McKelvie v. Colvin Doc. 33

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

TAMMY L. MCKELVIE MEMORANDUM DECISION
AND ORDER
Plaintiff, AFFIRMING THE

COMMISSIONER’S DECISION

V.
Case N0.2:15cv-00538INP

CAROLYN W. COLVIN, Acting

Commissionerof Social Security, District Judge Jill N. Parrish

Defendant.

Before the court iPlaintiff Tammy L. McKelvie’s appeal of the Commissioner’'s

final decision determining thahe was not disabled and therefore not entitled to Disability

Insurance Benefits under Title Il of the Social Security 8ee42 U.S.C. 88 416(i), 423(d).

As explained below, theourt affirms the final decision of the Commissioner.

BACKGROUND
Plaintiff claims disability due to physical and mental impairments. Plaintiff's

impairments arise primarily from a serious motor vehicle accident thatredcon June 25,
2010. The accident took place on @gfwvay near Salt Lake City, Utalhen a metal chute
dislodged from a cement truck and collided with Plaintiff's windshield. While Plawa# not
seriously injured in the accident, she soon reported residual pain in her neck, back, and lower
extremities. She also complained of significant psychological issues stemnmmth&@ccident
and, in October of 2010, was diagnosed with p@atmatic stress disorder (“PTSD”) and major
depression by Dr. Joe C. Culbertson. (Docket No. 5 at B87Lulbertson remained Plaintiff's

treating psychiatrist throughout the period under review.
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Directly following the accident, Plaintiff returnedwmnrk as an administrativassistant.
However, on January 11, 2011, Plaintiff left her job based on Dr. Culbertson’s recomomendati
that she not work for a period of timia April of 2011, Plainff attempted to return to worlut
quit in June of 2011 citing her ongoing difficulty with “severe depression, anxiabd,pther
symptoms related to her post traumatic stressrder” Id. at 21 In September of 2011, Plaintiff
reportel to Dr. Culbertson that her prescribed medications were effective in curlbingxety
and depression, but she could not “do a frantic job sedrthat 579. Dr. Culbertson then
recommended that Plaintiff remain off work indefinitdly. at 730.Thenext yeayin March of
2012, Dr. Culbertson completed a disability report that described Plaintiff’ sssepreas
“mild[,]” her anxiety as both “mild” and “situational[] around driving[,]” and her gmosis as
“likely to improve” after resolution of a lawsuit revolving around the June 2010 accideat.
726-28. Plaintiff returned to work full time in July of 2012.

Plaintiff filed a claim with the Social Security Administration on January 262,201
seeking disability benefits beginning June 25, 20d.0at 19. In April of 2012, she was
evaluated in her home by Dr. Lester J. Nielson, Jr. on behalf of the Administratiosaiiet
year, Plaintiff's medical records and disability application were evaluptédo state agency
psychologists, Drs. Laurie Sivan and Helen Kjolby. All three evaluators determined that
Plaintiff was capable of workinigy certain limited capacitieSeed. at 11114, 130-33, 720An
administrative law judge (“ALJ”) reviewed Plaintiff's medical reg®m@and the findings of Drs.
Nielson, Sullivan, and Kjolby, as well as other submitted evidence, including Dr. Coiberts
recommendations and treatment notes from the pddodt 1932. Plaintiff's claimfor
disability benefitavas initially denied on May 3, 2012, and then again upon reconsideration on

July 25, 2012. Upon Plaintiff's request, the ALJ held a hearing on November 6, 2013, where



Plaintiff, her husband, and other witnesses testified. At the hearing, Pleeqtiéstd a closed
period of review, from January 11, 2011 to July 16, 20d.at44. After the hearing, the ALJ
determined that Plaintiff was not disabled under the Social Security Act doemgriod of
review, and again denied her application for bendtitsat 32. The Appeals Council declined to
hearPlaintiff’'s appeal, making the ALJ®onclusion thdinal decision of the Commissionfar
purposes of judicial revievtee20 C.F.R. § 404.981.

On July 29, 2015, Plaintiff filed her complaint in this casekingeview of the
Commissioner’s final decisioriDocketNo. 2). Thereafter, the Administration timely filed an
answer andhe administrative record for review. (Dockéts. 4, 5). The parties then filed
appropriate briefing in the matter, outlining the issues on appeal. (Docket Nos. 13, Bijith9)
parties presentearal argument at a hearing held before this court on September 6, 2016.
(Docket No. 32). This court now caddsrs the issues raiség the partiesn briefing and oral

argumentwith jurisdiction conferred by 42 U.S.C. § 405(g).

STANDARD OF REVIEW

This court “review[s] the Commissioner’s decision to determine whether ttuafac
findings are supported by suastial evidence in the record and whether the correct legal
standards were appliedl”ax v. Astrue489 F.3d 1080, 1084 (10th Cir. 2007) (quotations and
citation omitted). The Commissioner’s findings, “if supported by substantial exdshnall be
conclusive.” 42 U.S.C. § 405(g). “Substantial evidence is such relevant evidence as a
reasonable mind might accept as adequate to support a conclusion. It requires more than a
scintilla, but less than a preponderantaX, 489 F.3d at 1084 (quotations and citation
omitted).Thus, this court’s review of the Commissioner’s final decision is inherently

deferential See Chambers v. Barnha889 F.3d 1139, 1143 (10th Cir. 200H)deed this
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court may “neither reweigh the evidence nor substitute [its] judgment for thes pALJ].”
Madrid v. Barnhart 447 F.3d 788, 790 (10th Cir. 2006) (quotations and citation omitted).
However, where the ALJ fail$o apply the correct legal standard or to provide this court with
a sufficient basis to determine that appropriate legal principles have beerethlJoweversal
may be warrantedJensen v. Barnhard36 F.3d 1163, 1165 (10th Cir. 2005) (quotations and
citation omitted).

A five-step evaluation process Haeen established for determining whether a claimant is
disabledSee20 C.F.R. 8 416.920(a)(4)({}»; see alsWilliams v. Bowen844 F.2d 748, 750-51
(10th Cir. 1988) (discussing the fiwtep process). If a determination can be made at any one of
the steps that a claimant is or is not disabled, the subsequent steps need not be Saef(red.
C.F.R. 8§ 416.920(a)(4).

Step one determines whether the claimant is presently

engaged in substantial gainful iadly. If [the claimant] is,

disability benefits are denied. If [the claimant] is not, the

decision maker must proceed to step two: determining whether

the claimant has a medically severe impairment or combination

of impairments. . . . If the claimantismable to show thder]

impairments would have more than a minimal effach[er]

ability to do basic work activitiegs]he is not eligible for

disability benefits. If, on the other hand, the claimant presents

medical evidence and makes tleeminimisshowing of medical

severity, the decision maker proceeds to step three.
Williams, 844 F.2d at 750-51 (quotations and citations omitssbalso20 C.F.R. 8§
416.920(a)(4)(i)i). “Step three determines whether the impairment is equivalent to one of a
number of listed impairments that . . . are so severe as to preclude substantiabgavmtyl

. If the impairment is listed and thus conclusively presumed to be disabérgdaimant is

entitled to benefits. If not, the evaluation proceeds to the fourth step Willidms 844 F.2d

at 751 (quotations and citations omitteshealso20 C.F.R. § 416.920(a)(4)(iii). At the fourth



step, the claimant must show that thg@amment prevents performance of haast relevant
work.” 20 C.FR. 8§ 416.920(a)(4)(iv)If the claimant is able to perforimer] previous work,
[s]he is not disabled. Williams 844 F.2d at 751. If, however, the claimant is not able to
performher previous work,le “has meh[er] burden of proof, establishing a prima facie case
of disability.” Id.

At this point, “[t]he evaluation process . . . proceeds to the fifth and final $tep@t this
step, the burden of proof shifts to the Commissioner, and the decision maker musndeterm
“whether the claimant has the residual functional capacityo perform other work in the
national economy in view of h[er] age, education, and work experielucesee20 C.F.R. §
416.920(a)(4)(v). Ifitis detrmined that the claimant “can make an adjustment to other work,”
20 C.F.R. § 416.920(a)(4)(v), she is not disabled. If, on the other hand, it is determined that the
claimant “cannot make an adjustment to other work,” 20 C.F.R. 8 416.920(a)(4)(v), she is
disabled and entitled to benefits.

ANALYSIS

In this case, the ALJ followed the five-step evaluation process described above and
ultimately determined that Plaintiff was not disabled and therefore not entitledetfit®aen
As noted previously, the ALJ’s determination became the final decision of the
Commissioner when th&dministration’sAppeals Council rejected Plaintiff's appelal.
support of her claim that the Commissioner’s decision should be reversed, Plegagf a
that the ALJ erred (1) in her evaluation of the medical opinions of Dr. Culbertson, (2) in
her failure to expressly discuss Dr. Culbertson’s opinions at step three, anda{&doker
conclusions at steps three and five were not supported by substantial evidence. fThe cour

will addres those arguments in turn.



l. The ALJ did not err in evaluating Dr. Culbertson’s opinions.

Plaintiff’s first assignment of error challenges the weight the ALJ aedaw Dr.
Culbertson’s opinions regarding the severity of Plaintiff's symptoms dummgériod under
review. As explained below, the ALJ properly evaluated Dr. Culbertson’s opinionsthede
applicable regulations and this court therefore rejects Plaintiff’s claimaf err

In his treatment notes from June 13, 2011, Dr. Culbertson noted sym@pparently
reported by Plaintiff, including severe anxiety, depression, and suicidal tkso(ightket No. 5
at 569-570). The same day, Dr. Culbertson made the followingwatidn recommendation: “I
recommend that Tammy McKelvie stop her work now. She will need to be off work 90 days.”
(Docket No 5 at 577). Later, on September 12, 2011, the treatment notes indicated that
Plaintiff’s prescription medication “seem[ed] to work” and that she feltshatwas “better[,] but
can not [sic] do a frantic job searchd. at 579. She also reported that she had “no self[-
Jconfidence” and was “not ready to return to worlkl.”The same day, Dr. Culbertsanewed
his earlierecommendation: “I recommend that Mrs. McKeleentinue to be off work. Her Post
Traumatic Stress Disorder and Major Depression continue to limit her abilitynagadthe]
ordinary stress of job expectationkd” at 580.

In her decision, the ALJ explained that these recommendations were dntititle
weight” because Dr. Culbertsoh)(‘fail[ed] to give specific limitations that would leave the
claimant unable to work,” (2) “fail[ed] to take into account the claimant’s tegamprovements
in her symptoms[,]” and3) “becauselfis opinions werinconsistent with the claimant[’s]
demonstrable activities during [the period under revield].at 26.Plaintiff argues that these
reasongvere insufficient to justify the diminished weight assigned to Dr. €tdbn’s opinions.

(Pl. Op.Br. at 2024).



Plaintiff first contends that Dr. Culbertson’s opinions should have been accorded cantroll
weight in the ALJ’s analysisd. at 2023.A treating physician like Dr. Culbertson may “offer an
opinion which reflects a judgment about the nature and $gedrthe claimant’'s impairments
including the claimant’s symptoms, diagnosis and prognosis, and any physicaitar me
restrictions.”Castellano v. Sec’y of Health & Human Sereé F.3d 1027, 1029 (10th Cir. 1994)
(citing 20 C.F.R. § 404.1524)(2), 416.92Ta)(2)). The ALJ will give this opinion controlling
weight in her analysis only if the opinion is “wallpported by medically acceptable clinical and
laboratory diagnostic techniques and is not inconsistent with the other substantiat@vde
[the] case record.20 C.F.R. § 404.1527(c)(2). “[1]f the opinion is deficient in either of these
respects, then it is not entitled to controlling weighi¥dtkins v. Barnhart350 F.3d 1297, 1300
(10th Cir. 2003).

Here, the ALJ properly declined to accord Dr. Culbertson’s opinions controllirggptyvén
explaining the weight accorded to Dr. Culbertson’s opinions, the ALJ first found that Dr
Culbertson failed to identify specific limitations that affected Plaintiff’s ability tokw(Docket
No. 5 at 26)An opinion that fails to specifically explain the reasoning underlying its
recommendations and is essentially conclusory is not “suglported by medically acceptable
clinical and laboratory diagnostic techniqueSee20 C.F.R. § 404.1527(c)(A¥helchel v.
Barnhart 94 F. App’x 703, 708-09 (10th Cir. 2004) (unpublished) (explaining that a brief and
conclusory opinion was not “well supported” under the regulations). Because Dr. Quilserts
recommendations failed to explain his reasoning or identify spéaifimgs that supported his
conclusions, the ALJ was justified in not according his recommendations contradligigtw

Moreover, the ALJ found that Dr. Culbertson failed to account for “reported improNgme

[Plaintiff’s] symptoms” and his recommenutats were inconsistent with her reported activities



during the period. (Docket No. 5 at 26). Such findings of inconsistency with the redbet fur
support the ALJ’s decision not to accord Dr. Culbertson’s opinions controlling wSigg#t0
C.F.R. 8 404.1527(c)(2) (an opinion is only accorded controlling weightiff itdtinconsistent”
with other record evidencdpjsciotta v. Astrue500 F.3d 1074, 1078 (10th Cir. 2007)
(explaining that a medical opinion “may be discounteti internally inconsignt or
inconsistent with other evidencethelchel 94 F. App’x at 708—-09 (affirming ALJ’s decision
not to accord treating physician’s opinions controlling weight where the opiniers ‘hot
supported by specific findings and were inconsistent with other substantiati@igérhus, the
ALJ properly declined to accord Dr. Culbertson’s opinions controlling weight.

In the alternative, Plaintiff argues that the ALJ improperly rege@r. Culbertson’s opinions
regardingPlaintiff’s ability to work rather than weighing the doctor’s opinions with other
evidence. Rl. Op.Br. at 23).The Tenth Circuit has explained,

Where . .. the ALJ decides not to give controlling weight to a treating physician’
opinion, the ALJ must decide whether the opinion should be rejected altogether or
assigned some lesser weight. Treating source medical opinions not entitled to
controlling weight are still entitled to deference and must be evaluated in light of
the factors in the relevant regulations, 20 C.F.R. 88 404.1527 and 416.927.
Newbold v. Colvin718 F.3d 1257, 1265 (10th Cir. 2013) (citations and internal quotations
omitted).The applicable factors listed in C.F.R. 88 404.1527 and 416.927 are:
(1) the length of the treatment relationship and the frequency of examination; (2)
the nature and extent of the treatment relationship, including the treatment
provided and the kind ofxamination or testing performed; (3etdegree to
which the physiciais opinion is supported by relevant evidence; (4) consistency
between the opinion and the record as a whole; (5) whether or not the physician is
a specialist in the area upon which amam is rendered; and (6) other factors
brought to the ALJ's attention which tend to support or contradict the opinion.

Watkins v. Barnhart350 F.3d 1297, 1301 (10th Cir. 2003) (quotidrgpeau v. Massanark55

F.3d 1211, 1213 (10th Cir. 2001)). Using this framework, the ALJ “must give good reasons [] for



the weight assigned to a treating physician’s opinion that are sufficsgebyfic to make clear to
any subsequent reviewers the weight the adjudicator gave to the treating soeciea
opinions and the reason for that weigiiRdbinson v. Barnhar866 F.3d 1078, 1083 (10th Cir.
2004)(internal quotations omittedqgiting Watkins 350 F.3d at 130Q0Here, the ALJ adequately
explained the weight she assigned to Dr. Culbertson’s opinions. Delgiteff3 assertion to
the contrary, the ALJ did not reject Dr. Culbertson’s opinions entirely, butnhasisigem “little
weight” and balanced them with the other record evidéibecket No. 5 at 26). Moreover, the
ALJ’s justifications for the weight aggned to Dr. Culbertson’s opinions align with the factors
listed under 20 C.F.R. 88 404.1527 and 416.927, and each justification is consistent with the
record evidence.

First, the ALJ’s finding that Dr. Culbertson failed to indicate any “spelirhitations”
that would preclud@Ilaintiff from working altogether is a “good reason” for assigning the
opinion diminished weighGee20 C.F.R. § 404.15%)(3). Under the regulations, the ALJ will
give less weight to a medical source that fails to “presengyaat evidence” or to provide
sufficient explanation to support an opini¢eh. Here, Dr. Culbertson’s recommendations lacked
any supporting evidence or clarifying explanation. Although Dr. Culbegdmrdatment notes
from the period indicated that Pl&fhhad reported symptoms such as suicidal ideation and
severe anxiety, there was no explanation in his recommendations as to how theseisympt
would limit her ability towork. In reviewing the treatment notes, the ALJ could ftav&inly
inferred thatPlaintiff’s reported symptoms would limit her ability to return to her previousl lev

of employment, but neither of Dr. Culbertson’s recommendations gave any diquiaidis

! While Plaintiff contends that th&LJ “in effect” completely rejecteDr. Culbertson’s opinions, the ALJ herself
indicated that sheveighed hipinions with the other record eviden@@ocket No. 5 at 26)T'his court sees no
reason not to take the ALJ at her wdBge Hackett v. Barnhai295 F.3d 1168, 1173 (10th Cir. 2005) (“[O]ur
general practice . . . is to take a lower tribunal at its wdren it declarethatit has considered a matter.”).
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reasoning or the basis of his conclusions. More importantly, neither recontroendéated any
evidence or gave any explanation regarding Plaintiff's ability to partdher, lesgaxing
work.? Therefore, the ALJ properly relied on this factor in assigning Dr. Culbestson’
recommendations diminished weigBee Akers v. Colvi®56 F. App’x 754, 757 (10th Cir.
2014) (unpublished) (affirming ALJ’s decision to discount treating a physiag@nson where
theopinion relied almost entirely on claimant’s subjective complaints and “providledlitno
explanation of the basis of [the physician’s] conclusions”).

The ALJ’s finding that Dr. Culbertson’s recommendations “fail[ed] to taleantount
the claimans reported improvements in her symptoms” also aligns with the regulatavystact
In addition to considering the evidence and explanation supporting a medical opinion, 20 C.F.R.
8 404.1527(c)(3), the ALJ is entitled to consider the consistency of the opinion with record
evidencejd. § 404.1527(c)(4). Here, treatment notes from July of 2011 indicatelltatiff’s
medication regimen had provided what she termed “immediate relief” fromptegm, and notes
from September of 2011 indicated that her medications seemed to be working to cudmsympt
(Docket No 5 at 673, 731, 732). As the ALJ noted, Dr. Culbertson’s September 12, 2011
recommendation did not account for the improvement of Plaintiff’s symptoms adtaofes
medication stabilization, but simpgpncluded without explanation that she was still unable to
return to work. Thus, the recommendation failed to explain or reconcile an apparent
inconsistency between record evidence and Dr. Culbertson’s conclusions. Thesjustified

in considering this apparent inconsistency in determining the weight of Dr. Goltvert

2|n fact, he ALJ’s decision aligned with Dr. Culbertson’s opinions insofareasomcluded that Plaintiff could not
return to her previous level of employment. The ALJ determined afaiefhat, because of her functional
limitations, Plaintiff would be unable to perform any “past relevant Wdtkvhich includedherprevious

employment as aadministrativeassistant, regeionist, and legal secretary. (Docket No. 5 at 30). Nevertheless, Dr.
Culbertsm’s recommendatiorslsoseemed tindicate that Plaintiff was unable to workany capacity, an opinion
that the ALJ found to bboth conclusory anthconsistent with the record evidente. at 2631
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recommendation$See20 C.F.R. § 404.1%5/(c)(4);Vigil v. Colvin 805 F.3d 1199, 1202—-03 (10th
Cir. 2015) (affirming an ALJ’s determination to discount a medical opinion whegth@n
failed to explain or account for an “apparent discrepancy” between the doctdirsyg and the
doctor’s recommendations).

Finally, the ALJ properly cited Plaintiff’'s own reported activity durihg period as
evidence contradicting Dr. Culbertson’s opinion that she was so severely ditetilshe could
not work. When evaluating a medical opinion under 20 C.F.R. § 404.1527(c), the ALJ may
consider “any factors . . . which tend to support or contradict the opinion.” 20 C.F.R. 8§
404.1527(c)(6). Here, the ALJ noted record evidence of Plaintiff traveling ta@adftwice to
visit family and her preparation of a “vegan Thanksgiving day dinner” asgearmf activity
during the period that contradicted Dr. Culbertson’s opinions. (Docket No. 5 at 26).'\Wwhde
of these activities alone is particularly remarkable, together they indicatelaiaiff was able
to carry on relatively normal activity and could, under certain circumstaexes “a significant
amount of planning, preppingl[,] and persisteh&ee idThus, the evidence of these activities
tended to contradict Dr. Culbertson’s determination that Plaintiff could not “managedinary
stresses of job expectationSée idThe ALJ therefore properly considered these activities in
deciding the weight of Dr. Culbertson’s opini@&ee20 C.F.R. § 404.1527(c)(@)}ewbold v.
Colvin, 718 F.3d 1257, 1266 (10th Cir. 2013) (affirming ALJ’s decision to afford lesser weight to
a treating physician’s assessment of claimant’s condition, in part, becawsss#dssment was
inconsistent with claimant’s reported daily activities).

Thus, the ALJ articulated “good reasons” under 20 C.F.R. 88 404.1527 and 416.927 for

discounting Dr. Culbertson’s opinions regarding the severiBlahtiff’s symptoms. Moreover,
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each of the ALJ’s reasons was supported by substantial evidence in the recamd. thesALJ
did not err in assigning Dr. Culbertson’s opinions diminished weight.
I. The ALJ did not commit reversible error by failing to expressly addres Dr.
Culbertson’s recommendatiors in her analysis of step three.

Plaintiff's second assignment of error alleges that the ALJ committedsiieleeerror by
failing to discuss key medical evidencéieopinions of Dr. Culbertson—in her analysis of step
three There is, as Plaintiff contends, no express mention of Dr. Culbertson’s findiogsimns
in the ALJ’s step three analysis. However, an ALJ’s failure to addreswlividual piece of
evidence does not necessarily constitute reversible error:

The reord must demonstrate that the ALJ considered all of the evidence, but an

ALJ is not required to discuss every piece of evidence. Rather, in addition to

discussing the evidence supporting his decision, the ALJ also must discuss the

uncontroverted evidenceslthooses not to rely upon, as well as significantly

probative evidence he rejects.
Clifton v. Chateyr 79 F.3d 1007, 1009-10 (10th Cir. 199@}drnalcitation omitted). IrClifton,
the Tenth Circuit reviewed a denial of Social Security benefits thétitt discuss the evidence
or [the ALJ’s] reasons for determining that the appellant was not disabliegh dhiee, or even
identify the relevant Listing or Listings; [but] merely stated a summarglgsion that [the
claimant]’'s impairments did not meet equal any Listed Impairmentd. at 1009. The court
concluded that “[s]uch a bare conclusion is beyond meaningful judicial review” arithéhat
ALJ was required [under the Social Security Act] to discuss the evidence @athexhy he
found that [tle claimant] wasiotdisabled at step thredd. Relying onClifton, Plaintiff argues
that Dr. Culbertson’s findings and opinions constituted “significantly probativeresad¢hat

the ALJ was required to explicitly discuss ast jd her step three analg. Pl. Op.Br. at 11)

This court rejects Plaintiff’s argument for three reasons.
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First, Plaintiff's reliance oi€lifton is misplaced. Unlike the ALJ i@lifton, the ALJ here
did not “merely state[] a summary conclusion that [claimant]’'s impairmedtsatimeet or
equal any Listed ImpairmentSee Clifton79 F.3d at 1009. Instead, the ALJ addressed each of
the regulatory criteria by expressly analyzing and applying swmhettidence, including the
reports prepared by Drs. Nielson, Sullivan, and Kjolby, as well as Pl repored
activity duringthe period. (Docket No. 5 at 22—24). In other words, the ALJ’s discussion and
analysis of step three is not a “bare conclusion” and is not “beyond meaningfidljueliew.”
See Clifton79 F.3d at 1009.

Second, the court disagrees with Plaintiff’s contention that “the ALJ did not cobside
Culbertson’s medical opinion at all in relation to her consideration of step thPéeOp( Br. at
10). It is clear from her analysis that the ALJ reviewleel teports submitted by Drs. Sullivan and
Kjolby in formulating her step three conclusions. (Docket Nat Z22—23. Those reports
explicitly addressed and directly evaluated Dr. Culbertson’s findings andusand regarding
the severity oPlaintiff’'s symptoms during the periotl. at 108, 112-13, 127, 131-32.
Therefore, although the ALJ failed to specifically mention Dr. Culbertson istbprthree
analysis, her review of the reports prepared by Drs. Sullivan and Kjolby nélyessiiled
evaluationof his conclusions. Even if express discussion of those conclusions at step three was
preferable, it is clear that the ALJ considered Dr. Culbertson’s findings@nins as part of
her analysis.

Finally, even if the failure to expressly discuss Drb@ttson’s conclusions at step three
rendered the analysis insufficiently detailed and therefore erroneousCliiitter, the omission
would not necessitate a remand. As the Tenth Circuit explairfédaherRoss v. Barnhayt

Clifton did not establish goer se rule” of remand where a step three discussion is insufficiently
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detailed.See FischeRoss v. Barnhay431 F.3d 729, 733 (10th Cir. 2005). Rather, “an ALJ's
findings at other steps of the sequential process may provide a proper basis fongghstelp
three conclusion that a claimant’s impairments do not meet or equal any listedriendird.
More specifically, where “confirmed or unchallenged findings made elsewhtre ALJ’s
decision confirm the step three determindtidnd. at 734 ,such that a reviewing court can
“confidently say that no reasonalddministrative factfinder .. could have resolved the factual
matter in any other way[ there is no need for remanske id.at 733—-34 (quotingllen v.
Barnhart 357 F.3d 1140, 1145 (10th Cir. 200M)urdock v. Astrugd58 FApp’x 702, 703-04
(20th Cir. 2012) (unpublished) (“A step three error, such as the one in this case, does not
automatically require remarij

In this case, the ALJ did not expressly discuss Dr. Culbertson’s findings anonspéi
step three, but made a detailed evaluation of his conclusions at step four. (Docket No. 5 at 26)
There, the ALJ accorded Dr. Culbertson’s conclusions significantly lagbttlean the opinions
of Drs. Nielson, Sullivan, and Kjolby, and Plaintiff’s reported activities duringpéred under
review.ld. This court has already confirmed that the ALJ’s treatment of Dr. Gsitives
opinions was adequate and free from error. Because it is clear that theopkdypronsidered
Dr. Culbertson’s opinions to be of little weight, an express discussion of those opirsteys at
three wauld not alter the outcome of the step three analgae.BesWillie v. Colvin 514 F.
App’x 728, 734 (10th Cir. 2013) (unpublished)tifog FischerRoss 431 F.3d at 733-34)
(holding that the ALJ’s failure to discuss doctor’s opinion at step three wasekarenror where
the opinion was discussed elsewhere and the district court had confirmed thai tiaedAiot
err in discounting [the doctor]'s opinions” at step folewer v. AstrueNo. 11.CV-295-PJC,

2012 WL 400641°At *10 (N.D. Okla. 2012) (unpublished) (holding, unBiescherRoss that an
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ALJ’s failure to discuss certain medical reports at step three was notlveversor when
confirmed analysis at step five precluded a favorable ruling at step thngeledand requiring
the ALJ to expressly discuss Dr. Culbertson’s opinions at step three would bg “purel
formalistic” and “unjustifiably prolong[] administrative proceedirigSee FischeRoss 431
F.3d at 733. Therefore, this court holds that the ALJ did not commit reversible efadlirgy/to
expressly discuss Dr. Culbertson’s opinions at step three.

[I. The Commissioner’s final decision was supported by substantial evidence.

Plaintiff's remaining assignments of error challenge the Commissioneaalsifgeision by
attacking the sufficiency of the evidence supporting the ALJ’s conclusiotepatthree and five.
As discussed above, this court’s only role in reviewing the Commissioner’s foisicsteis “to
ascertain whether it is supported by substantial evidence in the record aathitdeswhether
[s]he applied the correct legal standarddaherty v. Astrug515 F.3d 1067, 1070 (10thrC
2007). The evidence marshkdlbythe ALJ to support her conclusions need only be substantial,
or “more than a mere scintilla” and “such relevant evidence as a reasonable mind neghascc
adequate to support a conclusioBrogan v. Barnhart399 F.3d 1257, 1261 (10th Cir. 2005).
This court cannot reweigh the evidence or retry the case, but should “meticulously examine the
record as a whole, including anything that may undercut or detract froniLdfseefladings in
order to determine if the substantiality test has been ihdet.”

With this deferential standard in mind, the court turns to Plaintiff’'s substantiverealbf
the Commissioner’s decision. Plaintiff primarily argues that the ALJ emreglying on the April
2012 evaluation authored by Dr. Nielson as part of Plaintiff'sadisaapplication. Plaintiff
asserts that Dr. Nielson’s report was based entirely on her objective statialand reported

symptoms as of April 2012, and therefore cannot constitute substantial evidencseayfettigy
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of her symptoms prior to that date. If Dr. Nielson’s report were the only evidenceretthd
supporting the conclusion that Plaintiff was not disabled, the ALJ’s reliance cgpthré might
be worrisome. However, the Alalsosupported her decision with the opinions of Drs. Sullivan
and Kjolby, as well as the record evidence of Plaintiff’s daily and periodiatgcthis is far
more than a “mere scintilla” of evidence and therefore meets the substantiality éssence,
Plaintiff asks this court to reweigh the evidence, whichviewingcourt simply cannot dé&ee
Hamilton v. Sec’y of Health & Human Sern@61 F.2d 1495, 1498 (10th Cir. 1992). Plaintiff’s
similar arguments as to the sufficiency of Dr. Nielson’s evaluation, incldiggninor factual
errors by the ALJ or the gsence of Plaintiff’s husband during the evaluation, are likewise
unavailing. This court therefore concludes that the ALJ’s decision was $eghpgrsubstantial
evidence.

The remainder of Plaintiff's substantive challenge relies upon an affeldvmittel by
Dr. Culbertson to the Appeals Council several months after the ALJ issued isesrdethe
affidavit elaborates on Dr. Culbertson’s opinions from June and September of 2011, amtkreasse
his overall conclusion that Plaintiff was wholly unable to work during the period undewre
(Docket No. 5 at 778-79). Under 20 C.F.R. § 404, @mants are entitled to submit “new and
material evidence” to the Appeals Council to challeag@dverse ruling by an ALJ, and the
Appeals Council is obligated to consider the new evidence as part of the record onZippeal
C.F.R. 8 404.970(b) (“The Appeals Council shall evaluate the entire record including the new
and material evidence submitted if it relates to the period on or before the dae of th
administrativdaw judge hearing decision.”). A district court reviewing the final decisidhef
Commissioner for substantial evidence must also consider the newly submittette\adeart

of the administrative recor@&ee O’Dell v. Shalalad4 F.3d 855, 859 (10thitC1994). Where
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“the new evidence provides a basis for changing the ALJ’s decision[,]” anceimdhe
Administration may be require&ee Welch v. Colvid66 F. App’x 691, 695-96 (10th Cir. 2014)
(unpublished) (citing>'Dell, 44 F.3d at 859Blea v. Banhart, 466 F.3d 903, 913 (10th Cir.
2004) (remanding a disability determination to the Administration in parubecaidence
submitted to the Appeals Council, but not to the ALJ, undermined the ALJ’s decision).

Here, the Appeals Council considered the affidavit as part of the record whemingvi
the ALJ’s decision, and determined that the newly submitted “information d[igiroeide a
basis for changing the Adminrative Law Judge’s decision.” (Docket No. 5 at 2). Upon review
of the affidavit and consideration of the record as a whole, this court agrees WAfiptrads
Council. While helpful as an explanation for Dr. Culbertson’s previous opinions, the new
affidavit does not tip the weight of evidence in Plaintiff’s favor. The affiddoes littt more
than flesh out Dr. Culbertson’s original conclusions regarding the severitgiofif’s
symptoms during the period under review. The affidavit reveals no new findings negardi
Plaintiff’s symptoms, but instead more thoroughly analyzes findimgady contained in the
treatment notes from the period. Two state agency psychologists, Drgarsahd Kjolby,
reviewed and evaluated Dr. Culbertson’s opinions and treatment notes from oldesperi
determined that the “totality of the evidence doessupport the opinion [that Plaintiff was
unable to work in any capacity].” (Docket No. 5 at 112, 131). In making her decision, the ALJ
had access to and reviewed all of the same treatment notes, as well as the evaluhtieas o
notes by Drs. Sullivan and Kjolby. Moreover, this new analysis of Plaintiff’s tegor
symptoms—which were already consideretdthe ALJ’s decision-does little to undermine the
ALJ’s finding that Dr. Culbertson’s opinions were inconsistent with record es&ef Plaintiff’s

improvement on prescribed medication and her reported activities during the persocksAst,
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his opinions were still inconsistent with other substantial evidence in the record and do not
undermine the ALJ’s determinatidiherefore, despite the introduction of the new affidavit,
“the ALJ’s determination remains supported by substantial evide8ee.O'Dd|, 44 F.3d at
859.

The above discussion is in no way intended to discount the serious mental and emotional
difficulties faced by Plaintiff during the period under review. This court hotdlg that the
Commissioner’s final determinatienthat Plaintiff wasot “disabled” under the strict
definitions of the Social Security Act—was supported by substantial evideneeresult,
Plaintiff's substantiveehallengamustfail.

CONCLUSION AND ORDER

Based on the foregoing, the court concludes that all of Plaraiffuments are
unavailing. Accordingly|T IS HEREBY ORDERED that the Commissioner’s decision in this
casebe AFFIRMED .

IT IS SO ORDERED.
DATED this 22nd day of September, 2016.

BY THE COURT:

Oy sk

Ju(L/N. PARRISH
United States District Judge

% For the same reason, the introduction of the new affidavit does nomindehe ALJ’s decision to accord lesser
weight to Dr. Culbertson’s opinions. Even assuming the affidavitdotres sufficient findings and analysis to make
Dr. Culbertson’s opiniosn “well-supported” under the regulatiosge20 C.F.R. § 404527(c)(2) his opinions

remain inconsistent with other substantial evidence in the record. thieusLJ wasstill entitled to accord the
opinions lesser weigh§ee Drapeau v. Massana#is5 F.3d 1211, 1213 (10th Cir. 2001) (“An ALJ is required to
give controlling weight to a treating physician’s welipported opinion, so long as it is not inconsistent with other
substatial evidence in the record.”). Moreover, even in light of the new afitiddne ALJ still providednultiple

“good reasons” under the regulations thee specific weight she accorded to Dr. Culbertsopigions, as discussed
above.See e.g, Vigil, 805 F.3d at 12003 (affirming ALJ’s decision to assign a physiciapfsnionlesser weight
because the ALdave“good reasons” under the regulations).
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