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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

GARTH O. GREEN ENTERPRISES, INC., a

Utah corporation; GARTH GREEN, an MEMORANDUM DECISION AND

individual; and MICHAEL GREENan ORDER GRANTING [55] MOTION FOR

individual, PARTIAL SUMMARY JUDGMENT;
Plaintiffs, FINDING MOOT [58] MOTION UNDER

V. RULE 56(D);

RANDALL HARWARD, an individual, AND

RICHARD HARWARD, an individual;
HARWARD IRRIGATION SYSTEMS, INC., | FINDING MOOT [60] AND [136]

a Utah corporation; GRASS VALLEY MOTIONS FOR PARTIAL SUMMARY
HOLDINGS, L.P.; RICHARD N. REESE, an| JUDGMENT

individual; STANDARD PLUMBING
SUPPLY COMPANY, INC., a W#h
corporation; DOES 1-10; and ROE Case N02:15¢v-00556DN
CORPORATIONS 1X;
District JudgeDavid Nuffer
Defendars.

Plaintiffs Garth O. Green Enterprises d/b/a Southwest Plumbing Supply Company; Garth
Green; and Michael Green (collectively “Southwest”) adbeee causes of action against
Defendants Richard Reese and Standard Plumbing Supply Company, Inc. (collectizetjats
Plumbing”):

e ‘“Intentional Interference with Performance of Contract against Richar

Reese and Standard” (Sixth Cause of Action)

e ‘“Intentional Interference with Prospaa Economic Relations against
Richard Reese and Standard” (Seventh Catigetion)

e “Unfair Competition against Richard Reese, Standard, Harward Irrigation,
Grass Vlalley, Randall Harward, and Richard Harward” (Eighth Cause of
Action).

! Amended Complaint at 280, 1 155174 (Sixth through Eighth Causes of Actiotidcket no. 48filed Apr. 29,
2016 (filed in state court Sep. 8, 2014).
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Standard Plumbing movddr summary judgment on each of these causes of actén (“
Motion”).? This motion is based on arguments that Southwest lacks evidence to support
Southwest’s claims for intentional interference and unfair competition. Scaitbyeosedhe
55 Motion (“55 Opposition”)’ Standard Plumbing filed a reply in support of the 55 Motion (“55
Reply”).*

Standard Plumbing also filed a separate motion renewing its motion for summary
judgment with respect t8outhwest’s Sixth and Seventh Causes of Action for Intentional
Interferencg“60 Motion”).> This motion is based on a Utah Supreme Court €dsdge v.
Johndrow?® which held that improper means must be established to support a claim of intentional
interferenceSouthwest opposed the 60 Motion (“60 Oppositiondtandard Plumbing filed a
reply in support of the 60 Motion (“60 Reply®).

After this case was removed to federal court, Stanéanthbing also filed aotion for
summary judgmerin Southwest'€ighth Cause of Action for Unfair Competiti¢fi36

Motion”).® This motion was based on waiver. Southwest opposed the 136 Motion (“136

2 Motion for Summary Judgment (“55 Motionpocket no. 55filed Apr. 29, 2016 (filed in state court Oct. 2,
2014).

¥ Memorandum in Opposition to Motion for Summary Judgment (“55 Oppositidatket no. 52, filed Apr. 29,
2016 (filed in state court Oct. 30, 2014).

* Reply Memorandum in Support of Motion for Summary Judgment (“55 Replgtket no. 55, filed Apr. 29,
2016 (filed in state court Nov. 6, 2014).

® Renewed Motion for Summary Judgment or, Alternatively, Motion to Rében&60 Motion”), docket no. 60
filed Apr. 29, 2016 (filed in state court Feb. 18, 2015).

® Eldridge v. Johndrow345 P.3d 553 (Utah 2015)

" Plaintiffs’ Opposition to Renewed Motion for Summary Judgment oryAdtévely, Motion to Reconsider (“60
Opposition”),docketno. 632, filed Apr. 29, 2016 (filed in state court Mar. 4, 2015).

8 Reply Memorandum in Support of Renewed Motion for Summary Judgment onaitely, Motion to
Reconsider (“60 Reply"docket no. 6B, filed Apr. 29, 2016 (filed in state court Mar. 11, 2015).

® Standard Plumbing Supply Company, Inad &ichard N. Reese’s Alternative Motion for Partial Summary
Judgment and Memorandum in Support thereof (“136 Motiatgket no. 136filed Sep. 30, 2016.
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Opposition”)? Standard Plumbing filed a reply in support of the 136 Motion (“136 Rephg).
surteply was filed bySouthwest (“136 SuReply”).*?

For the reasons below, the 55 Motion is construed as a motion to dismiss and is
GRANTED. The 60 Motion and 136 Motion are MOOT. And the 58 Motion, in which Standard
sought to defer the 55 Motidar necessary discoveris also MOOT since the 55 Motion is
construed as a motion to dismiss.

S55MOTION ISCONSTRUED ASMOTION TO DISMISSUNDER RULE 12

One of the issues raised in the 55 Opposition is whether the 55 Motion was filed under
Rule 12 or Rule 56 of the Utah Rules of Civil ProceddrEhe 55 Motion is titled “Motion for
Summary Judgment” and cites Rail2(b)(6) ands6.M It also attaches affidavits and deposition
transcripts. Rule 12(d) provides thfatatters outside the pldangs are presented “and not
excluded by the court,” the motion “must be treated as one for summary judgment uleder R
56."1°

It appears that Standard Plumbing’s counsel intended the motion to be considered as a
Rule 12motion, and has been using that argument to avoid additional discavaryemail

exchange between counsel, Standard Plumbing’s attorney said that the motionedastfer

19 Opposition Memorandum to Defendants Standard Plumbing Supply CompanydriRichard N. Reese’s
Alternative Motion for Partial Summary Judgment and Memorandumpp@t Thereof (“136 Opposition”),
docket no. 14ffiled Oct. 31, 2016.

M Standard Plumbing Supply Company, Inc. and Richard N. Reese’s Reply &etaor in Further Support of
Their Alternaive Motion for Partial Summary Judgment (“136 Replgdgcket no. 142filed Nov. 17, 2016.

2 surReply Memorandum in Opposition to Defendants Standard Plumbing Supplpa®y, Inc. and Richard N.
Reese’s Alternative Motion for Partial Summary Judgment (“136R&ynly”), docket no. 149filed Dec. 14, 2016;
seeOrder Granting in Part and DenyingPart Ex Parte Motion to File S&eply Memorandum to Defendants
Standard Plumbing Supply Company, Inc. and Richard N. Reese’s Reply &fetaor in Support of Their
Alternative Motion for Partial Summary Judgmeshdcket no. 147entered Nov. 30, 2016 (alking surreply).

1355 Opposition at i (citing Utah Rules of Civil Procedure as operative ruleseafifiing).
1455 Motion at 2 {This Motion is made pursuant titah Rules of Civil Procedure 12(b)@&hd 56)’).
®Fed. R. Civ. P. 12(d)
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Rule 12" and would therefore “oppose any attempts at discovery of the Standard defantdbant
the Rule 12 motiois decided'® Accordingly, the 55 Motion is construed aRale 12motion to
dismissand the material outside the pleadings is excluded from considetaisrSouthwest’s

55 Opposition points out, “the submission of documents outside the pleadingdfhy iteea

basis for conversion to summary judgment; to effecie@12(b)conversion, the court must have
relied on those documents for its decisidhTherefore, because of the problems associated with
considering the 55 Motion as a summary judgnmeoiion, and the lack of developed undisputed
facts, the 55 Motion will be construegd a motion to dismiss, assuming all facts inAhreended
Complaintas true*®

58 MOTION ISMOOT

Southweshas alsdiled a motion under Rule 56(@)(“58 Motion”) asking tfat the 55
Motion be denied or deferred until necessary discovery can be compi&edthwest argues it
has not had an adequate opportunity to engage in discovery in order to properly respond to the 55

Motion. Standard Plumbing haflegedly rebuffed effds for additional discovery by taking the

18 Emails from James Burton, attorney for Standard Plumbing, to Maraunsfdiid, attorney for Southwest (Oct. 27,
2014, 6:54 p.m. and Oct. 27, 2014, 6:41 p.@0Oct. 27, 2014 Emails”), Ex. 1 to 55 Oppositiatacket no. 52,
filed Apr. 29, 2016 (filed in state court Oct. 30, 2014).

Y Motions for summary judgment may be filed in the early stages oftidigaed. R. @v. P. 56(b)(“[A] party

may file a motion for summary judgment at any time until 30 days thigeclose of all discovery, but one of the
requirements for summary judgment is that there are no disputedHaots there are significant disputes oftfac
along with objectionable hearsay testimoByg., 55 Motion | 8 (offering hearsay statement from Randall Harward).
Thus, Standard Plumbing has not established undisputediahddcts Standard Plumbing’s early motion for
summary judgment, then, is gabt to construal as a motion to dismiSeeClements v. Sanefiventis US, In¢.111
F.Supp.3d 586, 591, 595 (D.N.J. June 11, 2Qt&ating early motion for summary judgment filed in state court as
motion to dismiss in federal courbplan v. Nicoll 2005 WL 1657029 at *1 (D.N.J. July 13, 20@5)efendant []

filed a summary judgment motion, which this Court treats as a motionnisdis).

1855 Opposition at iii (quotin@akwood Village LLC VAlbertsonsInc, 104 P.3d 1226, 123832 (Utah2004).
¥ Fed. R. Civ. P. 56(¢Utah R. Civ. P. 56(d)
2 At the time Southwest filed its motion, this rule wasnbered aRule 56(f).

- Memorandum in Support of Plaintiffs’ Rule 56(f) Motion to Refuse or ContiheeCourt’s Ruling on the
Standard Part& Motion for Summary Judgment (“58 Motion”) atdycket no. 581, filed Apr. 29, 2016 (filed in
state court Oct. 28, 2014) (“Plaintiffs have not been afforded the opjipitimeonduct discovery to which they are
entitled . . . .").
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position that the 55 Motion was filed under Rule 12 and is not required to engage in discovery
until resolution of the motiof?

The 58 Motion is MOObecausé¢he 55 Motion is construed as a motion to dismiss.
Because matters outside the pleadings are not considered, discovery is unnecessar

MOTION TO DISMISS STANDARD

Defendants are entitled to dismissal under Rule 12(b)(6) when the complaiditygta
alone, is legally insufficiertb state a claim for which relief may be grant@tvhen considering
a motion to dismiss fdailure to state a clainthe thrust of all welpleaded facts in the
complaintis presumegbuta courtneed not consider conclusory allegatiéhilor are the
complaint’s legal conclusions and opiniatzeptedeven ifcouched as facts.

Satisfying the basic pleading requirements of the federal rules “demamdghmaa an
unadorned, the defendant-unlawfulgrmedme accusation. A pleading that offers ‘labels and
conclusions’ or ‘a formulaic recitation of the elements of a cause of actibnowilo.”?® “[T]he
tenet that a court must accept as true all of the allegations contained in a complaint is
inapplicable to legal conclusions. Thdbare recitals of the elements of a cause of action,
supported by mere conclusory statements, do not suffi¢gN]aked assertions devoid of

further factual enhancemerf€donot state a claim sufficiently to survive a motion to dismiss.

2 Qct. 27, 2014 Emis.
% geeSutton v. Utah State Sch. for the Deaf & BJin@3 F.3d 1226, 1236 (10th Cir. 1999)
24 SeeCory v. Allstate Ins.583 F.3d 1240, 1244 (10th Cir. 2009)

% SeeBell Atlantic Corp. v. Twomb)¥50 U.S. 544, 555 (200;%e alsoBrown v. Zavaras63 F.3d 967, 972 (th
Cir. 1995)

% Ashcroft v. Igbal556 U.S. 662, 678 (200©@uotingTwombly, 550 U.S. at 555
#"gbal, 556 U.S. at 678
2 1d.


https://www.westlaw.com/Document/Ie0996fd1948a11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1236
https://www.westlaw.com/Document/I56448cc19d6e11dea82ab9f4ee295c21/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1244
https://www.westlaw.com/Document/Ib53eb62e07a011dcb035bac3a32ef289/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_555
https://www.westlaw.com/Document/I9df1fe18919f11d98e8fb00d6c6a02dd/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_972
https://www.westlaw.com/Document/I9df1fe18919f11d98e8fb00d6c6a02dd/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_972
https://www.westlaw.com/Document/I90623386439011de8bf6cd8525c41437/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_678
https://www.westlaw.com/Document/Ib53eb62e07a011dcb035bac3a32ef289/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_555
https://www.westlaw.com/Document/I90623386439011de8bf6cd8525c41437/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_678

FACTUAL ALLEGATIONS

The Amended Complaint makes the following allegations, wéuielccepted as true:

As Sprinkler World, Harward Irrigation operated five irrigation supply staréJtah?®
They were located in (1) Springville, (2) Orem, (3) Lehi, (4) Sandy, and (JeRel*
Southwest also operates irrigation supply stores and has its principal placme$®us Cedar
City, Utah?*

In or about October 2012, Harward Irrigation and Southwest (through their prificipals
began negotiating a possible purchase by Souttnfesrtain assets of Harward Irrigatith.
They discussed the possibility that Southwest would purchase all of the inventagneir
Irrigation, certain personal property of Harward Irrigation, and cemaatieéctual property of
Harward Irrigation®> Southwest would lease the five branch locations of Harward Irrigdtions
and continue to operate the five retail branches of Harward Irrigation in Sign@nem, Lehi,
Sandy, and Roosevétt.

The parties continued to negotiate the purchase of the agstsward Irrigation and on
December 24, 2012, Randall Harward communicated an offer to Southwest for the purchase o

the Harward Irrigation asset8Southwest declined the December 24, 2012 Jffer.

2 Amended Complaint  24.
01d.

31d. § 25.

%1d. 1 26.

B1d. 7 27.

%1d. 1 28.

1d. 7 27.

®1d. 1 44.

371d. 1 45.



The parties continued to negotiate the purchase of the assets of Harwatobiriagd on
December 26, 2012, Randall Harward communicated another offer to Southwest for thegpurchas
of the Harward Asset®. Southwest declined the December 26, 2012 dffer.

On or about December 31, 2012, Southwest made a whintdroffer to purchase the
assets of Harward Irrigation and sent the offer to Randall Harward via ®mb# December
31, 2012 written offer indicated it was a “Final Offer” and stated that to accaptakt would
need to respond by January 2, 201%wit'yes”*! The December 31, 2012 “Final Offer”
expressly included Harward Irrigation’s tradematks.

On January 2, at 12:38 p.m., Randall Harward, on behalf of Harward Irrigation and Grass
Valley responded to the “Final Offer” of Southwest by email stating: “Hisavar is yes. We are
looking forward to working with you?® Later on January 2, 2013, Richafdrward contacted
Mike Green, the President of Southwest, to ensure that Mr. Green receivedtére wri
acceptance email and to verbally communicate that the offer was actepted.

The parties anticipated that the offer made by Southwest and acceptedhvaydHa
Irrigation would be formalized in a written agreement that each party wauidngluding
closing documents such as assignments, the licensing agreement, ance&f® leas

Southwest retained an attorney to reduce the terms of the “Final Offer’Assah

Purchase Agreemeéfitand delivered the written Asset Purchase Agreement, together with

1d. 1 46.
1d. 7 47.
“01d. 1 49.
*11d. 1 50.
“21d. { 51.
“1d. 7 54.
*1d. 1 55.
*1d. 1 63.



closing documents to Harward Irrigation on January 7, 20H&rward Irrigation confirmed that
they received the Asset Purchase Agreement and closing documestsibalay?®

After reviewing the Asset Purchase Agreement together with leases, thenlicensi
agreement, and other closing documents, Richard Harward called Mike Gremm Jateuary 7,
2013 and said that Harward Irrigation and its principals had been reviewing the dacantent
that there might be a few “little” changes, “nothing big, and nothing to be wotrad.4° On
January 7 and 8, Harward Irrigation, Southwest, and their principals continued to workilen deta
of the transactior’

On or about January 8, 2013, Harward Irrigation made modifications to the Asset
Purchase Agreement and requested additional time to collect and retain 10@%atlieitted
amount from certain accounts receivabi@n January 8, 2013, Grass Valley asked for an
increase to the lease amounts by Z%outhwest agreed to the increase, but stated that the
transaction would have to close on January 9, 2013 for the agreement on increased raiirt to rem
in force® The parties agreed to meet in Springville, Utah on the morning of January 9 to close

the transaction”

1d. 1 67.
*"1d. 1 68.
“81d. 1 69.
“1d. 7 72.
01d. 7 73.
*d. 1 74.
21d. { 75.
3 d.

*d. 1 77.



On the morning of January 9, Richard Harward told Southwest that another company had
made an offer to purchase Harward IrrigafidfRichard Harward and Calvin Harward would not
disclose who the other company was or hoveimihe offer was for® Richard Harward and
Calvin Harward insisted that they would not continue with the transaction with Southwiést
they had explored the other offéBased on Richard Harward’s and Calvin Harward’s explicit
representations that Haawd Irrigation and Grass Valley would not complete the transaction
with Southwest, Southwest left the meeting and returned Adme.

Prior to January 9, 2013, Richard Reese, as principal of Standard Plumbing, came to
know that the Harwards, Harward Irrigation, and Grass Valley had accepiddv@st’s offer
and agreed to sell to Southwest, and with that knowledge, took actions to interfere with their
agreement with Southwest and to induce the Harwards to breach that agreement anthto enter
an agreement witStandard Plumbint. The offer was madefér the purpose of inducing”
Harward Irrigation and Grass Valley to breach their agreement with Sestthe deprive

Southwest of the benefits of their agreement with Harward Irrigation arss$ Gedley, to keep

1d. 7 93.
*%1d. 19 9798.
°"1d. 1 104.
*81d. 1 105.

9|d.  111. Although this is allegation includes a conclusory characterizatinfecence about Standard
Plumbing’s purpose, it will be allowed and will be presumed as true. ¥Howaccepting this allegation as true does
not chaige the outcome of this order because (a) the allegation only describes an alfggpéripurpose not
improper means, and (b) taking “actions,” without more specifidibgs not indicate any improper means. “In the
rough and tumble of the marketplacempetitors inevitably damage one another in the struggle for personal
advantage. The law offers no remedy for these damagesn if intentional-because they are an inevitable by
product of competition.Leigh Furniture & Carpet Cov. Isom 657 P.2d293,307 (Utah 1982)Leigh Furniture

was overruled b¥ldridge, butEldridge upheld the concept that “if juries were allowed to find improper papo

too easily, it would result in tort liability for much legitimate ‘competitivencoercial activity.” Eldridge, 345 P.3d

at 5595.
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Southwest from extending its reach further into Standard’s market share, an thé&reens
and Southwest, who Richard Reese had long considered rivals in the if@lustry.

Based on their understanding of what the Harwards had expressed that they needed to
pursue further negotiations with Richard Reese and Standard, and their knowledgeirmgnce
the contents of writings between the Harwards and Southwest, Richard Ré&taradard
revised their offer and presented it on the morning of January 9, based further on their
knowledge that Southwest expected to close their agreement with Harwaatidrirignd Grass
Valley before noon that d&y.

Richard Reese and Standard revised andesented their offer and entered into further
discussions with Harward Irrigation and Grass Valley on the morning of Januani®e f
purpose of getting Harward Irrigation and Grass Valley to breach theeragnt with
Southwest before the meeting scheduled between Harward Irrigation, Gikess &hd
Southwest that morninfy.

Richard Harward, Randall Harward, and Harward Irrigaéiod Grass Valley further
encouraged the actions of Richard Reese and Standard by communicating excusesub dra

their interaction with Southwest, including but not limited to communicating pustieaxcuses

9 Amended Complaint { 114. Although this is allegation includes a csnrgieharacterization or inference about
Standard Plumbing’s purpose, it will be allowed and will be preswasddie. However, accepting this allegation as
true does not clmge the outcome of this order because (a) the allegation only describes an alfggpéi

purpose not improper means, and (b) taking “actions,” without more spdygijfaddes not indicate any improper
means. “In the rough and tumble of the marketplaompetitors inevitably damage one another in the struggle for
personal advantage. The law offers no remedy for these damayges if intentional-because they are an
inevitable byproduct of competition.Leigh Furniture 657 P.2d at 307

1 Amended Complaint  117.

®21d. 1 118. Although this is allegation includes a conclusory characterizatinfecence about Standard
Plumbing’s purpose, it will be allowed and will be presumed as true. Howaccepting this allegation as true does
not chaige the outcome of this order because (a) the allegation only describes an alfggpéripurpose not
improper means, and (b) taking “actions,” without more specifidibgs not indicate any improper means. “In the
rough and tumble of the marketplacempetitors inevitably damage one another in the struggle for personal
advantage. The law offers no remedy for these damagesn if intentional-because they are an inevitable by
product of competition.Leigh Furniture 657 P.2d at 307

10
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concerning the time needed to review the papers prepared by Southwest wattdhsy and
the unavailability of their attorney in that time period, which were fiise.

Thereafter, Richard Reese reached out to taunt Garth Green and Mikébteking
them they were “too late” and by taunting them after the deposition of RiBle@sk by asking
“did | say anything wrong?which Southwest interpreted as a statement showing unlawful
and/or fraudulent intent to deprive Southwest of the benefit of its transaction witladdarw
Irrigation and Grass Valle}’

DISCUSSION

The Amended Complaint asserts three causes of action against Standard Pluiitiéng.
first is Intentional Interference with Performance of Contract, ¢kerdd is Intentional
Interference with Prospective Economic Relations, and the third is Unfaip&ivion °® The
intentional interference claims will be discussed first, followedibgussion of the unfair
competition claim.

Intentional Interference

In St. Benedict’s Development Company v. St. Benedict's HoSpited Utah Supreme
Court combined the two intentional interference claims noted above into a single tort of
“intentionalinterference with economic relatioh® This cause of actiofprotects both existing

contractual relationships and prospective relationships of economic advantagereduged to

%3 Amended Complairff 120.

®1d. 122

®51d. at 2630, 11 155174 (Sixth through Eighth Causes of Action).

% 1d.

®7st. Benedict's Dev. Co. v. St. Benedict's Ho8p1 P2d 194 (Utah 1991)
®81d. at 200.
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a formal contract® Thus, the intentional interference claims that Soestasserts against
Standard Plumbing will be analyzed as a single claim for intentional inteséevath economic
relations.

To prevail on a claim for intentional interference with economic relatigagplaintiff
must prove (1) that the defendant mttenally interfered with the plaintiff's existing or potential
economic relations; (2) . by improper means; (3) causing injury to the plaintiffA recent
Utah Supreme Court case eliminatediamproper purpose&lternative irthe seconeélement’
Thus, to establishs claim for intentional interference with economic relati@sthwesmust
show that: (1) Standard Plumbingentionally inerfered with Southwestsxisting or potential
economic relationg2) by improper mean$3) causing injury to Southwest.

The tort of intentional interference with economic relations does not bar ordiaakgtm
competition. “In the rough and tumble of the marketplace, competitors inevitablgdamea
anotherin the struggle for personal advantage. The law offers no remedy for thesgedam
even if intentional-because they are an inevitablegopduct of competition? Thus, to be
actionable, the interference must be “wrongful by some measure beyond thetli@ct of

interference itself.”® “lmproper means include ‘violence, threats or other intimidation, deceit or

misrepresentation, bribery, unfounded litigation, defamation, or disparagsefdaid.””* Thus,

4.
d.

"L Eldridge, 345 P.3dat 555 see60 Motion at 2 (“The basis for Standard Plumbing’s renewed Motion for Summary
Judgment is the recent Utah Supreme Court opini@idridge v. Johndrow. . .wherein the Utah Supreme Court
abandoned the ‘improper purpose’ prong of a claim for intentiateference liability.”).

2 Leigh Furniture 657 P.2d at 307
3 Mumford v. ITT Commercial Fin. Cor858 P.2d 1041, 1043 (Utah App. 1993)
" St. Benedi¢s, 811 P.2d at 201
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a party asserting intentional interference must show more than merely a breastract the
party must show tortious, independently actionable conduct.

Southwest has failed to allege any improper means. Instead, Southwestddbatta
Richard Reese and Standard Plumbing made their offer to Harward ¢mi¢fati the purpose of
inducing” Harward Irrigation and Grass Valley to breach their agreewiéh Southwest, to
deprive Southwest of the benefits of their agreement with Harward lomgaitid Grass Valley,
to keep Southwest from extending its reach further into Standard’s market shacehard the
Greens and Southwest, who Richard Reese had long considered rivals in the Tfdinstse.
are notimproper meansThe law offers no remedy for these damagesen if intentional—
because they are an inevitablegopduct of competition”

Southwest also asserts thatth noticeof the HarwareSouthwest agreememjchard
Reese and Standard revised their offer and presented it on the morning of January 9, based
further on their knowledge that Southwest expected to close their agreenmeHawitard
Irrigation and Grass Valley before noon that &&#gain, this is not improper means because
competition is acceptable in the marketplace

Southwest further alleges that Richard Harward, Randall Harward, and Harward
Irrigation and Grass Valley further encouraged the actions of Richard Reese and Stgndard
communicating excuses to draw out their interaction with Southwest, including buhied lto
communicating pretextual excuses concerning the time needed to review the pemeddy

Southwest with their attorney and the unavailability of their attorney in that tinoe p&vhich

S DP-Tek, Incv. AT&T Glob. Info. Sols. Co100 F.3d828,835(10th Cir. 1996)
® Amended Complaint § 114.

" Leigh Furniture 657 P.2d at 307

8 Amended Complaint  117.
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were false’? But this describes the conducttbé Harwards notof Richard Reese or Standard
Plumbing. There is no allegation that Richard Reese or Standard Plurabseg the Harwards
to engage in misrepresentation or engaged in misrepresentation themselves. 3éus, the
allegations do not state improper means as to Standard Plumbing.

Finally, Southwest alleges thRlichard Reese reached outtaunt” Garth Green and
Mike Green by telling them they were “too late’close on the de&f.Richard Reese also
allegedly “taunted” the Greefy asking “did | say anything wrongafter a deposition “with an
intonation that further indicated his unlawful and/or fraudulent intent to deprive Southwiest of
benefit of its transaction with Harward Irrigation and Grass Vafféfhe “indication of an
intonation”is a conclusion or inference thzn be disregardéd But even ifthe statemeris
considered to have been made, mproper means are not shown. “Improper means include
‘violence, threats or other intimidation, deceit or misrepresentation, bribery, uefbund
litigation, defamation, or disparaging falsehootf Telling a competitor that they were “too
late” and making a better offer asking “did | say anything wrong?” does not rise to the level of
violence, threats, intimidation, deceit, misrepresemator other behavior that could be
considered improper.

Therefore, even accepting all of Southwest’s allegations as true, Southsvéstdthto

state a claim for intentional interference with economic relations because dtteleged any

" Amended Complaint § 120.
81d. 9 122.
1d.

82 SeeTwombly 550 U.Sat 555 see alsaBrown, 63 F.3dat 972 (explairing that a complaint’s legal conclusions
and opinions need not be accepted, whether or not they are couched as facts).

83 5t, Benedics, 811 P.2d at 201
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improper means. Southwest therefore cannot establish the second eleaneairaffor
intentional interference and tirtentional interferencelaims will be dismissed.

Unfair Competition

Southwestlsoalleges that Standard Plumbing “engaged in unlawful, unfair, and/or
fraudulent business acts and practicésSpecifically, Southwest alleges that Standard Plumbing
is “infringing on those trademarks of Harward Irrigation that belong to Sasth¥ It is
unclear whether Southwest advaneem®mmon lawclaim for unfair competition or a statutory
claim for unfair competitionRegardless, Southwest’s unfair competition claim fails.

A common law claim for unfair competitioncludes such actiores deceptively naming
a new business to deceive customers and take advantage of a competitnishedtgood
will, % copying unique appearances of an established budinesdeceptively packaging a
product to confuse the consumer about its sotirce.

A statutory claim ér unfair competitionn Utahis guided byJtah Code § 13-51-102(4)
which provides:

(4)(a) Except aprovided in Subsection (4)(b)utifair competitiofi means an

intentional business act or practice that:

0] (A) is unlawful, unfair, or fraudulengnd
(B) leads to a material diminution in value of intellectual property;
and
(i) is one of the following:
(A) cyberterrorism;
(B) infringement of a patent, trademark, or trade name;

(C) a software license violation; or
(D) predatory hiring practices.

8 Amended Complaint { 168.

1d. 1 170.

8 Budget Sys., Inc. v. Budget Loan & Fin. PI&61 P.2d 512, 515 (Utah 1961)
87 Allen’s Prods. Co. v. Gloved14 P.2d 93, 996 (Utah 1966)

8 Hi-Land Dairyman’s Ass’'n v. Cloverleaf Dajr§51 P.2d 710, 71(Utah 1944)
89 Utah Code § 1%1-102(4)(emphasis added).
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Southwest alleges thgp]ursuant to the terms of Southwest’s agreement with Harward
Irrigation and Grass Valley, Southwest obtained exclusive rights, among otiges, tio
Harward Irrigation’s trademark¥.However, Southwest openlgknowledges that the
agreement was never completé&outhwest also acknowledges that Harward Irrigation and
Grass Valley entered into an agreement with Standard Plumbing if$®ass, Southwest's
allegations are not logically consistent. It is not possible for Southwest to havseddtiarward
Irrigation’s trademarks withd completing the proposed transaction.

The Tenth Circuit held that partydoes not obtaia protectable interest in a trademark
by simply having a contract that provides the possibility of obtaining traéemgats. InDerma
Pen, LLC v. 4EverYoung L{&f two companies—Derma Pen and 4EverYoung—entered into an
agreement “so that Derma Pen, Lh@d 4EverYoung could sell a micro-needling devitélie
agreement provided that Derma Pen, LLC would sell the device in the United States
4EverYoung would sell the device throughout the rest of the wddlekfna Perneld the
trademark rights ithe United States and sold the device there. The agreement stated that if the
agreement were terminated, Derma Reuld offer to sell its trademark rights to 4EverYoung.

Derma Pereventually terminated the agreement and 4EverYoung ateinig buy
Derma Pen’s trademark rights. However, “no money ever exchanged hands” andotifgés
attempt to buy was never completed. Nevertheless, “4EverYoung startedhesirapiemark to

sell the micreneedling device in the United States.” Derma 8&ed 4EverYountpr

% Amended Complaint § 169.

L1d. 1 105 (“Based on Richard Harward’s and Calvin Harward’s explicit represerstakiat Harward Irrigation
and Grass Valley would not complete the transaction with Southweshvgest left the meeting and returned
home.”)

21d. 111,
% Derma Pen, LLC v. 4EverYoung Ltd73 F.3d 1117 (10th Cir. 2014)
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trademark infringement and unfair competitiand moved for a preliminary injunction. The
district court denied the preliminary injunction, finding that Derma Pen’s tratangats were
receding in light of the parties’ agreement atiterdevelopments in the case. But on appeal, the
Tenth Circuit disagreed with the district court and reversed the districtsoulitig on the
preliminary injunction motion. The Tenth Circuit focused on the fact that DermauPemtty
owned the tra@mark and “no sale has taken place.” “Thus,” the Tenth Circuit held, “Derma Pen,
LLC likely remains the owner of the trademark and the district court erred ircingdine
outcome.®

The Tenth Circuit rejected 4EverYoung’'s argument that it had obtained a righttteeuse
trademark by virtue of having an agreement thatelycontemplated transfer of the trademark
The determining factor was that tti@nsaction was never completed. “Until a sale takes place,”
the Tenth Circuit held,Derma Pen, LLC likel remains the contractual owner of the U.S.
trademark rights*® 4EverYoung also argued that Derma Pen was to blame for the sale falling
through, and therefore, 4EverYoung should have rights in the trademark. The Tenth Circui
rejected this argument as wedhd held that Derma Pen “has not lost its property interest in the
trademark.®®

The same result is reaath here. Southwest, like 4EverYoubglieves thait obtained a
protectable interest in the Sprinkler World trademarks even though the sale ofe3piokid
was not completed. Southwestincorrect.“Until a sale takes place,” Harward Irrigation remains
the owner of the Sprinkler World trademark rights. Southwest does not dispute th&t the sa

failed to close. Thus, the trademark rights never transferred to Southwest.

%d. at 1119.
%1d. at 1121.
%d.
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Because Southwest never obtained trademark rights, it does not have a claim for
trademark infringement against Standard Plumbivighout a valid claim to the trademark
rights at issue, Southwest cannot sustain an unfair carapetiaim.“Trademark infringement
is a type of unfair competition; the two claims have virtually identical elementarargroperly
addressed together as an action brought urier.S.C. § 1125(a)(1)(B). . . This is true
even if a plaintiff raises unfair competition under state ¥aBecause one of the essential
elements of a trademark infringement claim is ownershimd Southwest cannot establish
ownership, itsuinfair competition claim fails undérademark infringemeranalysis.

Moreover, Sothwest’s unfair competition claim fails asratter of lawbecause the
Amended Complaint does not allege with any specificity how Southwest’sisiséaigjood will
has been harmed® how unique appearances of its established business have been topied,
how any product of Standard Plumbing has been deceptively packaged to confuse the consumer
about its sourcé’ or any other grounds. And there are absolutely no allegations that Standard
Plumbing engaged ithe alternative statutory acts of unfair competitioyberterrorism; a
software license violation; or predatory hiring practit®§.herefore, Southwest has not stated a

valid claim for unfair competition-either under common law or under Utah statute.

97 Utah Lighthouse Ministry v. Found. for Apologetic Info. & Reseab@Y F.3d 1045, 1050 (10th Cir. 2008)
(plaintiff must prove ownership of a protectable trademark to estabdidamark infringement),

% d. at 1049 (outlining claims, which included federal trademark infringeenfiederal unfair competition, and state
unfair competition).

991-800Contacts, Inc. v. Lens.com, Ing22 F.3d 1229, 1238 (10th Cir. 2018xplaining that one element of
trademark infringement is a “protectable interest in the mark”).

10 Bydget Sys361 P.2cat515

01 Allen’s Prods, 414 P.2cat 95-96.
192Hj-Land, 151 P.2d 710717

1% ytah Code § 151-102(4)
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Southwest may argue that its Amended Complaint sufficiently states grotiedshatn
trademark infringement to support its unfair competition claim. But it does not. Tkeaded
Complaint merely contains comnclory statements that “the value of Southwest’s trade name and
reputation” has been diminishiédand that Southwest has been kept from “obtaining a stronger
market position in Standard’s indusf. There is no explanation, other than Standard
Plumbing’s anRichard Reese’s lawful competitive condustcomplaint’slegal conclusions
and opinionsare not accepted, whether or not they are couched as%acts.

CONCLUSION

This order does not deal with any claim regarding breach of contract ddamstrd
Irrigation. Rather, the issues addressethis order relatenly to Standard Plumbing’sonduct.
Even accepting all the allegations in the Amended Complaint as true, there idndaralifor
either intentional interference with economic relas or unfair competition against Standard
Plumbing. Thus, the Amended Complaint should be dismi€éed.

NO AMENDMENT ALLOWED

Courts “should freely give leave when justice so requit®&‘The purpose of th Rule is
to provide litigantgshe maximum opportuty for each claim to be decided on its merits rather
than on procedural nicetie$®® However, amendment may be denied if there is “undue delay,
bad faith or dilatory motive on the part of the movant, repeated failure to cure rigésiby

amendments previously allowed, undue prejudice to the opposing party by virtue of allefvance

194 Amended Complaint § 171.
19%1d. 9 172.
196 seeTwombly 550 U.Sat555 see alsoBrown, 63 F.3dat972

197t is imperative to reiterate that materials outside Plaintiff's Amended @Gimhpverenot considered in deciding
the 55 Motion. Accordingly, construing the motion as a motion to dismiss isrprope

18 Fed.R.Civ.P. 15(a)(2)
199 Minter v. Prime Equip. Co451 F.3d 1196, 1204 (10th CR2006)(internal quotation marks omitted).
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the amendment, [or] futility of amendmenrt® Allowing Southwest to amend would be unduly
prejudicial**

In Clements v. Sanofi-Aventis, U.S., Jié.a federal district courllowed amendment
after dismissal because it would be equitable. The case was proceduraddly teirthiis one in
that the plaintiff initially filedhercomplaint in state court and the case was subsequently
removed to federal courhs here, the defendant @lementdiled a motion for summary
judgment “very early in the case, when there had been only minimal discdV&rotvever,
because the motion contained contentions that were directed at the sufficiémeykaim and
whether plaintiff had stated a valithim, the court construed the motion for summary judgment
as amotion to dismss. The court determined that “neither summary judgment nor a dismissal
with prejudice would be procedurally fair” because “[w]hen [plaintiff] filedshe was not
reasonablyn notice that she would be held to federal pleading standdfds.”

Here, however, Southwestison notice that it would be held to federal pleading
standards. This case was removed to federal court in August@@r5a year agdit that time
the federatules of civil procedure applied® A Scheduling Order was entered which allowed

Southwest to amend its pleadings until September 15, 20 S8uthwest did not amend its

Amended Complaint. Accordingly, Southwest's Amended Complaint stands as writteisdyeca

110 Id

M There is also a significant likelihood that amendment would be futile, butyfwtili not be analyzed to avoid
analysis of materials outside the plewyt.

12 Clements v. Sanefiventis, U.S., Ing111 F.Supp.3d 586 (D.N.J. 2015)
131d. at 595.
141d. at 591.

"5 Fed. R. Civ. P. 81(c)(1) These rules apply to a civil action after it is removed from a state"gpéeed Nat |

Mortg. Assn v. Milasinovich 161 F.Supp.3d 981, 10a®11(D.N.M. 2016)(discussing cases) (citirgruley v.

Lincoln Property Co., N.C140 F.R.D. 452, 453 (D.Colo.199'Dnce a case has been removed from state court, |
must apjy the Federal Rules of Civil Procedure and treat the case as though it warallgrpmmenced here.”).

18 5cheduling Ordeat 4 docket no. 110enteredAug. 9, 2016
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unlike the plaintiff inClement Southwestwason notice that it would be held to federal pleading
standards. It would be unfair and inequitable to Standard Plumbing (and other defendants) to
allow Southwest another opportunity to amend its Amended Complaint. This would force the
defendants to defend a new set of claims and allegations after years iotitigais is highly
inequitable. Southwest will not be granted leave to amend its Amended Complairggaitth to
these claims

ORDER

IT IS HEREBY CRDERED that the 55 Motidn’ is construed as a motion to dismiss,
and is GRANTEDThe Sixth, Seventh, and Eighth Causes of Action listed in the Amended
Complaint against Standard Plumbing are DISMISSED WITH PREJUDICE. Saitrsneot
granted leave to amend because the time to amend pleadings has Pask®eing Southwest
to amend would be highly inequitable to Standard Plumbing and other defendants. Southwest
was on notice for over a year that federal rules of civil procedure would apply,veaslalso on
notice that the law in Utah had changed for intentional interference claimstinNdess,
Southwest decided not to amend its pleading, which alleges only improper purposepeith res
to intentional interference and contains only conclusory allegations regardaigaamhpetition.

IT IS FURTHER ORDERED that the 58 Motidft, which is a motion made under Rule
56(d).**°is MOOT since the 55 Motion is construed as a motion to dismiss. There is no need to

address the 58 Motion.

7 Motion for Summary Judgment (“55 Motioniocket no. 55filed Apr. 29, 2016 (filed in state court Oct. 2,
2014).

18 5cheduling Order at 4 (providing September 15, 2016 deadline for amendmeatiiogs®

119 Memorandum in Support of Plaintiffs’ Rule 56(f) Motion to Refuse or ContihaeCourt’s Ruling on the
Standard Parties’ Motion for Summary Judgment (“58 Motian'),docket no. 581, filed Apr. 29, 2016 (filed in
state court Oct. 28, 2014)

120 At the time the motion was drafted the rule was numbered as 56(f).
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IT IS FURTHER ORDERED that tr80 Motion'**is MOOT. The 60 Motion is an
alternative to the 55 Motion. Because of the outcome of the 55 Motion, there is no need to
address the 60 Motion.

IT IS FURTHER ORDERED that the 136 MotiGhis MOOT. The 136 Motion is an
alternative to the 55 Motion. Because of the outcome of the 55 Motion, there is no need to
address th@36 Motion.

An order addressing sanctidfwill be issuedseparately.

DatedDecember 27, 2016.

BY THE CO w

David Nuffer v
United States District Judge

121 Renewed Motion for Summary Judgment or, Alternatively, Motion to Réd®n&60 Motion”), docket no. 60
filed Apr. 29, 2016 (filed in state court Feb. 18, 2015).

122 standard Plumbing Supply Company, Inc. and Richard N. Reese’s AllerNaition for PartialSummary
Judgment and Memorandum in Support thereof (“136 Motiadgketno. 136 filed Sep. 30, 2016

123 Motion for Sanctions against Plaintiffs’ Counsel and Plaintiffs (‘URGIRRR 1 Sanctions Motion"gJocket no.
57, filed Apr. 29, 2016 (filed in state court Oct. 27, 2014); Defendants StanhlemthiRg Supply Company, Inc.
and Richard N. Reese’s Motidor FRCP 11Sanctions against Plaintiffs’ Counsel and Memorandum in Support
Thereof (FRCP Rule 1B5anctions Motion”)docket no. 8lfiled July 1, 2016.
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