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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

QUENTIN L. SASSER
MEMORANDUM DECISION AND

Plaintiff, ORDER
V. e GRANTING [42] DEFENDANT’S
MOTION FOR SUMMARY
SALT LAKE CITY CORPORATION, a Utah JUDGMENT
municipal corporation; DAVID TERRY, in e MOOTING [41] PLAINTIFF'S
his individual capacityand LYNN MOTION FOR PARTIAL
LANDGREN in his individual and official SUMMARY JUDGMENT

capacity

Case N02:15CV-006( 6DN
Defendang.

District JudgeDavid Nuffer

Plaintiff Quentin L. Sasser (“Mr. Sassergn AfricanrAmerican maleworkedas along-
time seasonal employee ratunicipal golf courses run by Defendant Salt Lake City Corporation
(“the City”). Formet DefendanDavid Terry (“Mr. Terry”) served as the Golf Program Director
for the City andFormerDefendantynn Landgren (Mr. Landgren”)was the Head Professional
atthe Wingpointe Golf Course (“Wingpointe”). In the spring of 2011, $&sser applied for a
permanent position as the First Assistant Professional (“the Pos#ibthig Cityrun Mountain
Dell Golf Course. Mr. Terry and Mr. Landgren sat on the hiring committee. MseBasis nb
invited to interview for the &sition, and tke Rosition was eventually filled by another City

employee.

! Plaintiff's amended complaint contained only one cause of actionsidgavid Terry and Lynn Landgren in their
individual capadies. Amended Complaint at 7-%4, docket no. 27filed April 12, 2017. That claim was
dismissedand Mr. Terry and Landgren were dismissed from the, casee Memorandum Decision aqitder
Granting Defendantd¥otion to DismissSeeMemorandunDecisionand Order Granting Defendantdbtion to
Dismiss at p. 12docket no. 52filed December 12017.
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Mr. Sasses complaint (“Complain{? alleges that th€ity’s refusal to promote Mr.
Sasserepresents discrimination on the basis of rackaator in violation of Title VII of he
Civil Rightsact of 196442 U.S.C. § 2000e;5and discrimination in violation of the Age
Discrimination in Employment Acg9 U.S.C. § 62&t secf The Citymovesfor summary
judgment on the raciaind agaliscrimination clairs (“Motion”).> Mr. Sasser responded only
partially tothe Motion® The City repliesn support’

Defendant’s Motion for Summary Judgment is GRANTED because Mr. Sassedesn
that summary judgment on the age discrimination claim is apprdpaiatebecause he fails to

raise a genuine issue of material fexethis racial discrimination claim

2 Amended Complaintlocket no. 27filed April 12, 2017
31d. at 11 4850.
41d. at 1 5155.

5 Defendants’ Motion and Memorandum in Support of Motion for Summary Judgduekiet no. 42filed July 11,
2017.

6 Plaintiff's Opposition to Defendant’s Motion for Summary Judgemep(iosition”),docket no. 45filed August
10, 2017.

" Defendants’ Regl Memorandum in Support of Motion for Summary Judgment (“Reptidkket no. 50filed
September 6, 2017.

8 Opposition at p. i, n. 1. (“Mr. Sasser concedes dismissal of his Seeuse 6f Action in his Amended Complaint
for age discrimination claim. Tluthis Memorandum opposes only the dismissal of his race/color disd¢iamina
claim.”).
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SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate if “there is no genuine dispute as to anjahiater
and the movant is entitled to judgment as a matter of Ya.faterial fact is a fadhat “might
affect the outcome of the suit under the governing [substantive]'fsvfactual dispute is
genuine when “there is sufficient evidence on each side so that a rational faierafuld
resolve the issue either way*”In determining whether there is a genuine dispute as to material
fact, the court should “view the factual record and draw all reasonable inferem@$sotin most
favorably to the nonmovant? The moving party “bears the initial burden of making a prima
facie demonstration of the absence of a genuine issue of material fact dechentito

judgment as a matter of law®

°Fed. R. Civ. P. 56(a)

0Bird v. W. Valley City832 F.3d 1188, 1199 (10th Cir. 201Biternal citation omitted).
11 Adler v. WalMart Stores, Ing.144 F.3d 664, 670 (10th Cir. 1998)

21d.

B1d. at 67071.
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UNDISPUTED MATERIAL FACTS

1. Mr. Sasser was employed the City for two separate periodsoin 1993—-2000
andfrom 20062012

2. On March 7, 1993Mr. LandgenhiredMr. Sasser as a pdime seasonal “Golf
Cart/Driving Range” employee #te City'sWingpointe Golf Coursé®

3. The following year, the City rehired Mr. Sasdéis time as a patime seasonal
“Golf Starter” at Wingpoirg. Mr. Sasser described this position as providing “counter help,”
picking up empty ball baskets from the driving range; refilling the range disp&itseyolf
balls; and moving golf cart$.

4, On January 8, 1995, the City again re-hikéid Sasser as a pditne seasoal

Golf Starter at Wingpointé’

5. Mr. Sasser held this position at Wingpointe for the next six seasons (i.e. 1995—
2000)18
6. In late September 1995, Tammy Nakamuig:‘Nakamura”), the President of

the Beehive Ladies Golf Association (an organization comprised primarigpainese-
Americans) submitted a letter to the City’'s golf director describing an imicidat occurred at

Wingpointe during a tournametit.

4 Motion at 9 at 7 (undisputed).
15 Motion at { 10 at 7; Opposition at 10 at x (Mr. Sasser does not dispute that tieshebsition.).

16 Motion at { 11 at 7; Opposition at 11 at x (Mr. Sasser does not dispute that tleshebsitiorand performed
these duties.

" Motion at { 12 at 8; Opposition at § 12 at x (Mr. Sasser does not dispute that tieshegbsition.).

18 Motion at { 12 &8; Opposition at § 12 at x (Mr. Sasser does not dispute that he held ttis@isVingpointe
for this period of time.).

19 Motion at { 13 at 8; Opposition at 13 at xi (The evidence cited does not creabine géspute of material
fact.).



7. Specifically, Ms. Nakamuraverheard three golf stars in the clubhouse
struggling withpronouncing the tournament participadi@panese nameds. Nakamura
offered to help with the pronunciatio@ne of the starteigformed Ms. Nakamura that her help
was not needed, contending they were doing a good job with pronunciation of theZhames.

8. When Ms. Nakamura shrugged in reaction to the starter’s respdnsgasser
remarked to another starter that it would be easier if the players hadcAmeames. Ms.
Nakamura overheard Mr. Sasser’'s comment and was offended. She subsequeméditiie
City that she foundiir. Sasser’s behavior to be “extremely inappropriate, particularly for a
starter who maintains direct contact with the pubtic.”

9. Mr. Sasser told Mr. Landgren about the incidéht.

10.  On August 17, 2000Mr. Sasser resignddom his City employment to accept a
position at Coral Canyon Golf Course (“Coral Canyon”) in St. George, Otah.

11.  Mr. Sasseiserved as the tournament directohich he described as like a first
assistant to the head professioa&iCoral Canyofrom August 2000 through April 200%Z.

12.  On November 1, 2006, Mr. Landgren rehired Mr. Sasser as #rparseasonal

Golf Starter at Wingpoint&

20 Motion at 1 14 at 89; Opposition at § 14 at xi (The evidence cited does not create a genuine dispateraf
fact.).

21 Motion at 1 15 at 9; Opposition at 1 15 at xi (The evidence cited does not creatina gispute of material
fact.).

22 Motion at 1 17 89; Opposition at § 17 at xii (Mr. Sasser does not dispute that he told Mr. karalgut the
incident. Furthermore, the evidence cited does not create a genuine disputeriaf faat.).

23 Motion at 1 18 at 10; Opposition at § 18 at xii (Mr. Sasser does not dispute e lieis position.).

24 Motion at 1 18 at 10; Opposition at { 18 at xii (Mr. Sasser does not dispute ke lieis position for this period
of time); Reply at § 18 at 17 (The City does not dispute Mr. Sasseiraatérization othis position.).

25 Motion at 1 19 at 10; Opposition at 1 19 at xiii (Mr. Sasser does not dispute thas hehired to this position).



13.  On February 25, 2007, Mr. Sasser was reclassified as-tirparseasonal “Golfer
Relations Specialist,” with job responsibilities rgadentical to those of &olf Starter?®

14.  The City rehired Mr. Sasser the following season but as dipertseasonal
“Golf Teaching Professionaf®

15. A Golf Teaching Professional, Mr. Sasser’s primary job duties were: i)dingyvi
golf instruction for City-sponsored junior and adult group clinics, camps, and orientatohs;
i) providing individual and group lessons (on personal time and in compliance with golf
program policy) to interested members of the pufSlic.

16.  While Golf Teaching Professionals migidsist on an aseeded basis in the pro
shop, the position’s focus isas its title implies—on teachingand the job responsibilities are
quite different from those of Golf Starter or Golfer Relations Specfdlist.

17.  During the 2008 and 2009 seasons, Mr. Sasseked as a patime seasonal
Golf TeachingProfessionaét the City’s Wingpointe and Nibley Park Golf Courggs.

18. At Nibley Park, Mr. Sasser taugholf lessons to children as part of the City’s
Junior Golf program. Mr. Sasser also performeantenancevork on the grounds crew at

Wingpointeduring this same time pericd.

26 Motion at 1 19 at 2011; Opposition at 7 19 at xiii (Mr. Sasser does not dispute that his positsoeglassified
to this position and performed the described duties).

27 Motion at 1 19 at 10; Opposition at 19 at xiii (Mr. Sasser does not dispute thasiisn was reclassified to
this position and performed the described duties).

28 Motion at 1 20 at 11; Oppositiat 1 20 at xiv (The evidence cited does not create a genuine dispute of material
fact).

29 Motion at 1 21 at 11; Opposition at § 21 at xiv (Mr. Sasser does not cite to anyceviieasponse).
30 Motion at 1 22 at 11 (undisputed).
311d. (undisputed).



19. On March 29, 2010, Mr. Sasser applied for, and was hired for, &rpart-
seasonaposition of Golf Groundskeepét.

20. As a Golf Groundskeeper, Mr. Sasser’s duties included performingenaice
work, including maintaining grounds, gardens, equipment, or buildings on golf cétirses.

21.  Mr. Sasser continued to teach at Nibley Park while also serving as a Golf
Groundskeepett

22.  During the 2010 and 2011 seasons, Mr. Sasser retained his emplagnae@olf
Groundskeeper and continued to teach at Nibley Park.

23.  On February 4, 2011, Mr. Sasser applied for an Assistant Professional position
with the City3®

24.  The Assistant Professional position is the second-highest-ragkippyee at a
City golf courseThe Position’s job summary stated that the Assistant ProfesSissasts Golf
Club Professional in managing course play, practice range and pro shop opevato8alt
Lake City municipal golf course. Provides administrative backup in the Golf Caies8ional's
absence. Gives golf lessons and instructions. Advises the professional on profillems a
suggestions for improvement’”

25. ThePosition’s job description outlined that ttypical duties of an Assistant

Professional included being responsible for “[a]ssisting in the day-tod@yagement of [a]

32 Motion at 1 23 at 11 (undisputed).
331d. (undisputed).
341d. (undisputed).

35 Motion at 1 24 at 11; Opposition at § 24 at xvi (The evidence cited does netzgauine dispute of material
fact.).

3¢ Motion at 1 1 at 5 (undisputed).
37 Motion at § 2 at 5; Opposition at 2 awi/(providing the complete and undisputed job summary).



municipal golf course,” including “managing course play, practege[,] and pro shop
operations.” The typical duties also include “preserving order in and around [théjopro s
premises,™giv[ing] golf lessons and instructions assigfing] [the head professional] in
scheduling play and administeri@ity-sponsored tournaments,” keeplinlf cartsclean,”
“keeging] [the] driving range in working order,” and “coordiniatf] with golf course
maintenance . . . in monitoring [the] condition of the golf couf&e.”

26.  When evaluating job applicants for Assistant Professional positions, the City
placed significant emphasis on the following key areas: providing quality ceissarvce to the
golfing public; merchandizing and handling pro shop inventory; operating a compdijeoing-
of-sale system; and organizing and running group golf events (such as leaguesti@ssoand
tournaments§?®

27. In Mr. Sasser’s online application, he referenced only two previous jobs (none
prior to 2002): his maintemce and teaching positiofiS.

28.  First, he indicated that, from October 27, 2002 through October 30, 2006, he
worked as a patime employee on the maintenance crew at Fore Lakes Golf Course, where his
job duties consisted of “[a]ssist[ing] with maintenance of the golfsaSuand teaching “[p]rivate
and individual lessons, [jJunior golf clinics[,] and camp.” Second, he noted that, from November
28, 2006 onward, he served as a piarte employe on the maintenance crew at Wingpointe and

described his job duties there as being identical to those at Fore*takes.

38 Motion at 3 at 5; Opposition at 3 at vi (providing the complete and undisppieal guties).

39 Motion at 1 5 at 56; Opposition at 5 at vii (Mr. Sasser does na titany evidence in response and offers legal
argument prohibited by DUCIVR 5B).

40 Motion at 27 at 13; Opposition at § 27 at xvi (The evidence cited does netzgatuine dispute of material
fact.).

41 Motion at Y 28 at 1:314; Opposition at 1 28 at xvivii (The evidence cited does not create a genuine dispute of
material fact.).



29. The City received a total of 28 applications for the Position. Of those 28
applications, five applications (including Mr. Sasser’s) did not include a resongp\with their
online applicatiorf?

30. The hiring committee for the Positi@onsisted of the following four individuals:
David Terry, LynnLandgrenMike Brimley, andDerekSchmehl. As the first step in the hiring
process, the four camittee members each independently reviewed the application materials
submitted and provided their individual lists of the top ten candidates. The purpose of conducting
this initial ranking was to select approximately eight candidates for interdffews

31. Mr. Terry rankedMr. Sasser tentiMr. LandgrenMr. Brimley, orMr. Schmehl
did not rank Sasser in their top ten candidates. Consequentlg@asber was not selected for an
interviewfor the Positiorf:

32.  Mr. Landgren indicated he did not rakk. Sasser in higop ten because he
thought there were more-qualified candidalds.Landgren also questiond&dr. Sasser’'s
customer service skills, noting that, based on his experience working witMhii®asser
“sometimes . . . comes over a little hard to people” and “[a] little rough,” whid¥r.in

Landgren’s estimation, was not ideal for an Assistant Professional.

42 Motion at 29 at 14; Opposition at § 29 at xvii (The evidence cited does net amgenuine dispute of material
fact.).

43 Motion at 30 at 14; Opposition at § 30 at xvii (The evidence cited does net amgenuine dispute of material
fact.).

fact nor does it create a genuine dispute of material fact.).

45 Motion at 32 at 15; Opposition at 1 32 at xviii (The evidence cited doeseiaté @ genuine dispute of material
fact.).



33.  While Mr. Brimley indicatedMr. Sasser was a “good player” and “good teacher,”
he believedVr. Sasser lacked sufficient knowledge of computerized poisala-systems and
tournament software to rank as one of his top ten canditfates.

34.  With respect taMr. Schmehl, he did not rank Mr. Sasser in his top ten bedeuse
hadbeeninformed to onlyconsider the written applicationaterialsMr. Sasser’s applicatio
solely referenced maintenance work and teaching Junior Golf, which were nobkey |
responsibilities of an Assistant Professiotfal.

35.  Mr. Schmehl would have selected Mr. Sasser for an interview if he could have
reviewed Mr. 8sser’s resum&

36. The City ultimately selected Jeremy Mill€Mr. Miller”) , who had continuously
worked for the City since 2006 as a pame seasonal Golf Starter and Golfer Relations
Specialist, for the Assistant Professional posifton

37.  AlthoughMr. Miller’'s resume was not included with his online application, Mr.

Terrycommunicatedo Mr. Miller that his resume was not included in his online applic&fion.

46 Motion at 1 33 at 15; Opposition at 33 at xix (Mr. Sasser does not disput®wiBatmley stated. Furthermore,
the evidence cited does not create a genuine dispute of material fact.).

47 Motion at 1 34 al5; Opposition at 1 34 at xix f@viding citation to the deposition of Mr. Schmehl in which he
detailed the instructions he reeed before reviewing applications); Reply at 1 34 at 30 (The City does notdespon
to the citation to the deposition.).

48 Opposition at { 34 at xix (providing citation to the deposition of Mr. Schmehhichvhe offered that he would
have wanted to intgiew Mr. Sasser based on his knowledge of Mr. Sasser’s background); R§[@ at 30 (The
City does not dispute that Mr. Schmehl said this.).

49 Motion at 1 35 at 15; Opposition at 35 atxix (Mr. Sasser does not dispute that Mr. Miller was selected.

50 Motion at { 35 at 1516; Opposition at I 35 at xixx (providing the citation to the deposition of Mr. Terry that he
informed Mr. Miller that his resume was not included with his applicatiRaply at § 35 at 280 (The city does
not dispute that MiTerry contacted Mr. Miller.).

10



38.  Mr. Miler submitted a hard copy resume to the City’s Human Resources
Department, which was included in the application materials and reviewed loythreadmbers
of the hiring committee in the course of conducting their initial ranking.

39.  Three of the four members of the hiring committee were aware that Mr. Miller,
although a partime seasonal empfee, had voluntarily assumed manytlod Assistant
Professional duties at Nibley Park following the resignation of that coukssistant
Professionaf?

40. Among the nine candidates who were interviewed for the Assistant Professional
position, Mr. Miller scored the highest in the interview portion of the protess.

41.  The City does not have Mr. Miller's resume in his personnel file, nor could it

produce it with the other applications materfdls.

DISCUSSSION

Under the three-step allocation of burdens of proofdated bythe United States
Supreme Court iMcDonnell Douglas Corp. v. Gregna plaintiff bringing afailure-to-promote
claimunder Title VIImust initially establish a primaé€ie case demonstrating thatthe
plaintiff was a member of a protected clddghe plaintiffapplied for and w&s qualified for the

position; 3) despiteding qualified the plaintifivas rejectedand4) afterthe plaintiffwas

51 Motion at 1 35 at 1516; Opposition at T 35 at xixx (Mr. Sasser does not dispute that Mr. Miller submitted a
hard copy of his resume.).

52 Motion at 1 36 at 16; Opposition at 36 at xx (The evidence cited does notacgemigine dispute of material
fact.).

53 Motion at 37 at 16; Opposition at 37 at xx (The evidence cited does netagEiuine dispute of material
fact.).

54 Opposition at § 11 at v (undisputed).
55411 U.S. 792, 804803 (1973)

11
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rejected, the position was filléd.If the plaintiff successfullyestiblisresa prima facie case, the
burden shifts to the defendant to articulate a legitimate, nondiscriminatepnrima its
employment actiofi! That successful showing would then shift the burden back to the plaintiff
to prdfer evidence that the employsmreason is pretextul.

The Cityarguessummary judgmeris appropriat@n Mr. Sasser’s clairaf racial
discriminationfor two reasons?® 1) Mr. Sasser cannot present a prima facie case of race and
color discrimination because he cannot demonstrate that he was qualified fosittenP° and
2) Mr. Sasser does not have any evidence showing that the City’s legitimategcnomnilgory
reasons for its employment decisions are preteXtuslthough Mr. Sasser can demstrate a
prima facie casehe Gty is correct that Mr. Sasser cannot demonstrate préefbagtefore,
summary judgment for the City &ppropriate

1. Mr. SasserHas Evidence of a Prima Facie Case.

No issue is presentedtae first step of thd&icDonnell Douglasnalysis becaudbe City
only argues that Mr. Sasser lacked the required qualifications for the Position, ep&biah
compared to other candidates such as Mr. Mifi@iis argument attempts rebutMr. Sasses

claim that he was qualifie@vhich is part of his prima facie casa)d alscsupportthe City’s

56 Kendrick v. Penske Transp. Servs., 1820 F.3d 1220, 1226 (10th C2000)
5" Garrett v. HewlettPackard Co.305 F.3d 1210, 1216 (10th C2002)
81d.

% The City also argued that Mr. Sasser is procedurally-Lieveed from bringing his Title VII clai due to his
alleged failure to file a charge of discrimination within 300 days®fptlrported adverse employment action.
Motion at 2. However, the City did not comply wBtJCivR 56-1 and include in its statement of elements and
undisputed facts any facts (with relevant citatiagfoMr. Sasses timeliness in filing a charge of discrimination.
SeeMotion at pp. 3-17. The City first introduces a supporting fact relevant to timelifesg pages into its
argument section. Motion at 20 n. 96. Because the City failed to canthlfpUCivR 56-1, only the undisputed
facts and accompanying argument addressing the racial discriminatiom@gibe considered.

60 Motion at 2.
611d.
62 Motion at 22.

12
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proffered nondiscriminatory reason behind its decision not to interview or prdinet&Sasser.
This is not permitted A “defendant may not ‘short circuithe McDonnell Douglasnalysis by
challenging plaintiff's qualificationatthe prima facie stage®“[T]he [defendant’'slevidence is
properly considered in addressing whether those articulated reasonstarategirmerely a
pretext for discriminatiofi® This sequence preserséhe opportunity for a plaintiff “to show
that the reasons advanced by the defendant were preteXtwdhen a defendant asserts a
plaintiff's lack of qualifications, the court need only conclude at the prima facie stage that the
plaintiff has shown through credible evidence, includimg][own testimony, that [ha}as
minimally qualified for the positiofhe] sought, even if the defendant disputes that evid&fice

By challenging Mr. Sasser’s qualifications at the prima facie stagéity attempts to
resolve the factual issue of gifi@ations at the firsMcDonnell Douglastep But the undisputed
facts regarding Mr. Sasser’s years of seasonal employment with tRésbivyvthat he was, at
the very leastminimally qualified for the PositionThe analysisvill continueto the next
McDonnell Douglastep

2. The City Has Articulated Legitimate Nondiscriminatory Reasons
for 1 ts Employment Action.

In the TenthCircuit, “if aplaintiff establishes a prima facie case [of discrimination], the
burden of going forward shifts to the defendant to produce a legitimate, nondistwimina

reason for its actiong? “Step two only requires that the defendant explain its actions against the

63 Stahl v. Bd. of Comm'rs of Unified Gov't of Wyandotte Cty./Kansas City, K@4gas. Supp. 2d 1181, 1187 (D.
Kan. 2003jciting Bullington v. United Air Lines, Inc186 F.3d 1301, 1316 n. 11 (10th Cir.1999)

64 Kenworthy v. Conoco, Inc979 F.2d 1462, 1470 (10th Cir. 1992)

85E.E.O.C. v. Horizon/CMS Healthcare Cqr@20 F.3d 1184, 1193 (10th Cir. 2000)

66 Stah| 244 F. Supp. 2dt 1187

57 SeeUndisputedvaterial Facts 11-5, 16-22.

68 Adamsorv. Multi Community Diversified Servigedac., 514 F.3d 1136, 1145 (10th Cir. 2008)

13


https://www.westlaw.com/Document/I20ed3853540411d9b17ee4cdc604a702/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4637_1187
https://www.westlaw.com/Document/I20ed3853540411d9b17ee4cdc604a702/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4637_1187
https://www.westlaw.com/Document/I91378c1e94ad11d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1316+n.+11
https://www.westlaw.com/Document/I7fb94be8950711d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_1470
https://www.westlaw.com/Document/I6cd0bd42798911d99c4dbb2f0352441d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1193
https://www.westlaw.com/Document/I20ed3853540411d9b17ee4cdc604a702/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4637_1187
https://www.westlaw.com/Document/Id2d3c225d10f11dc8dba9deb08599717/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1145

plaintiff in terms that are not facially prohibited by Title Vf# “[T]he defendant does not . . .
need to litigate the merits of the reasoning, nor does it need to prove that the réadampoel
was bona fide, nor does it need to prove that the reasoning was applied in a nondiscriminatory
fashion.”®

The undisputed facts here demonstrate that the City declined to interview orhire M
Sasser for the Positiddecause the members of the hiring committee thought that there were
more qualified candidate$;past experience caustite committed¢o questiorMr. Sasser’s
customer service skill€ the committealid not think that Mr. Sasser had sufficient knowledge
of point of sale systems or other softwatend Mr. Sasser ‘s experience in the two jobs he
listed in his applications was not applicable to the Posifiddone of these reasons are facially
prohibitedby Title VII.”® The City has carried its burden at the second stage Mufzonnell
Douglas and the burden shifts back to Mr. Sasser.

3. Mr. Sasser Has Failed to Proffer Evidence fat the City’s Reasors are Pretextual.

In the final stepf the McDonnell Douglaganalysis,mere conjecture that [an]
employer’s explanation is a pretext for intentional discrimination is an insufficgesis for
denial of summary judgment®A plaintiff may establish pretext by showing “such weaknesses,

implausibility, inconsistend@s, incoherencies, eontradictions in the employsrproffered

89E.E.O.C. v. Flasher Cp986 F.2d 1312, 1317 (10th Cir. 1992)
01d. at 1316.

"t Undisputed Material Facts 1 32.

21d.

1d. at 1 33.

741d. at 7 34.

75 See2 U.S.C. § 20008(a)

"6 Branson v. Price River CoaldZ 853 F.2d 768, 772 (10th Cik988)

14


https://www.westlaw.com/Document/Iff811400957211d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_1317
https://www.westlaw.com/Document/N0186A0A0AFF811D8803AE0632FEDDFBF/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I27c49d4295bb11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_772

legitimate reasons for its action that a reasonable factfinder could Hgtiométhem unworthy
of credence and hence infer that the employer did not act for the asserdidanioninatoy
reasons.” However, “[ijn determining whether the proffered reason for a decision was
pretextual, we examine the facts as they appear to the person making the decctitmg
plaintiff's subjective evaluation of the situatioff.Therefore “[t]he relevant inqiry is not
whether the employes’proffered reasons were wise, fair or correct, but whether it honestly
believed those reasons and acted in good faith upon those b&liefs.”

Mr. Sasser makes numerous attempts to demonstrate weakness and iifiig@sursithe
City’s proffered reasons, but none of these argunmaetthis burden because th&ylack
evidentiary support;)Xepend on MrSasser’s subjective evaluatiohthe hiring decisionor 3)
fail to demonstrate that the City acted in bad faith

First, Mr. Sassesrgues he can show pretext becaugbeimultiple reasons offered for
not interviewing him (instead of a “unified reason”) d&tausehe hiring committeenisjudged
his past performance and qualificatiéfg his argument is a subjective evaluation of the City’s
hiring process, particularly due to the undisputed fact that his online applicationstedytivo
previous jobs?

Next, Mr. Sasser offers that the City’s failure to produce Mr. Miller'smesor b

substantiate the City’s assertion that Mr. Miller had prior experience igargolf course is

"Morgan v. Hilti, Inc.,108 F.3d 1319, 1323 (10th Cir997)(quotingOlson v. Gen. Elec. Astrospad®1 F.3d
947, 95152 (3d Cir.1996)).

8 Lobato v. New Mexico Env't Depft33 F.3d 1283, 1289 (10th Cir. 2013)

Id.

80 Opposition at 1412.

81 Undisputed Material Facts 17-28.
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evidence of pretext In light of the undisputed fact that three of the four members of the hiring
committee were alreachware that Mr. Miller had voluntayilassumed some of the Assistant
Professional duties at Nibley Pdtkthis argument fails to shotkat the City did not act igood
faith on an honest belief.

Mr. Sasser’s third argument that he has shown evidence of pretexthstpatformance
was moe intensely scrutinized compared to that of other empldifest this is unsupported by
citation to facf®®

His fourthargument that his qualifications were superior to Mr. Milfis another
argument based entirely Mr. Sasser’s subjective evaluatitire City’s hiring process.

His fifth argument, that Mr. Millewas judged more favorably despite more recent
disciplinary historyand customer complaints lodged against #iis,yet another subjective
evaluation®® Mr. Sasseattempts to support this angent with theunsupported (and conclusory)

assertiorthat Mr. Landgren kept a secret employee file on Mr. Sassser becauiseaufe®®

82 Opposition at 12.

83 Undisputed Material Facts 1 39.

84 Opposition at 12.

85 SeeOpposition at 12 n. 123. Mr. Sasser cites to case law rather than fact.
86 Opposition at 12.

87 Opposition at 12.

88 Mr. Sasser’s assertion that Mr. Miller had this history of discipline angbleamts is supported by a citation to the
Terry Deposition attached as Exhibit 7 to the Oppositt@eOpposition at 12 n. 125 owever Mr. Sasser has also
failed to comply withDUCIivR 56-1. This fact, and its accompanying citation, first appears in Mr. Sasser’s
opposition argument. It does not appear in either Mr. Sasser’s respoiiseity’s material facts or his own
statement of additional material fac

89 Oppositionat 12. The citation provided with this argument again references casadawetfact SeeOpposition

at 12 n. 126. Furthermore, the only time that Mr. Sasser provides an acdataia th his assertion that Mr.
Landgren kept a file oNIr. Sasser (separate from Mr. Sasser’s personnel folder) is in responsettthatfis
immaterial to the argument that the 2011 hiring decigias motivated by rac&eeOpposition at I 25 at xv
(addressing Mr. Sasser’s 2007 application for an Asgifteofessional positietan application that Mr. Sasser
completely ignores in the argument section of his Opposition). MseBdses not include this fact in his statement
of additional material factSeeOpposition at 1 at #f] 11 at v. Any other ference to this file, or more

specifically that Mr. Landgren shared its contents with other individisaésther unaccompanied by citation or
wholly unsupported by the cited deposition testim@seOpposition at § 17 at x{reference to file unaccompizd
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Sixth, Mr. Sasses argument thagome of the reasons offered for not interviewing him
are pretextual because they are a “sifdis’ yet again, subjective and unsupported by evidence.

Finally, Mr. Sasser argues that he can show pretext because Mr. Terry deviated f
protocol when he asked Mr. Miller to suit his missing resumé! This does not show bad faith.
“Title VIl is not violated by the exercise of erroneous or even illogical business judgient.”
This is because “[a]n employsrbusiness judgment is relevant only insofar as it relates to the
motivation of the employer with respect to the allegedly illegal coridddthe undisputeéacts
show that the majority of the hiring committee knew about Mr. Miller and his exgergt
Nibley Park® Mr. Terry’s choice to contact Mr. Miller and ask him to providera@imemight
not have been “wise, faior correct® butit is not pretextual. Specifically, it does not show that
the City’s decisionwas motivated by discriminatianstead oby the City’ s horest belief that

Mr. Miller wasthebetter choice for the Position.

by citation to evidence), Opposition at I 31 at xvii (reference to sharimgnafion from file unsupported by cited
deposition), Opposition at § 32 at xvii (reference to sharing informabamfile unsupported by cited deposition),
Opposition at B3 at xix (reference to sharing information from file unsupported bd cieposition).

90 Opposition at 13.

1d.

92 Sanchez v. Philip Morris Inc992 F.2d 244, 247 (10th Cir. 1993)
%d.

94 Undisputed Material Facts at { 39.

%] obatq 733 F.3d al.289
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ORDER

IT IS HEREBY ORDERED thabefendants’ Motion for Summary Judgm®rig
GRANTED.

IT IS FURTHER ORDERED that by granting Defendants’ Motion for Surgmar
Judgment’ The Plaintiff's Motion for Partial Summary Judgment on Title VII Cl¥ins
MOOT.

The clerk of the court is directed to close this case.

Signed December 1, 2017.

BY THE COURT

Dyl

David Nuffer U
United States District Judge

9% Defendants’ Motion and Memorandum in Support of Motion for Summary Judgduskiet no. 42filed July 11,
2017.

1d.

98 plaintiff's Motion for Partial Summary Judgment on Title VII Claim and Meamdum in Supportiocket no. 41
filed July 11, 2017.
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