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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

KRISTY SPENCER

Plaintiff MEMORANDUM DECISION AND
! ORDERGRANTING DEFENDANT'S
v MOTION FOR SUMMARY JUDGMENT

SNOWBIRD RESORT, LLC d.b.a.
SNOWBIRD SKI AND SUMMER
RESORT d.b.a. THE FORKLIFT Case No2:15CV-672 TS

RESTAURANT, District Judge Ted Stewart
Defendant.

This matter is before the Court on Defendant’s Motion for Summary Judgment. For the

reasons @dcussed below, the Court will grant the Motion
. BACKGROUND

Plaintiff was first hired by Defendant in 2008. Plaintiff was terminatigoimv90 days
for tardiness and theft.Plaintiff began working for Defendant again beginning in 2011. During
theski season, Plaintiff worked in the Tram and Lifts Department. In late 2012 ifPlaint
suffered a back injury. On December 10, 2012, Plaintiff’'s doctor released her to etk t
on light duty, with restrictions on lifting and shoveling.

On June 2, 2013, Plaintiff informed her supervisor that she had an outpatient medical

procedure, but was cleared to return to work under the same restrictions. That is, no heavy

! Plaintiff provides context for thactions that B:to her termination, but does not dispute
that she was terminated.
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lifting. Around this same time, Plaintiff was hired to work at the Forklift Resthaté®nowbird
during the summer month#laintiff was hired as either a wait person or a sérver.

On August 25 and 26, 2013, Plaintiff was scheduled to work as a bigken Plaintiff
started her shift on August 25, 2013, she clocked in as a server. When informed that she was
working as a busser, she clocked out as a server. Plaintiff then clocked back estgah F
Server. Plaintiff asserts that this was the only other option available to hercomtpater
system Plaintiff did not inform her manager that she could not clock in as a busser and there is
evidence that it would have been easy for this situation to be renfettiesiundisputed that
Festival Servers do not work at the Forklift and are paid at a higher rate thars bUgssrds,
Plaintiff limited her “lifting and worked with the other Busser to fill in and stay sh ta other
ways.”

The next day, Plaintiff again clocked in as a Festival Sgtiweugh she was scheduled as
a busser Plaintiff vented to a coworker that she “had to clock in under Festival Worker and
maybe they [management] wouldn’t notice Early in her shift, Plaintiff experienced pain in her
back and then cut her hand on a broken gld3sintiff left the restaurant anslent to the

employee smoking argaregain her composure.

% The parties dispute Plaintiff's actual job titl®efendant contends that Plaintiff was
hired as a wait person, which would entasignmentas both a server and a busser. Plaintiff
argues that she was only hired as semer a busserThis dispute is irrelevant to thesues in
Defendant’s Motio. Moreover, the job descriptions for both the server and busser positions
involve the same physical requiremen8eeDocket No. 11 Ex. G.

3 Docket No. 10 Ex. 15 § 17.
41d. Ex. 1.
°d.



Plaintiff was then approached by her supervisor and Plaintiff explthaeédhe was
physically incapable of working as a busser. At that point, Plaintiff wasiatetl to go home
and her pay would be adjusted accordingly. Instead of going, laistiff spent the rest of the
day working in the Tram and Lifts Department. That evening, Plaintiff watacted by the
manager of the Forklift, who stated that Plaintiff was insubordinate and hagbteteto defraud
Defendant by clocking in as a Festival Server to receive more pay.

Plaintiff wasplaced on suspension pending termination and was given the opportunity to
grieve her dismissal and no rehire status. Plaintiff did file a grievance asutltimately
terminatedafter Defendant revieweBlaintiff's past history’ Defendant’s termination letter
referenced the events of August 25 and 26, stating that they “have given usodasd@mvé you
advertently clocked in at a higher rate of pAyClocking in at the wrong position to get more
money is considered by Snowbird to be a falsification of time records or tichearad can
result in terminatiorf. Plaintiff denies this was her intent.

IIl. SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate “if the movant shthas there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a matter oflaw.”
considering whether a genuine dispute of material fact exists, the Counidetewhether a

reasonable jury could return a verdict for the nonmoving party in the face of all theaevide

® Presumably, this past history included Plaintiff's previous termination, negative
complaints from customers, and the fact that Plaintiff was given a final writteming. 1d. EXs.
5, 6.

"|d. Ex. 18.
81d. Ex. 4 9 15see alsdocket No. 11 Ex. D, at 13, 26.
° Fed. R. Civ. P. 56(a).



presented® The Court is required to construe all facts and reasonable inferences in the light
most favorable to the nonmoving patty.
lll. DISCUSSION

Plaintiff brings claims under the Americans with Disabilities Act (“ADAG)
discrimination and retaliationThe Court will discuss each claim in turn.
A. DISCRMINATION

Discrimination under the ADA encompasses three types of discriminationratespa
treatment, failure to accommodate, and dispamapact’? Plaintiff brings claims for disparate
treatment and failure to accommodat@/here, as here, an ADA plaintiff seeks to proceed to
trial exclusively on the basis of circumstantial evidence of discrimingtiom Tenth Circuit has]
held that ‘theanalytical framework first articulated iMcDonnell Douglas . . controls our
analysis.™® Under that framework, Plaintiff must first establish a prima facie case of
discrimination®* If a plaintiff establishes a prima facie case of discriminationbtiiden then
shifts to the defendant to articulate a legitimate -disariminatory reason for the adverse

employment actio’> Once the defendant articulates a legitimateaisoriminatory reason for

19See Anderson v. Liberty Loblye., 477 U.S. 242, 249 (19883 jifton v. Craig 924
F.2d 182, 183 (10th Cir. 1991).

1 See Matsushita Elec. Indus. Co. v. Zenith Radio Cdifs U.S. 574, 587 (1986);
Wright v. Sw. Bell Tel. Cp925 F.2d 1288, 1292 (10th Cir. 1991).

12 Davidson v. Am. Online, Inc337 F.3d 1179, 118889 (10th Cir. 2003).

13 Johnson v. Weldt§. Colo, 594 F.3d 1202, 1217 (10th Cir. 2010) (quotiacKenzie
v. City & Cty. of Denver414 F.3d 1266, 1274 (10th Cir. 2005)).

4.
B5d.



its action, the burden shifts back to the plaintiff to prove, by a preponderance of the evidence,
that the defendant’s reasons are pretexfual.

1. Disparate Treatment

To establish a prima facie case of discrimtiomg a plaintiff must show thafl) she is
disabled; 2) she is qualified with or without a reasonable accommodation to petfer
essential functions of her job; af®) heremployer discriminated agairnts¢r because of her
disability.*’

Plaintiff cannot establish a prima facie case for two reasons. Firss, stiedisabled
under the ADA. Second, she has not shown that she was terminated because of her. disability

A person is “disabled” under the ADA if she has “a physical or mental impairient t
substantially limits one or more major life activiti¢d.™To satisfy this definition, alpintiff
must (1) have a recognized impairment, (2) identify one or more appeoprégor life activities,
and (3) show the impairment substantially limits one or more of those activities.”

Plaintiff claims that her back injury limits her ability to I#ft. The parties do na@ppear

to dispute that Plaintiff has a back injury. Furttiéing is a major life activity”* Therefore,

814.
.
842 U.S.C. § 12102(14).

19 Carter v. Pathfinder Energy Servs., In662 F.3d 1134, 1142 (10th Cir. 2011)
(internal quotation marks omitted).

9 In her deposition, Plaintiff pointed to other effects of her back injury, but did not
discuss them in her response to Defendant’s Motiostead, Plaintiff claims “that her evidence
show(s] that her back condition substantially limits her ability tod$pecially repetitively.”
Docket No. 11, at 3. As a result, the Court has only coredadrether her back injury
substantially limits the major life activity of liftingEven considering these other alleged
limitations, they fail for substantialljhé same reasons.



the Court findsthat Plaintiff has met the first two requirements. Thus, Plaintiff must show that
her impairment substantially limitee major life activity of lifting

An impairment substantially limits a major life activity “if it substantially limits the
ability of an individual to perform a major life activity as compared to most peophe igeneral

population.®?

Where an impairment is not substantially limiting on its face, the Tenth Circuit
requires a plaintiffo “produce comparative evidence from which a reasonable inference can be
drawn that such activity is substantially limitéd. Failure to do so requiresmissal.

Plaintiff has failed to present such evidence here. The only evidence &t tihat
relevant timepPlaintiff was prevented from engaging in sustained heavy lifting. It is unclea
exactly what thigestriction entaildut,in emails sent dimg the relevantime, Plaintiff stated
that she did not have the physical ability to sustain all day digging and comstfdctihere is
nothing in the record to suggest that Plaintiff's impairment reduced herilizgmin this area
below those of the average person. Turning to the job description of a busser, whidh Plaint

stated she could not perform, it required the ability to lift twenty-five poundsurRadsy, this

means that Plaintiff claims she cannot lift that amdtin€ourts, including the Tenth Circuit,

2L Seelusk v. Ryder Integrated Logistjcz38 F.3d 1237, 1240 (10th Cir. 200tywe V.
Angelo’s Italian Foods, In¢87 F.3d 1170, 1172 (10th Cir. 1996¢e alsai2 U.S.C. §
12102(2)(A) (providing that lifting is a major life activity).

2229 C.F.R. § 1630.2(j)(1)(ii).
23 Lusk 238 F.3d at 12441.
24 Docket No. 11 Ex. F.

% plaintiff's evidence on this point is unclear because she has testified thatreet cu
job requires her to lift up to forty pounds, which she can do occasiomatigketNo. 11 Ex. A,
at 9:22-25.



have found that a twenfjve pound lifting restriction is not substantially limiting on its f&€e.
Without some sort of comparison of Plaintiff’s limitation to the gengoalulation, Plaintiff
cannot make out a prima facie ca3derdore, this claim fails.

Next, Plaintiff has failed to demonstrate that she was terminated because of heat alleg
disability. “In order to demonstrate ‘discrimination’ a plaintiff generatlyst show that he has
suffered an ‘adverse employment actimtause othe disability.”?’ Here, there is no evidence
that Plaintiff was terminated because of her alleged disability. Insheadyitdence
demonstrates that Plaintiff was terminated because she clocked in at thectneo higher
paid, position of Festival Server. Defendant viewed this as an attempt to obtain moyesnone
falsifying her time card, something prohibited by Defendant’'s employmanuabnd strictly
enforced While Plaintiff disputes Defendant’s characterization of her actionshas@rovided
no evidencehat she was terminated because of her disabilitgeed, the evidence shows that
Defendant accommodated Plaintiff's back injury for a significant period &f hiefore it made
the decision to terminate her.

Even assuming th&tlaintiff could demonstrate a prima facie case, her claihfats.
Defendant hasrticulated a legitimate, nofdiscriminatory reason fdelaintiff's termination. As
stated above, Defendant has presented evidence that it terminated Plaintgelibegbelieved
she had committed time card fraud. Thus, the burden shifts to Plaintiff to demomstexs.

“To establish pretex{Plaintiff] must present ‘evidence of such weaknesses, implausibilities,

8 Velarde v. Associated Regional & Univ. Pathologi§ts F. App’x 627, 630 (10th Cir.
2003);see also Lusk38 F.3d at 124(collecting cases).

2EEOC v. C.R. England, In&44 F.3d 1028, 1038 (10th Cir. 2011) (quotiathews
v. Denver Post263 F.3d 1164, 1167 (10th Cir. 200ginphasis added)



inconsistencies, incoherencies, or contradictinrtbe employer’s proffered legitimate reasons
for its action that a reasonable factfinder could ratiorfaily them unworthy of credence and
hence infer that the employer did not act for the assertedisoriminatory reasomn %®

Here, Plaintiff hagprovided no evidence of pretext. Plaintiff argues that she had no
dishonest motive when she clocked in as a Festival Server. Plaintiff's eipiahat her
actions, however, are not relevant to this evaluation. “In determining whether tfergulof
reason for a decision was pretextual, we examine the facts as theytapghegverson making
the decisiori we do not look to the plaintiff's subjective evaluation of the situatfdn Plaintiff
provides nothing but her own subjective beliefs to argae@efendant’s decision to terminate
her was pretexal. Even if Plaintiff is correct that she did not intend to defraud Defendant, “an
employers exercise of erroneous or even illogical business judgment does not constitute

80 Without more, ths claim fails.

pretext.
Plaintiff also argues tharetext can be shown because Defendant chose to fire her
instead of imposing some other form of progressive discipline. This argument, hogevees
the fact that Plaintiff had already been previously terminated by Defendainshe was the
subject of multiple customer complaints, and that she had previaegliyed a final written

warning. Defendant’s termination letter, while not specifically calling out these otbtamces,

referenced that itdd reviewed Plaintiff's “past history’® Thus, the evidence shows that

28 Proctor v. UPS502 F.3d 1200, 1209 (10th Cir. 2007) (quotirgo v. Blue Cross &
Blue Shield of Kan., Inc452 F.3d 1193, 1203 (10th Cir. 2006)).

29 C.R. England, In¢.644 F.3d at 1044 (quotirggmora v. Elite Logistics, Inc478 F.3d
1160, 1166 (10th Cir. 2007)).

%0 Reynolds v. Sch. Dist. No. 1, Denver, Gd#6. F.3d 1523, 1535 (10th Cir. 1995).
31 Docket No. 10 Ex. 18.



Defendant had engaged in progressive discipline, which ultimately resultedhitiffa
termination. As a resultPlaintiff's termination does ngirovide evidence of pretext.

2. Failure to Accommodate

“In order to establish a prima facie case of failure to accommodate in accordantteewith
ADA, a plaintiff must show that: (1) she is a qualified individual with a disabilifyth@
employer was aware of her disability; and (3 @mployer failed to reasonably accommodate
the disability.”®?

For the same reasons set forth above, the Court concludes that Plaintiff haseatisor
evidence that she has a disabilityder the ADA Therefore, this claim fails.
B. RETALIATION

To establish a prima facie caskretaliation under the ADA, Plaintifhust show that:1(
she engaged in a protected activi{®) a reasonable employee would have found the chalieng
activity materially adversend @) a causal connection existed betweenpiotected activity
and the materially adverse actidhLike Plaintiff's claims for discrimination, Plaintiff's claim
for retaliation is subject to thdcDonnell Douglaburdenshifting framework®*

The Court will assume for the sake of this Motion that Plaintiff can make out a prima
facie case ofetaliation As above, Defendant has articulated legitimate;retadiatory reasons
for Plaintiff's termination. Therefore, the burden shifts to Plditdidemonstrate pretext. She

has failed to do soPlaintiff’'s only argument in support of pretext is the close temporal

32 Allen v. SouthCrest Hospi55F. App’x 827, 830 n.2 (10th Cir. 2011) (quoting
Kotwica v. Rose Packing Co., In637 F.3d 74, 747-48 (7th Cir. 2011)).

3 Jonesv. UPS, Inc.502 F.3d 1176, 1193 (10th Cir. 2007).
34 Anderson v. Coors Brewing Gd.81 F.3d 1171, 1178 (10th Cir. 1999).



proximity to her alleged request for accommodation and her termination. Hovevé&gerith
Circuit has held that “temporal proximigone is insufficient to raise a genuine issue afemal
fact concerning pretext> Because Plaintiff fails to point to any other evidence in support of
pretext, summary judgment is appropriatethis claim
IV. CONCLUSION

It is therefore

ORDERED hat Defendant’s Motion for Summary Judgment (Docket No. 10) is
GRANTED. The Clerk of the Court is directed to enter judgment in favor of Defenant a
against Plaintiff, and close this case forthwith.

DATED this 17th day of May, 2017.

BY THE COURT:

d States District Judge

35 proctor, 502 F.3cht 1213.
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