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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

PLANNED PARENTHOOD ASSOCIATION MEMORANDUM DECISION
OF UTAH, AND ORDER DENYING
PRELIMINARY INJUNCTION
Plaintiff,
VS. Case No. 2:15-cv-693

Judge Clark Waddoups

GARY R. HERBERT, in his official capacity
as Governor of the Saof Utah, and JOSEPH
K. MINER, M.D., in his official capacity as
Executive Director of the Utah Department g
Health,

—h

Defendants.

INTRODUCTION

This matter is before the court on a roatifor preliminary injunction filed by Planned
Parenthood Association of Utah (&#itiff”). Under the directiorof Governor Gary R. Herbert,
the Utah Department of Health notified Pldinthat it was terminating or not renewing four
contracts due to allegations wiisconduct by other Planned Patteood entities. On September
29, 2015, the court entered a temporary restraioidgr (“TRO”) that precluded the defendants

from defunding or denying funding to Plaifitibased on the allegations of misconduct.
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Following the court’s issuance of the TRO, the &&tnounced publically that it would continue

to fund the contracts through December 31, 2015)davdime for this motion to be addressed.

On October 15, 2015, the court held an evidentiearing to determine if a preliminary
injunction should issue. In lightf the State’s plan to continweith the contrats through year-
end, the defendants did not object to the TRO meim@ in place pending the court issuing this
decision. Hearing Tr., at 75-76 (Oct. 15, 2015kt(INo. 27). After due consideration of the
parties’ briefing, oral arguents, and evidence, the court conctuBintiff has failed to meet its
burden for a preliminary injunction. Accordigglthe court denies the motion and vacates the

TRO.

BACKGROUND

Planned Parenthood Federation of America. lIis a national corporation that has
independent local affiliates (“Planned Parenthood”). Plaintiff is one of those affiliates. In July
2015, The Center for Medical Pregs began releasing secretbcorded videos of Planned
Parenthood officials discussing abons and fetal tissue. According to public reports, the
videos portray Planned Parenthaaltering how abortions are peried to obtain more intact
fetal tissue and organs. They also @yrtPlanned Parenthood selling fetal tisSuguch conduct
is illegal under federal law. Planned Parenthasserts the videos have been highly edited to
convey false information and that it has abidedabystate and federal laws. Nevertheless, the

videos have sparked nationwidedigecoverage and protests.

' The videos were not offered into eviderr® the court makes no finding about whether the
public reports are accurate or whether the videmmsirately portray theonduct as alleged. The
parties submitted affidavits in support of thesspective positions and the defendants agreed to
accept the allegations in paragraphs 12 through 28eo€omplaint as true for purposes of this
motion. Mem. in Opp’n, at ix (K. No. 19). The parties did noffer any additionbevidence at

the preliminary hearing.



Unlike other Planned Parenthoorhanizations, Plaintiff has wer “participate[d] in any
programs that allow its patients dmnate fetal tissue after abaation.” Declaration of Karrie
Galloway, 1 13 (Dkt. No. 3-1) émeafter “Galloway Decl.”). Thus, there is not even an
allegation that Plaintiff hasngaged in any wrong doing. Inste&aintiff has had a long-term
relationship with the Utah Department of Hedltie “Department”) as a provider of health care,
STD testing, and education. Throughout thdatienship, Plaintiff ha enjoyed an excellent

reputation with the Department.

Plaintiff's services are available to allho seek them, including the underinsured and
uninsured. It has worked to develop a relatigmshith “groups that are at higher risk for
contracting and spreading diseaaed having unplanned pregnanciesd. I 6. Plaintiff seeks
to provide education and tasgi to such groups to reduce tmember of unplanned pregnancies
and stop the spread of communicable disease® c®htracts at issue in this suit reflect the
unique position that Planned Patteood holds in the community. ©wof the contracts are “for
after-school abstinenceducation programs.” Mem. inpp'n, at x (Dkt. No. 19). Another
contract is for an STD surveillance network thaack[s] the reporting of sexually transmitted
diseases.”ld. The final one is a “letter of understamgl in which Utah agreed to subsidize a
certain number of STD tests [Plaintiff] submittiecthe Utah Public Health Laboratoryld. All
of the contracts are federally funded, where Utah acts as the intermediary to pass the funds

through to Plaintiff.

Under the express terms ofetltontracts, the Departmemtay terminate them at will
upon thirty-days notice. Moreover, the Departniead no obligation to remea contract that is
set to expire. Following the release of the vidé€asvernor Herbert directed the Department to

exercise those options. Cogsently, on September 8, 2015, the Department notified Plaintiff
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that it was terminating the Utah AbstinenEelucation Program and the STD Surveillance
Network contract effective Oaber 8, 2015. It further informeelaintiff it would not renew the
Personal Responsibility Education Program thais set to expire on September 30, 2015.
Finally, it informed Plaintiff the letter ofinderstanding regardin§TD testing would only

continue through December 31, 2015.

The notices of termination had been anttgul since Governor Herbert issued the

following press statement on August 14, 2015:

The allegations against Planned Parentha@ddeeply troubling. Current Utah
state law prohibits the use of statendls to provide abtions by Planned
Parenthood or any other organizatiofhe federal government has provided
grants to Planned Parenthoddstributed through the Utah Department of Health.
These funds are also prohibited from beusgd to perform abortions. In light of
ongoing concerns about the organization, | has&ucted state agencies to cease
acting as an intermediary for passetigh federal funds to Planned Parenthood

Other state and local agencies and nofifgr will continue to provide STD
education and prevention programs.

Press Release (Aug. 14, 2015) (D¥o. 3-1 at p. 28).

In addition to the press release, August 17, 2015, the Salt Lake Tribune reported
the Governor as stating, “[@]now have a video where they’re selling fetus body parts for
money and it's an outrage and the people of Utah are outraged. I'm outraged. So for
coloring outside the lines, Plarthéarenthood forfeits some tieir benefits.” Robert
Gehrke Utah Guv Says Cutting Fund to Planrfearenthood Won't Hurt Pregnancy, STD
services The Salt Lake Tribune (Aug. 17, 2015) (DMo. 3-1 at p. 33). It is further
reported that Governor Herbert said, “[e@jvibough it may not have happened in Utah, it
happened in their organization. . . . letlfiederal government wants to fund Planned

Parenthood, fund them directhWe don’t have to be in the middle of that issudd.



(alteration omitted). Finally, he reportedlyidsd’l’'m just saying we’re not going to be a
party to this behavior. U colored outside the lines. You're going to be held
accountable. Work that situation out andybewe’ll talk again in the future.ld. at 34.
Two days later, Governor Herbertoliped Planned Parenthood protestors who
gathered at the state Capitol.” Daphne Cleoy. Gary Herbert, Rep. Mia Love Join
Planned Parenthood Protest at Capjtbleseret News (Aug. 19, 2015) (Dkt. No. 3-1 at p.
36). At the protest, Deserdews reported the Governor saying, “I'm here today to add

my voice to yours and speak out on the sanctity of lifd.”

Plaintiff asserts Governor Herbert's sfiatents and participation in the anti-
abortion protest show he terminated the @it at issue becaulse opposes abortion and
for no other reason. Because abortion and tite af association are both constitutionally
protected, Plaintiff asserts the Governor violated Plaintiff’'s constitutional rights when he

ordered the contracts to be terminated.

ANALYSIS

STANDARD OF REVIEW

“A preliminary injunction is an extraordamy remedy never awarded as of right.”
Winter v. Natural Res. Def. Council, In&55 U.S. 7, 24 (2008) (citation omitted). The
court “must balance the competing claimsmgfiry and must consider the effect on each
party of the granting or withholdg of the requested relief.Td. (quotations and citation
omitted). To obtain a preliminary injunction, Plaintiff “must establish the following
elements: (1) a substantial likelihood of susces the merits; (2) irreparable injury will

result if the injunction does not issue; (3¢ tthreatened injury tthe movant outweighs



any damage the injunction may cause dpposing party; and (4) issuance of the
injunction would not be advezsto the public interest.”N. Natural Gas Co. v. L.D.
Drilling, Inc., 697 F.3d 1259, 1266 (10th Cir. 2012)u¢tations and citeon omitted).
The Tenth Circuit has stated “where the ¢htatter harm factors weigh in favor of the
movant,” the first factor is “relaxed.Flood v. ClearOne Commc'ns, Iné18 F.3d 1110,

1117 n.1 (10th Cir. 2010) (citation omittetd).
1. EQUAL PROTECTION—CLASS OF ONE

Plaintiff asserts the deafdants violated the Foeenth Amendment’'s Equal
Protection clause because they singled Blaintiff for unfavorabe treatment without

cause. The court addresses thigtlander a “class of one” analysis.
A. Scope of Class-of-One Claims

In Village of Willowbrook v. Olech528 U.S. 562 (2000), the Supreme Court
recognized a class-of-one tlmgounder the Equal Protection Clause. In that case, a
municipality demanded that a property ownergrit a 33-foot easement before providing
water service even though it only demanded5-foot easement from other property
owners. Id. at 563. Although the property owner svaot a member of any protected
class, the Supreme Court concluded themand was irrational and arbitrary and
improperly singled out # property owner.ld. at 565. Thus, it allowed the property

owner’s equal protection claim to proceed.

’ The defendants acknowledge thighe standard in the Tenth Qiit; but they have preserved
an objection on the ground that the relaxed stantambntrary to Sugme Court precedent.
Mem. in Opp’n, at 1 n.4 (Dkt. No. 19) (citinginter, 555 U.S. at 20-22).
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Following Olech courts grappled with how t@ply the class-of-one theory. The
Tenth Circuit stated the class-ofie theory applies when “a public official inflicts a cost
or burden on one person without imposingont those who are similarly situated in
material respects, and does so withoay aonceivable basis other than a wholly
illegitimate motive.” Jicarilla Apache Nation v. Rio Arriba Count#40 F.3d 1202, 1209
(10th Cir. 2006) (citation omitted). It cautioned, however, the theory should not be
applied too broadly or it codltransform federal courts tm “second-guessers of the
reasonableness of broad areasstate and local decisionmaking.ld. (quotations and

citation omitted).

Approximately two years aftedicarilla Apache Nation the Supreme Court
narrowed the theory by concluding it did nopbpin the public employee context even if
the employer singled out the erapke for “good reason, bad reasonno reason at all.”
Engquist v. Or. Dep’t of Agric.553 U.S. 591, 606 (2008) (quotations and citations
omitted). The Court distinguishedlech on the basis that it inlwed “a clear standard
against which departures, evéar a single plaintiff, ould be readilyassessed.”ld. at
602. In contrast, employment decisions “inbiscretionary decisionmaking based on a
vast array of subjectivendividualized assessmentsld. at 603. It iscommon to find
different treatment when the government is actmis role as an eptoyer rather than as
sovereign over “citizens at large.ld. at 599, 605. And it is nathe court’s role to
interfere in such discremary functions unless the action taken by the government

“independently violate[dihe Constitution.”ld. at 606 (citations omitted).

In this case, the defendants contdfragquists holding should be extended to

government contractors and notstjupublic employees. As ifEngquist when the
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defendants sought to terminate tbontracts, it was not acting its role as a sovereign,
nor as a regulator. Instead, it was agtias a decisionmaker, making subjective,
individualized assessments abathether to continue the coatts. Moreover, the terms

of the contracts gave the fdadants full discretion and dadrity to continue them or
terminate them at will. Inhat arena, the defendants have broad discretion in how they

manage their affairs and with whom they choose to contract.

The defendants’ position has support in case Both the First Circuit and the
Eleventh Circuit havextended the holding iBngquistto government contractorsSee
Caesars Mass. Mgmt. Co. v. Crosdy8 F.3d 327, 336 (1st Cir. 201B)puglas Asphalt
Co. v. Qore, InG.541 F.3d 1269, 1274 (11th Cir. 2008 contrast, the Second and
Seventh Circuits have refused to h&ldgquistbars all class-of-onelaims by government
contractors, but even those circuits acknowlefiggquistmay reach to some government
contractors. See Analytical Diagnostic Labs, Inc. v. Kysg®6 F.3d 135, 142 (2d Cir.

2010);Hanes v. Zurick578 F.3d 491, 495-46 (7th Cir. 2009).

In the Tenth Circuit, the issue remains wpecause the Court has not had to reach
it. Nevertheless, it has stateddicta that “it is arguably just a small step frofahgquist
“to the conclusion the [class-of-one] dioee shouldn’t applywhen the government
interacts with independent contractors—irthboircumstances, the government acts in a
more proprietorial and less regulatory capacithECSYS, LL®. Vigil, 666 F.3d 678,

690 (10th Cir. 2012) (citations omitted).

Plaintiff contends theourt should not exteningquistto this case.ln support of

its contention, Plaintiff cites tBlanned Parenthood of Central North Carolina v. Cansler



877 F. Supp. 2d 310, 325-27 (M.D.N.C. 2012) Rtmhned Parenthood Greater Memphis
Region v. Dreyzehne853 F. Supp. 2d 724, 736-38 (M.D. Tenn. 2012). Both cases were
decided afterEngquistand both concluded it was ingmer to terminate funding to
Planned Parenthood based, in part the class-of-one theorNotably, however, neither

case discussdeingquist Therefore, the court does rimtd their reasoning persuasive.

While there may be some situations whéfegquist should not apply to a
government contractor (meanitige court is not adoptinger serule), this is not one of
them. There is no “clear standard” agawkich a departure coulde measured. Thus,
the court concludes the classafe theory is inapplicable in this case unless Plaintiff can

show violation of an independent constitutional right.

Plaintiff argues that thendependent constitutional rigtatolated here is the right
of association. Plaintiff asge the videos portray false information and no investigation
has uncovered any wrongdoing. Thus, by implicg Plaintiff conends its right to
associate with other Planned Parenthood entities must continue because no criminal
conduct has been proven. Termination of tbetiacts, however, deenot interfere with
Plaintiff's right to associate with other PlamhBarenthood entities. It is free to continue
its affiliation with Planned Parenthood anchés no legal right, letlone a constitutional
right, to continue with the contracts. kaover, Plaintiff has provided no case law to
support its position that a contract cannottéeninated when a party associates with
entities allegedly engaged inafial conduct. Accordingly, the court finds no violation of

the right of association.



Plaintiff further contends its right tadaocate for and perform abortions has been
violated. No federal or state funds mayused to perform abortions. Consequently, none
of the contracts at issue pertain to abortions. The court therefore concludes termination of

the contracts does not violate Plaintiff'ghit to advocate for gerform abortions.

Because Plaintiff has not shown an indepabd@lation of a constitutional right,

the court concludes Plaintiff is unlikely prevail on its @ss-of-one claim.

B. Appropriate Comparators

Even if Engquistdoes not apply, it is still unlikglthat Plaintiff would prevail on
its class-of-one theory. To establish a claisene, Plaintiff musttsow (1) it was treated
differently than others who wefsimilarly situated in everynaterial respect;” and (2) the
“difference in treatment” was “wholly unieged to any legitimate state activity.Kan.
Penn Gaming, LLC v. Collin®56 F.3d 1210, 1216 (10th Cir. 2011) (quotations and
citations omitted). This is an @gtive standard of reasonablenekk. The Tenth Circuit
has stated, however, plaintiffs have a “subis&h burden” to prove another is “similarly
situated in all material respectsld. at 1217 (quotations and citation omitted). The Court
strictly reads the “element bause it addresses the mamncern with the class-of-one
theory—that it will create a flood of claima that area of govament action where

discretion is high and viation is common.”ld. at 1218.

Plaintiff asserts others‘similarly situated” should be defined as “other
reproductive health care providers.” Thensi@d, however, requires similarity in every
material respect and Plaintiff's suggestednparators do not adherdrictly to that

element. At issue here is Plaintiff's assicin with entities who have allegedly engaged
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in illegal conduct. While thallegations may prove to be unfounded, they are nevertheless
material at this time. Plaintiff has fadeto show it was treated differently from a
specifically identified comparator, namelyyaher reproductive healitare provider that
associates with an entity allegedly engagedllegal conduct. Accordingly, the court
concludes Plaintiff is unlikely to prevail in showing it was treated differently than others

similarly situated.

[I. UNCONSTITUTIONAL CONDITION

Plaintiff also asserts two uanstitutional condition claimsFirst, Plaintiff asserts
the defendants have penalized it for adwogafor reproductive choice and associating
with others who similarly advocate for pro-chaoidelaintiff contends this violates its First
Amendment rights of speech amdsociation. Second, Plafftasserts that its abortion
services are constitutionally protected becawmgbout such services a woman could not
exercise her right to haven abortion under the Fourteenth Amendment's Due Process
Clause. By terminating the contracts, Riéficontends the defendés have penalized it

for exercising its righto perform abortions.

“Under the modern unconstitutional conditis doctrine, the government may not
deny a benefit to a person on the basis that infringes his constitutionally protected [rights]
even if he has no entitlement to that benefiPlanned Parenthood of Kan. & Mid-Mo. v.
Moser, 747 F.3d 814, 838 (10th Cir. 2014) (quotBd. of Cnty. Comm’rs v. Umbel18
U.S. 668, 674 (1996)) (alterations omitted).eTtdoctrine has been applied when a
condition acts retrospectively indiscretionaryexecutive action,” such as terminating a

government contract, “in retaliation forigr protected speeabr association.”ld. at 839
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(citing Umbehr 518 U.S. at 671) (emphasis in originalStated differently, the doctrine
does not preclude officials frotaking discretionary actions; precludes officials from
taking discretionary actions “in retaliation for the exercise of a constitutional riddht.”
Retaliatory conduct is impermissible becaitsevould allow the government to produce a

result which it could notommand directly.”ld. at 838 (quotations and citation omitted).

These types of “cases necessarily examntime official’'s motive for taking the
action.” Id. at 839 (citation omitted). Plaintiff bears the burden of proving “retaliation
against the protected conductsva substantial or motivagnfactor’ for taking the action
and the [defendants] would nbeave taken the same action in the absence of the protected
conduct.” Id. (quotingUmbehr 518 U.S. at 675) (alteratiammitted). The key phrase is
“retaliation againstthe protected conduttbecause retaliation against non-protected

conduct falls outside the uncorstional conditions doctrine.

Plaintiff contends that Governor Heriis opposition to abortions and Plaintiff's
association with other pro-choice entitiesswhe substantial or motivating force behind
his directive to terminate the contracts. Itrisito the Governor’s pécipation in an anti-
abortion protest mere days aft@s press release, during whibe said he was there to
speak out for the sanctity of life. These &l short of proving, however, that Governor
Herbert's opposition to abortiomas a substantial or motivating factor for terminating the

contracts.

Gary Herbert has been the Governoruthh for the past six years. Although
Plaintiff has been associated with other phoice entities since @vernor Herbert took

office and it started performing abortionsUtah in 2011, the Goveor still allowed the
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Department to enter into and maintain contracts with Plaintiff. It was not until the videos
were released that the Governor acted toiteata the contracts.ntleed, Plaintiff alleges

and the defendants do not dispute that@wowvernor said, “We novhave video where
they’re selling fetus body parts for money atsl an outrage and the people of Utah are
outraged. I'm outraged. So for coloring outsttie lines, [Plaintiff] fofeits some of [its]
benefits.” Complaint, { 14 (Dkt. No. 2)Both the Governor's words and the temporal
proximity between the release of the videwsl his directive to terminate the contracts
support he did not retaliate agsi Plaintiff based upon its right association nor its right

to advocate for and perform abortions. Themefthe court concludes Plaintiff is unlikely

to prevail on its unconistitional condition claims.

V. IRREPARABLE HARM

Plaintiff asserts it will suffer irreparabdlharm unless an injunction issues because
it will be deprived of its corigutional rights. As discised above, however, the court has
concluded that Plaintiff likely will not be &bto show it suffered a constitutional harm.

Any financial harm Plaintiff has suffered fraime contracts’ termirieon can be redressed.

Plaintiff further asserts it will suffer irparable reputational ha if an injunction
does not issue. The defendants have shbawever, that many people have spoken out
in favor of Planned Parenthood following the Governor's pronounceme8te
Declaration of Austin Cox (Dkt. No. 19-2)\hile protestors against Planned Parenthood
have rallied, so too have supporters @rPled Parenthood. The court therefore concludes
that Plaintiff has failed to show it will suffereparable reputational harm. This factor

therefore weighs in favor of the defendants.
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V. INJURY TO PLAINTIFF COMP ARED TO |INJURY TO THE
DEFENDANTS

Plaintiff asserts that thejury it will suffer outweighs any damage the defendants
will suffer if an injunction issues. In reviéng the defendants’ action, it is also important
to note what they did not do. The defendatits not terminate Plaintiff as a Medicaid
provider. This means Plaintiff may still m®mpensated for providing care to Medicaid
recipients. Additionally, the defendants hamet sought to preclude Plaintiff from
receiving funding directly from the federal gonment, as Plaintiff rmdone in the past.
SeeGalloway Decl., § 55 (Dkt. No. 3-1). Fihg the Governor’'s directive does not
preclude Plaintiff from advocating for or perfomgiabortions. Plaintiff's injury is related

only to the loss of four contracts.

In contrast, if the defendants are enjoirfeain terminating the contracts, their
authority to manage their affairs will beurtailed. Moreover, it will deprive the
defendants of their contractual right torménate the contracts at will.  Finally,
governmental entities have an interestuoiding the appearana# corruption. Although
Plaintiff has engaged in narong-doing, it is currently affiliated with other Planned

Parenthood entities that have allegesthgaged in illegal conduct.

Under such circumstances, continuingatiow Plaintiff to provide services under
the auspices of the contracts may reasonably be perceived by the citizenry of Utah as
approbation of the wrongful conducPlaintiff derives benefit from its affiliation with the
national organization. Indeed,aRitiff argues that terminatn of the contracts harms its
ability to raise funding from donors. &h“good will” that inhees in the Planned

Parenthood brand also extends‘bad will” that attaches dcause of the allegations of
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wrongful conduct. The defendants have disoretinder the contracts to consider whether
continuation of them would send a messabat wrongful conducis acceptable.
Requiring the defendants toontinue the contracts willfemove the defendants’
discretionary decisionmaking. There is no mtaneremedy for such injuries. The court

therefore concludes the injuries to the deferslautweigh the injurie® Plaintiff.

VI. IMPACT ON THE PUBLIC INTEREST

The final factor to consider is whether an injunction is in the public interest. After
the Governor issued his directive, individuals at the Bepant sought to dissuade him
from terminating the contracts. They assérthat other providersould not fulfill the
contracts as well as Plaintiff and that tevating its relationshipwith Plaintiff could
jeopardize future funding from the federal government. The Governor reiterated he
intended to redirect the fundirig other qualified providers, bittis not clear he will be
able to do so. Thus, some members & fublic may be harmed if the contracts

terminate.

Balanced against this harm is the righttioé elected Governor of this State to
make decisions about what is time best interest of the Stat These contracts relate to
discretionary programs. The State has actednamtermediary to pass through federal
funds to Plaintiff, and has concluded it no lenglesires to do so. i& contrary to the
public’s interest to remove from the Gomer the very discretion his position entails.
Indeed, these are the typesdwcisions that should be lgft elected officials and not
managed by the courts. The court therefoneckamles it is not in the public interest to

enjoin the defendants from terminating the contracts at issue.
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CONCLUSION

For the reasons stated above, thmurt DENIES Plaintiff's motion for a
preliminary injunction (Dkt. No. 3) and VAKTES the court’s temporary restraining

order (Dkt. No. 12).
DATED this 22 day of December, 2015.

BY THE COURT:

JasWeddowmss
United States District Court
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