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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

MARVIN JAY HUNT and COLBY ELIAS
HUNT,

Plaintiffs,

VS.
MEMORANDUM DECISION AND
IRON COUNTY, a body corporate and politic ORDER

of the State of Utah; Iron County Sheriff
MARK O. GOWER, individually, and in his
official capacity; Deputy DAN RADDATZ Case No2:15-CV-00700
individually and in his official capacity;
Deputy JEFF HUMPHRIES, individually and
in his official capacity; Iron County Attorney Judge Clark Waddoups
SCOTT GARRETT, individually, and in his
official capacity; STATE OF UTAH, by and
through its state prosecutor, Iron County
Attorney, Scott Garrett, and; JOHN/JANE
DOES I through X,

Defendans.

INTRODUCTION
Ranchersn southwesterttahfrustrated bya neighbor’s difficult roaming stallion
finally took matters into their own hands when they corralled and castrated the problenmhors
April, 2013. This action led to criminal charges of Wanton Destruction of Livesigaikst the
plaintiffs in Iron County as well aghe lawsuit pending before this codi@riginally filed in

2015 while their criminal prosecutions were pending in state quamtiffs amended this

1 The factual background is lengthy, well known to the parties, and outlined in the decisien of t
Utah Court of AppealsSee State of Utah v. HU&018 UT App 222 (Utah Ct. App. 2018). It
will not be repeated here.
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§ 1983 action as a matter of right three months later. (ECF No. 3.) Iimii@hcomplaints,
plaintiffs sought for this court to certify an issue of first impression tdJtab Supreme Court,
namely, that a legitimaténding of probable cause for tloceiminal charges against thamhepends
ona determination of the animalbwnershigy abrand inspectothat complies with various
statutory provisions of the Utah Livestock Brand and Amm&ft Act

Defendants moved to dismiss the amended complaint for two reasons. (ECF No. 6.) First,
they alleged that plaintiffs would haedull and fair opportunity to litigate their statutory
ownership arguments in the pending state criminal cases, sudfotirajerabstention applied
and certification of the state issue was not necesSaigond, they alleged that plaintiffs’
complaint otherwise failed to state a claim for relief under Rule 12(b)(&)following day,
defendants also answered the amended complaint. (ECF No. 7.)

Plaintiffs filed additionalmotions that led to the procedural posture now before the court.
First, gaintiffs moved to amend (the court refers to this proposed complaint as “the first
proposed second amended complaint”). (ECF NQ.Sdcond, [aintiffs filed a motion for Rule
11 sanctions against defendants (ECF No. 25) and giaidiffs filed a conditional motion to
stay defendants’ Rule 12(b)(6) motion to dismiss in the event that the court ex¥mismger
abstention. (ECF No. 30.) A hearing was held on these motions. Following the hearaaogirthe
granted the motion to stay this action until the underlying criminal prosecutenescampleted
and all appeals exhausted. The court also deferred ruling on the motion to dismisso(EBLF N
andthe motion to amend the complaint (ECF No. 11), but denied the motion for sanctions. (ECF

No. 25.)



Plaintiffs’ criminal prosecutions and appeals became complete in 2018, whenlthe Uta
Court of Appeals issued itkecisiorf and plaintiffs did not petition for review llge Utan
Supreme Court. Plaintiffs withdrew their first motion to amend the complaint aaddafisecond
motion to amend the complaint (ECF No. 47). This proposed amended complaint was
subsequently revised twice, (ECF No. 50 and ECF No. 57-1), and the court refers to thal propos
at ECF No. 57-1 as the “second proposed Second Amended Complaint.”

Plaintiffs also filed a motion to lift the stdlyat had been in place while the underlying
criminal matters and appeals were pending. Defendants did not object and the motion is
GRANTED. (ECF No. 46). The court does not believe that additional oral argument would be
helpful in reaching its decision on the remaining motions. Accordingly, consigitbnt
DUCIVR7-1(f), the motions will be determined by the court on the basis of the previous
arguments and the written memoranda of the parties.

MOTION TO AMEND

Defendants argue that the court should decide deéerredmotion to dismiss prior to
considering the rather moving target of plaintiffs’ motion to amend the complailoigiimg the
various iterations of those proposed amended complaints. On one hand, it would be a more
efficient use of the court’s resourcesctimsider the latest iteration of plaintiffs’ second proposed
Second Amended Complaint (ECF No. 57-1), because the resolution of the underlying crimina
cases and appeal prompted plaintiffs to eliminate all referemeaslier complaint$o the

statutoryarguments about how to determine ownership of horses as velehsninatetwo

2 State of Utah v. Hunk018 UT App 222 (Utah Ct. App. 2018).
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other claims outright.On the other hand, plaintiffs’ second proposed Second Amended
Complaint problematically contains the statement that it does not stand alonehén’teat
allege[s] and incorporate[s] by this reference any and all previous alegaet forth in
previous pleadings, if applicable, including all previous factual allegations leaitéghtions
regarding the legal bases and applicable law regardingiR{a)hclaims.” (Second proposed
Sec. Am. Compl. 1 12, ECF No. 57-1.)

Ultimately, the courtid examinethe factual allegations in all versions of the complaint
in deciding defendants’ motion to dism{gxcluding the two eliminated causes of action)
Becaise no version of the existing or proposed complaints survives defendants’ motion to
dismiss see infrathe court DENIES plaintiffs’ motion to amend the complaint. (ECF No. 47.)

MOTION TO DISMISS

Dismissal under Rule 12(b)(6) “is appropriate only if the complaint, viewed ingtie li
most favorable to plaintiff, lacks enough facts to state a claim to relief thatighgéaon its
face.”United States ex rel. Conner v. Salina Regional Health Center, 948 F.3d 1211, 1217
(10th Cir. 2018). A claim is plausible on its face “when the plaintiff pleads factuarddhiat
allows the court to draw the reasonable inference that the defendant is liabkerfastonduct
alleged.”Ashcroft v. Igbgl556 U.S. 662, 67&iting Bell Atlantic Corp. v. Twombl¥$50 U.S.
544, 556 (2007)):Mere ‘labels and conclusions’ and ‘a formulaic recitation of the elements of a
cause of action’ will not suffice Khalik v. United AirLines 671 F.3d 1188, 1191 (10thrCi

2012) €iting Twombly, 550 U.S. at 555). Thus, factually unsupported conclusory allegations do

3 Compared to the First Amended Complaint (ECF No. 3), plaintiffs’ second proposed Second
Amended Complaint eliminates a First Amendment free exercise of religion cldiencaim

for Deliberate Indifference. (ECF No. 87 The second proposed Second Amended Complaint
adds no new causes of action.



not state a claim for relieErickson v. Pawnee County Bd. of Cou@tym’rs 263 F.3d 1151
(10th Cir. 2001). Additionally, the complaint muetake clear exactlywhois alleged to have
donewhatto whom to provide each individual with fair notice as to the basis of the claims
against him or her.Robbins v. Oklahom#&19 F.3d 1242 (10th Cir. 2008).

“[1ln general, a motin to dismiss should be converted to a summary judgment motion if
a party submits, and the district court considers, materials outside the péedeiager v.
LaFaver, 180 F.3d 1185, 1188 (10th Cir. 1998re, both parties submitted materials outside o
the pleadings. The court need not convert a motion to dismiss to a motion for summary
judgment, however, to consider facts subject to judicial notice, such as cowahtilescords
and facts which are a matter of public rec@dynberg v. Koch Gatewaipeline Co, 390 F.3d
1276, 1279 n.1 (10th Cir. 2004he court takes judicial notice only of the underlying state case
pleadings, dockets, and decisions and thus does not convert this motion to dismiss to § summar
judgment motion

1. First Amendment Raliation Claim

A claim for retaliation under the First Amendmeaquires plaintif§ to plead that they
engaged in conduct protected under the First Amendment, that adverse action wagdadstn
themthat would deter a person of ordinary firmness from continuing to engage in that speech or
conduct, and that the adverse action taken aghiestwas “substantially motivated as a
response to the plaintiff] exercise of constitutionally protected condusiién v. City of
Loveland, Colq 661 F.3d 498, 508 (10th Cir. 201$ge also Van Deelen v. Johnsé87 F.3d

1151, 1155-56 (10th Cir. 2015).



Both plaintiffs’ first amended and proposed second amended complaints allege that
plaintiffs repeatedly petitioneldon County government officials for redress of grievances
related to estray or feral horses as well as relatdtetborses of their neighbdvir. Allen
Bailey, and Bailey’s alleged vandalism, theft, and thrdgintiffs’ speech and/or expressions
of this type is protected under the First Amendm¥ah Deelen497 F.3d at 1156. The
complaints go on, however, to allege that eventually, on or about April 27, 2013, plaintiffs
knowingly took matters into their own hands and castrated some of the feral, estes/asor
well asMr. Bailey’s problematiginto stallion. (First Am. Compl. § 52, ECF No. 2; second
proposed Sec. Am. Compl. T 20, ECF No. 57Atter this incident, both complaints allege that
Iron County government officials began to engage in a hosivairse actions against plaintiffs
including arresting, searching, seizing, detaining, and prosecuting them mboMIestruction
of Livestock, warning them that they could be charged with withess tamperfgtonction of
justice if they attempted to contact or engage in settlement discussions ortizegowéh Allen
Bailey—who was a witness and a victim in the criminal prosecutions—and in dothgtso
defendants injurethem byviolating their First, Fourth, Fifth, and Fourteenth Amendment
constitutional rights(First Am. Compl. 11 125-128, ECF No. 2; second prop8gsed Am.
Compl. 11 60-62, ECF No. 57}1.

Plaintiffs’ First Amendment retaliatiocause of action must fail because, on the face of
the complaints, the specific adverse actiabsut which plaintiffs complaiaroseonly after
April 27, 2013 from plaintiffsconstitutionallyunprotected conduct, namely, from plaintiffs
knowingly castrating horses that did not belong to them. Under Utah law, this wasatrim

activity and nospeech or expressive activity protechytthe First Amendmenturthermore,



the required nexus between the adverse actions defendants allegedly took and “iffes plaint
exercise of constitutionally protected condu&iién, 661 F.3d at 508, is missinglaintiffs have

not adequately pled that the injuries they suffa®d result of defendants’ adverse actions were
substantially motivated iresponse tplaintiffs’ protected, rather than unprotected, speech or
activities.As a resultthe plaintiffs’ First Amendment retaliatioracise of action fails to state a
claim upon which relief can be granted andst bedismissed'

2. Warrantless search, seizure, arrest, detention of persons and property under the
Fourth and Fourteenth Amendments

Plaintiffs allege violations of the Fourth and Fourteenth Amendments based on
allegations that defendants lacked probable cause to search, seize, atetain griaintiffsor
their property. As previously notedamtiffs’ second proposed Second Amended Complaint
abandons the “Brand Certification ofvestock” requirement as an obstacle to probable cause,
which was thoroughly litigated in state court where plaintéfgumentsdid not prevail. Instead,
plaintiffs now argue that probable cause did not exist because law enforcencens offied on
Allen Bailey's statements of the value of the horses castrated by plaatfstify awarrantless
felonyarrestrather than charging them with a misdemeaifibis argument is based on
allegations in all versions @laintiffs’ complaints. (Compl. { 74, ECF No. 2; First Am. Compl.
74, ECF No. 3; first proposed Sec. Am. Compl. § 74, ECF No. 11-1; and second pi9eosed
Am. Compl. 11 23, 40, 73; ECF No. 57-1.)

Defendants argue that these claims are precluded because the Utah swatecduity

reviewed and ruled in their favor on plaintiffs’ probable cause arguments, andementythere

4 Plaintiffs’ First Amendment retaliation cause of action is claim two in both the First @daden
Complaint and the second proposed Second Amended Complaint.
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was probable cause under the Fourth AmendnRaintiffs argue that the state court used an
improper probable cause standard and thus their probable cause arguments are nal.preclude
a. Probable Cause Standard

The court first considers whether the Utah courts evaluated probable causénender t
proper standard. Calling Utah’s bindover probable cause standard “meageriffplatetState
v. Clark 20 P.3d 300, 2001 UT 90 (200$)ate v. Ramire289 P.3d 444, 2012 UT 59 (2012),
andState v. Jones365 P.3d 1212, 2016 UT 4 (2016) in support of their argurhahtitah
evaluates probable cause under a standard less rigorous than the standadfoe gowueth
Amendment purposes.

In Clark, the Utah Supreme Court reversed a district court order quashing a magistrate
order binding the defendants over for trial. The Court described the probable cadaedstiae
prosecution must meet at a preliminary hearing as “sufficient evidencebdigsthat the crime
charged has been committed and that the defendant has committed it.” 2001 UT { 10. The Court
acknowledged that it had previously described this standard using various approatindiag
“more than is required to establish probable cause for arigesaf I 11, less than that required
to “establish a prima facie case against defendant” and alsdhiessvould prove the defendant
guilty beyond a reasonable douki?’, and “lower, even, than a preponderance of the evidence
standard applicable to civil casekd’ At the time of this 2001 case, the Court summarized its
prior precedent as placing “the level of proof necessary to support a preliréazaiyg
bindover somewhere between the reasonable belief necessary to support aandriast

preponderance of trevidence standard applicable in the civil contebxt.”



Contrary to plaintiffs’ argument, this case does not demonstrate that Utah’slproba
cause standard to bind a defendant over for trial is less than Fourth Amendmengprabsél
The standard stedl inClark is at least as high as the standard required by the Fourth
AmendmentNor do theRamirezandJonescasesstate a lesser probable cause standard
notwithstanding plaintiffs’ selective quotations about the “lowness” of the bindtaretagd.
(Pls’ Reply Mem. 4, ECF No. 57.) As did the Utah Supreme Coutiank, in Jonesthe Court
emphasized that magistrate judges at a bindover hearing are not authorgecbfidyuess the
prosecution’s evidence by weighing it against the totality of the se@m search of the most
reasonable inference to be drawn therefraiories 2016 UT at § 21CompareClark, 2001 UT
at 1 14 (clarifying that while the preponderance of the evidence standard reaiges o
evidence, it is improper to weigh the evidefaethe preliminary hearing stage of a criminal
proceeding.”with Ramirez 2012 UT at § 17 (“It is not the court’s role in a preliminary hearing
to hold the prosecution to the presentation of a comprehensive or ‘best’ case hgainstised,
[or to] weigh[] competing inferences and engag]e] in factfinding.”)

Rather, all three cases relied on by plaintiffs emphasize the reasonablbtysiandard
plaintiffs agree is the correct Fourth Amendmembable cause standagkelones 2016 UT at
1 42 (“The operative standard, again, is simply whether a reasonable officer, vieeing
evidence in the light most favorable to the prosecution, could possibly conclude that each
element of the offense in question was committed by defendd®aif)jrez 2012 UTat T 9
(“All that is required is reasonably believable evideres opposed to speculatiorsufficient

to sustain each element of the crime(s) in questio@lgrk, 2001 UT at T 15 (“We hold that to



prevail at a preliminary hearing, the prosecution mulgstiduce believable evidence of all the
elements of the crime charged.”

These statements echo statements made by the United States Supreme Coult in Four
Amendmenprobable causeases cited to us by plaingfas examples of the proper standard
Forexample, irBeck v. Ohipconstitutionally valid probable cause is found when “at that
moment the facts and circumstances within [the officers’] knowledge and of \kieizihad
reasonably trustworthy information were sufficient to warrant a prudemimizelieving that the
petitioner had committed or was committing an offeitsg79 U.S. 89, 91 (1964)enth Circuit
precedent cited by plaintiffs state the probable cause standard similarbpal®e cause exists
if facts and circumstances within taaesting officer’'s knowledge and of which he or she has
reasonably trustworthy information are sufficient to lead a prudent persoleteltbat the
arrestee has committed or is committing an offeh€&isen v. Layton Hills MaJl312 F.3d 1304,
1312 (10th Cir. 2002)juoting Jones v. City & County of Deny8b4 F.2d 1206, 1210 (10th
Cir. 1988).Relevant hereQlsenemphasized that while a court may evaluate probable cause
based on such factors as whether “the officer reasonably interviewed witreestigsavailable
at the scene, whether he investigated basic evidence or whether he inquiredef lzack been
committed at all,’'id., “none of these factors is dispositive or indeed necessary to the inquiry.”

Id. Instead, “[tlhe primary concern is whether a reasonable officer would hasedakthat

5The court does not utiliZEennessee v. Gardnet71 U.S. 1 (1985), as suggested by plaintiff,
because that was a case involving officer use of deadly force, which is noedtéss.
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probable cause existed to arrest the defendant based on the ‘information posstssed by
[arresting] office[r].” Id. (quoting Anderson v. CreightpA83 U.S. 635, 643 (1989).

Based on all of the foregoing, the court concludes that Utah’s probable cause standard f
a preliminary “bindover” hearing is at least equivalent to the probable camskast under the
Fourth Amendment. Minor differences in word choice notwithstanding, the casesdlset f
essentially the same requirements. Having thus concluded, the court cannotr @asitiis’
arguments that the state court improperly applied the statadrdm until itconsiders whether
issue preclusion prevents plaintiffs from claiming insighcy of constitutionally valid probable
cause when the state court has already reviewed and ruled that probable cause existed

b. Review of Probable Cause Determination is Barred by Issue Preclusion

Issue preclusion prevents a party from relitigating any “issue oncesuffased an
adverse determination on the issue, even if the issue arises when the partying purs
defending against a different clainiPark Lake Resources Ltd. Liability v. U.S. Dep't of
Agriculture, 378 F.3d 1132, 1136 (10th Cir. 2004). The court begins by exantiverfgst of
four elements of issue preclusion, namely, whether “the issue previously decilientisai
with the one presented in the action in questitmh.In this action, plaintiffs ask the court to
decide that defendants lacked probable cause to search, seize, arrest, or ddiésgidior
their property. At plaintiffs’ November 13, 2013 preliminary hearmgtate courin their
criminal casesafte hearing from witnesses including Allen Bailey, a Utah magistrate judge

bound plaintiffs over for trial after finding probable cause to believetledielony crimeof

6 See als&erns v. Bader663 F.3d 1173 (10th Cir. 2011) (“[T]he relevant question is whether a
‘substantial probabty’ existed that the suspect committed the crime, requiring something ‘more
than a bare suspicion.”) (quotifigaylor v. Meacham82 F.3d 1556, 1562 (10th Cir. 1996) and
United States v. Ludwj®41 F.3d 1243, 125, (10th Cir. 2011)).
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Wanton Destruction of Livestock had been committed on April 27, 2@E&@Qompl. T 108,

ECF No. 2; First Am. Compl. { 108, ECF No. 3; and first proposed Sec. Am. Compl. 1 111, ECF
No. 11-1.) This determination was reviewadda hearing by a Utah statistrict judge on January

27, 2015, where again, the court found probable cause to believe the offense had been committed
and denied the motion to quas8e€Compl. T 111, ECF No. 2; First Am. Compl. {1 111, ECF

No. 3; and first proposed Sec. Am. Compl. 1 114, ECF Nd..)1As plaintiffs repeatedly allege

in their complaint, the state coudsat least twice decided the issue of probable candenot

in their favor. This element of issue preclusion is met.

Second, the court examines whether “the prior action has been finally adjddinates
merits.” Park Lake Resource878 F.3d at 1136. Th#aintiffs’ Utah state convictions were
challenged on direct appeal, on the grounds of both ownership and valueadttatedorses,
and the Utah Court of Appeals upheld the convictions by decision dated November 29, 2018.
The time for further dect appeal has expired. This element of issue preclusion is met.

The third elemenof issue preclusion is whether “the party against whom the dodrine
invoked was a party, or in privity with a party, to the prior adjudicatilth.Defendants invoke
the doctrine of issue preclusion against plaintiffs Madégpand Colby Hunt. MarvidayHunt
was a party in the appeal of his state conviction. Colby Hunt was in privity witirMdunt, as
demonstrated by his conditional guilty plea in his state case that wassixpmexlitioned on

the outcome of Marvin Hunt's app€arhis element of issue preclusion is met.

"The court takesudicial notice of Colby Hunt's Statement of the Defendant in Support of Guilty
Plea and Certificate of Counsel, and Order, Dkt. No. 189, Utah State case no. 131500548FS. It
may do so without converting defendants’ motion to dismiss to a summary judgment motion
because the plea is a matter of public record in the underlying state court prg.deacay.
Swerdlow 519 F.3d 1067, 1072 (10th Cir. 2008).
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Finally, the court examines whether “the party against whom the doctrires{ef i
preclusion] is raised had a full and fair opportunity to litigate the issue initreaption.” Park
Lake Resource878 F.3d at 1136. As noted previously, plaintiffs’ complaints repeatedly
acknowledge having challenged probable cause in the underlying state caseplaivhitts’
second proposed Second Amended Complaint abandons the “Brand Certificativestddk”
ownership requirement as an obstacle to probable cause, and instead focuses on the alleged|
improper reliance by law enforcement officers on Allen Bailey’s statemétiis @alie of the
horses castrated by plaintiffs to justify a felomgrrantlessarrest, the record unquestionably
reveals that plaintiffs had every opportunity to assert value as the basi®andgyfor its
probable cause arguments to the magistrate judge, district court judge, andregppeal.
Plaintiffs argue that “there was little overlap between the substantive fagts,iskaims and
merits of the underlying criminal cases, and constitutional claims inabés which focuses on
how Plaintiffs werereated by Defendants in terms of applicable constitutional standards and
requirements.” (Mot. to Amend § 5; ECF No. 4RF13intiffs are incorrect as to all claims that
depend on probable cause for their support. Plaintiffs had notice and opportunity to be heard on
the issue of probable cause throughout their state court proceedings. The staidectled that
issue and the Hunts lost.

All of the elements of issue preclusion are met. Accordingly, this court conchated
of plaintiffs’ proposed aases of action challenging probable cause are precliidethottom
line is that defendants had testimony supporting sufficient value in the damagedtbafsarge
a felony offense. The state courts reviewed and rejected plaictiiienges that the evidence

was not sufficient. It igrelevant to the analisthat a jury ultimately accepted that the evidence

13



did not sustain that value. The evidence has been repeatedly found sufficient to suppoe probabl
causeThe majority of plaintiffs’ claims are Fourth and/or Fourteenth Amendmem<laased

on the allegation of insufficient probable cause. The court is precluded from covgsatey of

them, and thegreappropriately dismisset.

3. Excessive Ball

Plaintiffs allege violationsf the prohibition against excessive bail in the Eighth
Amendment of the U.S. Constitution. (Compl. { 153, ECF No. 2; First Am. Compl. { 153, ECF
No. 3; first proposed Sec. Am. Compl. 1Y 165-69, ECF No. 11-1; second proposed Sec. Am.
Compl. 11 83—-88, ECF No. g7} Plaintiffs’second proposed Second Amendedn@laint also
alleges a violation of Article I, Section 9 of the Utah State Constitution prolglakoessive bail
and treatment of arrested persons with unnecessary’ (i§econd proposed Sec. Am. Compl.

84, ECF No. 57-1.) Bail was originally set at $10,000, and then reduced by the magistrate
$5,000 for each plaintiff.

“Bail is excessive when set at an amount higher than necessary to insure the appearance
of the accused at trialMeechaicum v. éuntain 696 F.2d 790, 791 (1983). Utah’s bail statute
vests discretion in the magistrate or court setting the amount of bail. UtarAGodg 77-20-

1(3). Other than a conclusory allegation that the amount was “excessivetifigliave not
alleged anyacts that could demonstrate that the magistrate abused his discretion in setting the

amount of bail. Nor have plaintiffs alleged that defendargshe parties wheet their bail or

8 The dismissed causes of action in the First Amended Complaint are countsotimesxf eight

and the portion of nine that relies on insufficient probable cause as a grouncefofl helisame
causes of action in the second proposed Second Amended Complaint include counts four, five,
six, eight, and the portion of nine that relies on insufficient probzhiee as a ground for relief
°The Utah Supreme Court has previously concluded that the unnecessary rigor clause of the
Utah Constitution is not applicable to bail issugsite v. M.L.C.933 P.2d 380 (Utah 1997).
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negatively affected its amount, because thiéege that thenagistrateeduced bail
notwithstanding Attornei¥icUne’s objections. Attorney McUne is not named as a defendant;
rather, plaintiffs seek to hold Attorney Garrett responsible for McUne’stine ineffective as
they ultimately weré® (Compl. 11 85, 152-54, ECF No. 2; First Am. Compl. {{ 85, 153-57,
ECF No. 3; first proposed Sec. Am. Compl. {1 88, 165-69, ECF No. 11-1; and second proposed
Sec. Am. Compl. 11 25, 83—-88, ECF No.LbYPlaintiffs’ failure to allege sufficient nen
conclusory facts to establishclaim that bail was set at an excessive amancitdingby a
defendant against whom this claim can be properly be ngafig¢al. The plaintiffsexcessive
bail cause of action is thus dismissédThe paragraphs of plaintiffs’ excessive bail cause of
action that address the problems that occurred when Colby Hunt attempted to post the $5,000
bail set for him are addressed under the due process cause of action.

4. Due Process

The court previously concluded that plaintiffs are precluded from raisimgschibout a
lack of constitutionally sufficient probable cause because that issue waarfdlfairly litigated
in state court. Those portions of plaintift(simplaintsalleging violations of their substantive and
procedural due process rights on the ground of insufficient probable catisesanecessarily
dismissedSee supra, frB. The court addresses here, nonetheless, plaintiffs’ allegations about
Colby Hunt's attempts to post bail, because wthiteallegation waperhaps inartfully pleds an

excessive bail claigrthis is thecause of actiorotwhich these allegations apply.

1©The complaints are alstevoid of any allegation that conneglisorney McUne to Attorney
Garrett norof any allegation that asserts Attorr@girrettsupervised Attorney McUne.

11 This cause of action is count seven in both the First Amended Complaint and in the second
proposed Second Amended Complaint.
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Plaintiffs allegethatbecause Colby Hunt was required to post bail of $10,000 instead of
$5,000 as set by the magistrate that defendant Gower vibiigtednstitutional rightlaintiffs
set forth hese factual allegatiomsimarily in their Excessive Bail cause of actiatthoughthey
more properly constitute an allegation of the deprivation of Colby Hprnitected liberty
interestunder the Fourteenth Amendmesiee Meechaicun®96 F.2d at 791-72 (“[T]he right of
an accused to freedom pending trial is inherent in the concept efty libterest protected by
the due process clause of the Fourteenth Amendment.”)

In various iterations of the complaint, plaintiffs allege that notwithstanding thistnaedeg
judge having reduced bail to $5,000 at his initial appearance, the following individdads a
entities refused to accept less than $10,000 bail before releasing Colby Hunti§toly: Iron
County Sheriff’'s OfficgICSO), “Defendants,” ICSO personnel, and Sheriff Gower (only in his
supervisory capagi).*? (Compl. 11 86, 126, 151-55, ECF NoFst Am. Compl. 11 86, 128,
153-57, ECF No. 3; first proposed Sec. Am. Compl. 11 89, 165-69, ECF No. 11-1; and second
proposed Sec. Am. Compl. 11 26, 83-88, ECF No. 57-1.)

As presently pleg-particularly because plaintiffs’ second proposed Second Amended
Complaint realleges and incorporates by reference “any and all previous allegationgrset for
previous pleadings, if applicable, including all previous factual allegatiod all allegations

regarding the legal bases and applicable law regarding Plaintiti{s)is;” (second proposed

2The court assumes that allegations against AttoGaeyettdo not apply to plaintiffs’ factual
allegations about posting bail. Because plaintiffs’ allegations about posting baimaee in
their Excessive Bail cause of action, rather than in te& Process cause of actitowever,
this is unclear in the complaints. Attorn@grrettis not alleged to have any control or pgl
making authority over the jail or the countgsrrectional officersand thus is not considered
here.
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Sec. Am. Compl. 1 12), this allegation lacks sufficient specificity as to themneible party and
thus fails toprovide fair notice of tis claim

Even assuming plaintiffs’ second proposed Second Amended Complaint is the final word
on their allegations, Sheriff Gowernamed only in hisupervisory capagit There is no
allegation that Sheriff Gower personally refused to accept the $5,000 bond, nor thaultethst
any Sheriff’'s department or jail personnel to refuse to accept the $5,000Hootmer,“[a]
plaintiff may succeed on a 8§ 1983 supervisiaipility claim by showinghat the defendant
‘promulgated, created, implemented, or possessed responsibility for the continu¢éidropéi
policy that . . . caused the complained of constitutional harm’ and ‘acted with the statwl of
required to establish the alleged constitutional deprivatidioya v. Garcia895 F.3d 1229
(10th Cir. 2018) quotingDodds v. Richardsqr614 F.3d 1185, 1199 (10th Cir. 2010)hile
plaintiffs have vigorously alleged throughout the complaints that Sheriff Gowedhbaatate of
mind to commit a constitutional violation, there are no non-coatjuallegations that he
“promulgated, created, implemented, or possessed responsibility for the continutho@éra
policy” of accepting lesthan courterdered bailContraDodds 614 F.3d 1185. Thus, there is no
factual basis to support liabilitygainst Sheriff Gower.

The court further concludes that plaintiffs should not be allowed to amend the complaint
to state a cause of action on this cldimder the Federal Rules of Civil Procedure, “A party
may amend its pleadings once as a matter of cdu¥ed. R. Civ. P. 15(a). Plaintiffs have done
that. The subsequent proposed pleadings fail to cure the deficiencies and ameppesastta
be futile. “Refusing leave to amend is generally only justified upon a showing of dathye

undue prejudice to the opposing party, bad faith or dilatory motive, failure to cure rigésie
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by amendments previously allowed, or futility of amendmdrriahk v. U.S. West, Inc3 F.3d
1357, 1365 (10th Cir. 1993n total, the plaintiffs have already filed at leastversians of their
complaint and/or proposed complairaed none of them allege a factual basis for this claim
against Sheriff Gower

In addition,defendants specificallgentifiedthe deficiencies in thiactual assertions
supporting this claim and moveddsmissit. In response,lpintiffs filed two motions for leave
to amend that are silent about additional facts that would support liability on this idksitmer
motionevensuggests that plaintifisave additionalacts that could be allegefficientto
support Sheriff Gower’s liability on this claim. Plaintiffs’ reply memorandpectically
addresses theroposed amended supervisory liability claims and arthatgheydo not just
claimthatother defendants were merely acting with Sheriff Gowda'®ivledge and
acquiescence,” but that Sheriff Gower was “intentionally directing the Di@ndants’ actions
as part of a deliberate effort to retaliate against Plaintiffs.” (Pls.” Rephgdv&10, ECF No.
57.) The problem with this argument is thatipiiéfs have never allegednything but conclusory
statementsegarding Sheriff Gower’s intentional direction, actions, or policies, andrdgrta
none regarding the bail posting issue. Thus, this claim is dismissed and leavaddsadenied.

5. Seletive Enforcement (Discrimination, Equal Protection)

Plaintiffs allege under the Fourteenth Amendment, that state officials singled them out
for discriminatory and unequal treatment by selectively enforcing lavissaglaem while
similarly situated individuals-including Allen Bailey—were not prosecuteé claim for
selecive enforcement requires plaintiffs to first allege specific facts, pesgul to conclusory

statementsto show that “others similarly situated generally have not been proceediest &ma
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the type of conduct forming the basis of the charge” against the&8nyv. Salazar720 F.2d
1482, 1487 (10th Cir. 1983). Second, plaintiffs must allege that “the selection has been invidious
or in bad faith and based on intentional, purposeful discrimination stemming frommisgibie
considerations such as raceigiein, or the desire to prevent the exercise of other
constitutionally secured rightsY'ork v. Secretary of Treasuyry74 F.2d 417, 422 (10th Cir.
1985).

Plaintiffs’ various complaints fail to adequately allege the first element déetise
enforcemat claim. They have not alleged the existence of any similarly situated inds/idha
engaged in the type of conduct for which plaintiffs were charged, specificidipganimals
belonging to others leading to a charge of Wanton Destruction of Livestock. At heyshatve
merely made wholly conclusory allegations that there are others simitadsesl, including
Allen Bailey. With respect to Bailey’s conduct, however, they allege Yagad in trespassing,
vandalizing, stealing water and personal property, and telephone threatArtEiGompl.
Mm21-22, 165, ECF No. 3; first proposed Sec. Am. Compl. 1§ 125-26, 177, ECF No. 11-1; and
second proposed Sec. Am. Compl. 1 18-19, 30, 65-66, ECF No. 57-1.) This is not the same or
similar conducts plainiffs’ conduct

There is no allegation in any of the complaints that identify any individuals whgeshga

in the same conduct as plaintiffs but were not prosecutieidh is fatal to their clairbecause it
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does not meet the first element of the cause of aétidhus, paintiffs have failed to adequately
allege a selective enforcement claim and this claim is dismiésed.

6. Just Compensation

Plaintiffs allege that one of their horses was damageeinwt panicked and ran into a
squeeze chute and was injured during a nighttime search of horses in thelrycbeauty
Humphries on November 6, 2013. Plaintiffs also allege that Deputy Humphries also told the
they could not sell a brown gelding in theorral pending DNA testingrhey further allege that
Deputy Humphries informed them on this date that he was investigating a cléitkemyBailey
of the theft of a pinto and/or brown gelding hotsérirst Am. Compl 1 87, 89-94, 129, 158,
ECF No. 3; first proposed Sec. Am. Compl. §1 90, 92-94, 180, ECF No. 11-1; and second
proposed Sec. Am. Compl. 11 27, 89, 95, ECF No. pTHEse actions, plaintiffs allege, amount
to property damage and deprival of their property without due process or just congmensati

The takings clause of the Fifth Amendment, which applies to the states through the
Fourteenth Amendment, provides as follows: “[N]or shall private property be takpollic
use, without just compensation.” U.S. Const. amend. V. None of plaintiffs’ complaintsthatert
defendantslamaged otook their property for “public use.Additionally, paintiffs failed to

respond to this argument in defendants’ motion to dismiss and did not allege otherwise in the

13 Even if the court were to consider the separate conduct of Allen Bailey, it e&elguticial
notice that Iron County officials subsequently chargi@ad with six counts of criminal trespass
and one count of threat of violence.

14 Plaintiffs’ selective erdrcement claim is counén in the First Amended Complaint and count
three of the second proposed Second Amended Complaint.

5The court notes that these incidents took place prior to plaintiffs’ Prelimiieaging on
November 13, 2013.
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subsequently proposed complairBsised on this, the court dismisses plaintiffs’ takings claim for
failure to state a claim on which relief can be granfed.

7. Municipal Liability

Plaintiffs allege that Iron County is responsible for violating their gtutginal rights
under a theory of municipal liability. “Municipalities can be liable under 42 U.$1983 only
for their own unlawful acts.Pyle v. Woods874 F.3d 1257, 1266 (10th Cir. 2017 state a
cause of action under this theorjaiptiffs must alege “the existence of a municipal policy or
custom which directly caused the alleged injuig.”A policy or custom includes a formal
regulation or policy statement, an informal custom that amounts to a widesprdagkprac
decisions of municipal emploge with final policymaking authority, ratification by final
policymakers of the decisions of subordinates to whom authority was delegated, and the
deliberately indifferent failure to adequately train or supervise empldyliee#\ custom, even if
not formally approved by the relevant decision maker(s), must have “such wateppaetice as
to have the force of law,” and result in actions that are “continuing, persistent arspneat”
Carney v. City and County of Deny&B84 F.3d 1269, 1274 (10th Cir. 2008). Showing such a
custom requires allegations of similar mistreatment of similarly situated individuals Wiéhin
municipality.ld. Plaintiffs must also allege how such policies or customs were causally linked to
a particula violation of their rightsMonell v. Dept. of Soc. Seryd36 U.S. 659 (1978).

Plaintiffs’ various complaints are entirely void of allegations of either formal or irdbrm
policies or customs of Iron County officidesading to constitutional violationfnstead, the

complaintsmerely contain conclusory statements that defendants “engaged in policies,

16 Plaintiffs’ just compensation claim is count eleven in the First Amended Complaint and count
ten in the second proposed Second Amended Complaint.
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procedures, customs, practices, training, and supervision” that resulted in violdtieir of
constitutional rights. Plaintiffalsofail to allege similarly situated individuals being similarly
mistreated to demonstrate the existence of an informal policy or ctstdpiate constitutional
rights. They fail to allege specific facts demonstrating a causdbditieen Iron County policies
or customs of viating constitutional rightgo a particular violation gblaintiffs’ rights. Instead,
they merely statéthe elements of the cause of action and conclusorily claim that defendants
engaged in this conduct. Without sufficient factual allegations to suppsssanable inference
of a municipal liability cause of actiohpweverthe court must dismiss this cause of action.

8. Declaratory Judgment

Plaintiffs’ first cause of action in both the First Amended Complaint and the second
proposed Second Amended Complaint is for Declaratory Judgmehée First Amended
Complaint this claim primarily addresséise brand inspection of ownership issue in determining
probable cause for a charge of Wanton Destruction of Livestock, which theffddiatie now
abandoned. (First Am. Compl. 11 123-26, ECF No. 3.) The court dismisses this count.

In the second proposed Second Amended Complaint, plaintiffs seek declaratory judgment
that their constitutional rights were violated under every other cause of aeteigawheren
the complaint. The court has already determined that none of the other causes) Gltaieti
claims upon which relief can be granted; thus, paragraphs A thrafgiaintiffs’ first cause of
action in the second proposed Second Amended Complaint are dismissed for the same reasons
In paragraptK, however, plaintiffs seek determination thatvas not previously pled. This

paragraph states: “Determination as to whether, following the outcome of theidatyial,

7 Plaintiffs’ municipal liabilityclaim is count thirteem the First Amended Complaint and count
elevenin the second proposed Second Amended Complaint.
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Defendants threatened to “break the bank” in an attempt to crush Plaintijf i@att by
convicting him of a serious felony, in furthéemonstration of their malice andiill towards
Plaintiffs Hunt.” Second proposed Sec. Am. Compl. § 59(K), ECF No. &ké.alsd 43.)

The alleged threatening statement does not state a claim for reliefAtsiedst,and
based on the number afnies plaintiffsuse the term “malice” or “malicious” throughout the
complaint, the court concludes that tteg attempting to state a claim for malicious prosecution
If so, the claim must be dismissed. A § 1983 “malicious prosecution claim includeddiaeng
elements: (1) the defendant caused the plaintiff's continued confinement or posg@ytthe
original action terminated in favor of the plaintiff; (3) no probable cause supportedgimalor
arrest, continued confinement, or prosecutiontt{é¢)defendant acted with malice; and (5) the
plaintiff sustained damagedWilkins v. DeReye$28 F.3d 790, 799 (2008). Plaintiffs here were
convicted of the criminal charges against them, and, as noted above, the statandtttidt
probable cause supported the prosecuifibms, this paragraph does not state a claim for relief
and is dismissed.

CONCLUSION

The court understands the plaintiffgistration with the Sherif Office’s falure to
respond to their complaints about stray horses and the impact their neighbor’'s casluct w
having on them and their operations. In a civil society, however, a party cmpbj take the
law into his own hands and use self-help in disregard of another’s property and legaNa
matter how frustrating, the plaintiffs were required to seek legal recawntsselthelp. The

claims plaintiffs now attempt to assert fail for the reasons stated alfwemotion to lift the
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stay is GRANTED (ECF No. 46), defendants’ Motion to Dismiss is GRANTED (EGF5),
and plaintiffs’ Motion to Amend is DENIED. (ECF No. 47.)
SO ORDEREDhis 27th day of February, 2019.

BY THE COURT:

Clark Waddoups
United States District Court Judge
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