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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

PAUL AMA, MEMORANDUM DECISION AND
- ORDER GRANTING IN PART AND
Petitioner, DENYING IN PART PETITIONERS
MOTION TO ALTER OR AMEND
V. JUDGMENT PURSUANT TCRULE 59(e)
UNITED STATES OF AMERICA Civil Case N02:15-CV-737 TS

Criminal Case No. 2:1GR-56 TS
Respondent.
District Judge Ted Stewart

This matter is before the Court on Petitioner’'s Motion to Alter or Amend Judgment
Pursuant to Rule 59(e). For the reasons discussed below, the Court will grant the Modidn i
and deny it in part.

. BACKGROUND

On January 29, 2011, Petitioner was charged with possession of methamphetamine with
intent to distribute, possession of marijuana with intent to distribute, and felon in poss¢ss
firearm. On March 18, 2011, the government filed an Information and Notice of Enhanced
Punishment pursuant to 18 U.S.C. § 924(e)(1) and 21 U.S.C. § 841(b). The government asserted
that Petitioner was subject to enhanced penalties under the Armed CararalGxoh
(“ACCA”). On December 8, 2011, Petitioner pleaded guilty to felon in possessionreéarfi
On March 6, 2012, Petitioner was sentenced, pursuant to Federal Rule of Criminal Procedure
11(c)(1)(C), to a term of 180 months in the custody of the Bureau of Prisons. Judgsient wa

entered the following day and Petitioner did not file a direct appeal.
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On October 13, 2015, Petitioner filed a pro se motion under 28 U.S.C. § 2255, arguing
that his sentence was unlawful in lightohnson v. United Sates.' In Johnson, the United
States Supreme Court invalidathe residual clausaf the ACCA, findingthat it was
unconstitutionally vague. ThBourt denied Petitioner’'s motion, finding that it was untimely
and barred by the collateral appeal waiver in his plea agreement. Petitiomgghtcounsel,
now moves for reconsideration.

Il. DISCUSSION

The Tenth Circuit Court of Appeals has provided the “steps to be followed by district
courts in this circuit when they are presented with a Rule 60(b) motion in a habeas or § 2255
case.? Rule 59(e) motions are subject to the same analy$ise Court musfirst determine
wheter the motion is a true Rule 59(e) motion or a second or successive fetition.

If the district court concludes that the motion is a true Rule [59(e)] motion, it

should rule on it as it would any other Rule [59(e)] motion. If, however, the

district court concludes that the motion is actually a second or successivapeti
it should refer the matter to [the Tenth Circuit] for authorization® . . .

A Rule 59(e) “motion is a second or successive petition if it in substanceciraserts
or reasserts a federal basis for relief from the petitioner’s undedgimgjction.”

Conversely, it is a “true” [59(e)] motion if it either (1) challenged only a
procedural ruling of the habeas court which precluded a merits determination
of the habeas application, or (2) challenges a defect in the integrity of the
federal habeas proceedirprovided that such a challenge does not itself lead

1135 S. Ct. 2551 (2015).

2 Qitznasv. Boone, 464 F.3d 1213, 1216 (10th Cir. 2006).

% United States v. Pedraza, 466 F.3d 932, 933 (10th Cir. 2006).
* Jitznas, 464 F.3d at 1216.

°1d. at 1217.

®1d. at 1215.



inextrica;bly to a meritbased attack on the disposition of a prior habeas
petition.

Under this analysis, the Codinds that Petitioner’'s Motiors a trueRule 59(e)motion,
not a second or success petition As stated, the Court rejected Petitioner’'s § 2255 motion on
procedural grounds and Petitioner’'s Motion to Alter or Amend Judgohatienges that
procedural ruling.Motions that challenge a “coustruling on procedural issues should be
treated as a trugs9(e)] motion rather than a successive petitibriThe Court will therefore turn
to Petitioner’s arguments.

A. TIMELINESS

Petitioner argues that the Court was incorrect in determiningdhiason does not apply
retroactively. The government does not contest this point. The Court recognizbe thstie of
Johnson’s retroactive application has created a circuit split and is currently baf&upreme
Court? Because the Court need not definitively rule on the issue of retroactivity to resolve
Petitioner’s claims, the Court will vacate that portion of the Court’s previousgruBy doing
so, the Court expresses no opinionJonnson’s retroactivity.

B. COLLATERAL APPEAL WAIVER AND MERITS
The Court previously ruled that Petitioneclaims were barred by the collateral appeal

waiver contained in his plea agreement. As stabedTenth Circuit has established a thpaet

"1d. at 1215-16citation omitted)

81d. at 1216 (stating that “a motion asserting that the federal districtiogorrectly
dismissed a petition for failure to exhaust, procedural bar, or because of uke cfi@nitations
constitutes a true [59(edjotion).

9 Welch v. United States, 136 S. Ct. 790 (2016).



test based upon contract principles to interpret appeal waf/dise Court is to consider(t)
whether thalisputed appeal falls within the scope of the waiver of appellate rightshéher

the defendant knowingly and voluntarily waived his appellate rights; and (3) wieetioecing

the waiver would result in a miscarriage of justicE. Petitioner arguethat his claims are not
within the scope of the collateral appeal waiver and that enforcing the waivet rgsult in a
miscarriage of justic& In particular, Petitioner argues that his sentence was unlawful in light of
Johnson. This argument necesdgriurns on the merits of Petitioner’s claims.

The ACCA 18 U.S.C. § 924(e), provides for increased penalties for a person who
violates 18 U.S.C. § 922(g) and has three previous convictions for a violent felony or a serious
drug offense. The Act definégiolent felony” as:

any crime punishable by imprisonment for a term exceeding one yeay acta

of juvenile delinquency involving the use or carrying of a firearm, knife, or

destructive device that would be punishable by imprisonment for such term if

committed by an adult, that

() has as an element the use, attempted use, or threatened use of physical force

against the person of another; or

(i) is burglary, arson, or extortion, involves use of explosives, or otherwise

involves conduct that presents a serious potential risk of physical injury to another
13

In Johnson, the Supreme Court held that the last portion of the ACCAmes that

otherwise involve conduct that presents a serious potential risk of physicaltonpmother—

19 United Sates v. Hahn, 359 F.3d 1315, 132425 (10th Cir. 200 ifanc).

1 United Sates v. Porter, 405 F.3d 1136, 1142 (10th Cir. 2005) (quotitahn, 359 F.3d
at 1325).

12 petitioner also argues that the waiver may not have been knowing and voluntary, but
there is no evidence to support this argument.

318 U.S.C. § 924(e)(2)(B).



was unconstitutionally vagué. However, the Court stated that “[tJoday’s decision does not call
into question application of the Act to the four enumerated afferes the remainder of the
Act’s definition of a violent felony*®

The government argues that even ajttmson, Petitionerqualifies for an enhancement
under the ACCA based on three prior convictions: assault by a prisoner, atteoiyeg rand
assault on a tkeral employee or officer. These are not enumerated offenses under the ACCA.
Therefore the Court must consider whether these offenses lesvari’ element the use,
attempted use, or threatened use of physical force against the person of a&fiother.”

“To determine whether a conviction qualifies under the ACCA, the court will ailgina
apply what is called the ‘categorical approaethich looks only at the elements of the statute
under which the defendant was convictéfl.At times, however, a court may use what is
termed theémodified categorical approachd determine whether a prior conviction is for a
qualified offense under the ACCA®

This approach is warranted when a statute is divisible: that is, when it sets out one

or more elements of the offense in the alternatif@ example, stating that

burglary involves entry into a building or an automobBzcause an offense may

not qualify under the ACCA under all the alternatives (say, entry into a building

but not entry into a car), the court examines certain definitive underlying

documents to determimehich alternative the dehdant’s conviction satisfied.

We have not created an exhaustive list of which documents can be examined

under the modified categorical approach, but the Supreme Court has stated that
permissible documents include charging doautsiegplea agreements, transcripts

14 Johnson, 135 S. Ct. at 2563.

514,

1818 U.S.C. § 924(e)(2)(B)(i).

17 United Sates v. Trent, 767 F.3d 1046, 1051-52 (10th Cir. 2014).
181d. at 1052.



of plea colloquies, findings of fact and conclusions of law from a bench trial, and
jury instructions and verdict formg.

With this standard in mind, the Court considers whether Petitioner’s prior convictions
constitute violent felonies.

1. Assault by a Prisoner

Petitioner was convicted of assault by prisoner in violation of Utah Code Ann. 8§ 76-5-
102.5%° The Tenth Circuit has held that a violation of this statute is a violent felony under the
ACCA.?! The court stated that “[o]ne element of the statatéetn which he was convicted is
‘commission of assault,” which by definition requires the use of fofte.”

Petitioner does not acknowled@ehguv. Rather, Petitionaargues that this offense is
not categorically a violerfelony, relying on an unpublished decision frdra Fifth Circuit
addressing Utah’s generic assault stattité/hile neitherdecision is a published opinion, the
Court findsTahguv to be persuasive dsarises from an appeal from this Court and addrebkses
very statute at issue here. Based upon that tes€ourt finds that Petitioner’s conviction for
assault by a prisoner constitutes a violent felony for purposes of the ACCA.

2. Attempted Robbery

Petitioner has a 2000 conviction for attempted robbery. At the time of his conviction,

Utah’s robbery statute provided:

91d. (internal quotation marks omitted).

20 At the time of his conviction, the statute provided: “Any prisoner who commits gssault
intending to cause bodily injury, is guilty of a felony of the third degree.”

21 See United Sates v. Tahguv, 264 F. App’x 719, 723 (10th Cir. 2008).
2214,
23 See United Sates v. Leal-Rax, 594 F. App’x 844 (5th Cir. 2014).



(1) A person commits robbery if:

(a) person unlawfully and intentionally takes or attempts to take personal gropert

in the possession of another from his person, or immediate presence, against his

will, accomplished by means of force or fear; or

(b) the person intentionally or knowingly uses force or fear of immediate force

against another in the course of committing a theft.

(2) An act shall be considered “in the course of comngitéinheft” if it occurs in

an attempt to commit theft, commission of theft, or in the immediate flight after

the attempt or commission.

(3) Robbery is a felony of the second dedfee.

Petitioner argues that this offense is not categorically a violemtyfel[dhe Court
disagrees.

In United Sates v. Castillo,?® the Tenth Circuit determined that a similar robbery statute
was a crime of violence under Sentencing Guideline § 2£*1The court examined California
Penal Code § 211, which provides: “Robbery is the felonious taking of personal property in the
possession of another, from his person or immediate presence, and against his witllistoedm
by means of force or feaf* California’s robbery statute, unlike Utah’s statute, further defined

the “fear” element as threat of injury to either a person or to propéftyThe court found that

robbery achieved through threats to a person, rather than property, is a crime oé¥olenc

24 Utah Code Ann. § 76-6-301.
25 _..F.3d--, 2015 WL 8774441 (10th Cir. Dec. 15, 2015).

26 Though the issue before the court was “whether a prior conviction is a crime of
violence within the meaning of § 2L1.2 ‘this circuit follows tlaene approach set forth by the
Supreme Court for determining whether a prior conviction was for a violent felony tinede
Armed Career Criminal Act.”ld. at *2 (quotingUnited Statesv. Ventura-Perez, 666 F.3d 670,
673 (10th Cir. 2012)).

2" cal.Penal Cod § 211.
81d. § 212.
29 Castillo, 2015 WL 8774441, at *3.



Robbery achieved through threats to property, on the other hand, comsittute extortior{>
Either way, California’s robbery statute was a crime of violefidee same is true here.

The Tenth Circuit’'s decision is consistent with rulings from other courts imgpsimilar
statutes. IrUnited Satesv. Mitchell,** the Sixh Circuit found that Tennessee’s robbery
statute—involving the taking of property from the person of another by violence or putting the
person in fear-was aviolent felony under the ACCA2 The Seventh Circuit has held that
Indiana’s robbery statute, winds similar to the Utah statue, is a crime of violence under the
Sentencing Guidelines.

It does not appear that Utah has explicitly limited the fear element to thedetorte
will be used. However, as the Tenth Circuit state@astillo, “‘[t] he commonest sort of fear in
robbery, of course, is the fear, engendered by the robber’s intentional threathexfiate bodily
injury or death’ to the property owner, a family member, or another in the properey'sw
presencé>* While Petitioner hypothesizes that Utah may apply this statute in a way that would
not require the use, attempted use, or threatened use of physical force hggestdan of

another, more is required.

301d. at *4.

31743 F.3d 1054 (6th Cir. 2014).

%1d. at 1059-60.

33 United Satesv. Lewis, 405 F.3d 511, 514 (7th Cir. 2005).

3 Castillo, 2015 WL 8774441, at *3 (quoting 3 Wayne R. LaFave, Subsea@tiiminal
Law 8§ 20.3(d)(2) (2d ed.2003kee also 67 Am. Jur. 2d Robbery § 31 (“The ‘fear’ constituting
an element of robbery is the fear of present personal peril from violencedasfarapending
that intimidates and promotes submission to the tHidfteoproperty.”).

% Castillo, 2015 WL 8774441, at *6 (quotirngonzales v. Duenas-Alvarez, 549 U.S. 183,
193 (2007) (“As a general rule, showing that a crime does not meet a gdeénttion requires
more thanapplication of legal imagation to a sta statute’s languageThus, a déendant



Even if the Court were to find that Utah’s robbery statute is not catatipia violent
felony, the Court concludes that Petitioner’s conviction was appropriateytasemhance his
sentence under the modified categorical approach. Petitioner argues that ahdanJt
robbery may be committed by the use of either fordeam. Petitioner further argues that
robbery may be committed by taking property (or attempbrtgke property) either from the
victim’s person or his immediate presence. In essence, Petitioner argues that an inchnidual
commit robbery under Utalaw in ways that constitute a violentdrey and in ways that do not.
Under this formulation, Utah’s robbery statute is divisible and the Court may aeptyadified
categorical approaclf. Using the modified categorical approach, the Court must determine
which statutory phrase was the basis for Petitioner’s convitfion.

The charging document and the list of elements contained in Petitioner's meaagt
provide no assistance in determining which portion of the robbery statute was fi®basi
Petiioner’s conviction. Both documents merely reflect the statutory languagetbeinf Utah
Code Ann. 8§ 76-6-301(1)(a). The factual statement contained in Petitioner’s @emagt, on
the other hand, does provide some clarification. Petitioner admitted the follo@ndvarch
21, 2000, Paul Ama pushed Gregory Hess and took his cell phone from him.” Two things are

evident from this statement. FirBtetitioner admitted using force, not fear. Secéraditioner

must ordinarily show aréalistic probabilitythat the state would apply its statute to the proposed
conduct, and must do so by directing the court to ‘other cases in which the state cawgttdioh f
apply thestatute in the special (nongeneric) manner for which he atgues.

3 petitioner argues that the statutes are not subject to the modified calemmpioach,
relying on decisions from the Fourth and Ninth Circuit. However, the Court is bound by the
Tent Circuit’s decision infrent. Under that decision, the Court finds that the modified
categorical approach is properly applied to these statutes.

3" Descamps v. United Sates, 133 S. Ct. 2276, 2285 (2013).



admitted taking property from the vigtis person, rather thanshimmediate presencé&rom
this, it becomes clear that the portion of the statute to which Petitioner pleadgdhaadias an
element the use, attempted use, or threatened use of physical force againsothefgaarother.
Specifically, Petitioner‘unlawfully and intentionally [tookK] . . . personal property in the
possessn of another from his person . . . against his will, accomplished by means of force.”
Based upon this, the Court finds that Petitioner’s conviction for attempted robberyutessi
violent felony under the ACCA under either the categorical approach or theedadhifegorical
approach.

3. Assault on a Federal Employee or Officer

Petitioner was charged in 2000 with assault on a federal employee or officeatiowiol
of 18 U.S.C. § 111. That statute states:

(@) In generak—Whoever—

(1) forcibly assaults, resists, opposes, impedes, intimidates, or interferes with any

person designated in section 1114 of this title while engaged in or on account of

the performance of official duties;

shall, where the acts in violation of this section constitute only simple assault, be

fined under this title or imprisoned not more than one year, or both, and in all

other cases, be fined under this title or imprisoned not more than three years, or

both.

(b) Enhanced penalty.— Whoever, in the commission ofatg/described in

subsection (a), uses a deadly or dangerous weapon (including a weapon intended

to cause death or danger but that fails to do so by reason of a defective

component) or inflicts bodily injury, shall be fined under this title or imprisoned

not more than ten years, or both.

The parties agree that assault on a federal employee or officer is not calbgari

violent felony. Because the statute encompasses acts which may consiilgatdelony® it

38 petitioner has not argued that assault under this statute does nas lavelement the
use, attempted use, or threatened use of physical force against the person of another.

10



is appropriate to employ the modifiedtegorical approach to determine which portion of the
statute Petitioner was charged and ultimately pleaded guilty to violating.

The caption of Indictment lists the charged offense as assault on a fedegaldffi
Though the body of the Indictment goes beyond merely alleging assault, tloa ¢cajghmewhat
helpful in determining which portion of the statute was at issue. The Statenieetdmdant in
Advance of Plea does not delineate the elements of the offense. However, the plearagreem
does dentify “Assault on a Federal Officer” as the offense to which Petitioneentasing a
plea of guilty?® Importantly, the plea agreement makes no mention of the other ways the statute
may be violated, specificallyesisting, opposing, impeding, intimidating, or interfering. While
Petitioner argues that “the parties left open the possibility that the tonvweas based on
impeding, intimidating, or interfering that did involve the use of fofcelfere is no support in
the plea agreement for this projtias.

Further, the factual statement contained in the plea agreement makes tleatitioaer
was charged with and pleaded guilty to assau# tederal officer. In his plea agreement
Petitioner admitted that officers responded to a fight in which he was involved. aAftéficer
deployed OC spray, Petitioner “became combative, took the OC spray from thg afiatit
the officer in the right jaw with his left hand. The officer was knocked unconsclbBased
upon this, the Court finds that Petitioner’s previous conviction was a violent felopyrforses

of the ACCA.

39 United Satesv. Ama, Case No. 2:0@GR-474, Docket No. 1.

“01d. Docket No. 46, at 1.

“! Docket No. 13, at 15-16.

“2 United Satesv. Ama, Case No. 2:0@GR-474, Docket No. 46, at 7.

11



lll. CONCLUSION

It is therefore

ORDERED that Petitioner’'s Motion to Alter or Amend Judgment Pursuant to Rule 59(e
(Docket No.4) is GRANTED IN PART AND DENIED IN PART.The Court finds that
Petitioner has three prior convictions for violent felonies under the ACCA and, thustieiscee
was proper. Therefore, the Court will enforce Petitioner’s collateral apja@agr and dismiss
his § 2255 motion. The Court’s previous rulingdohnson’s retroactivity is vacated.

DATED this 24thday of February, 2016.

BY THE COURT:

fled States District Judge
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