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INTRODUCTION

This case came before the Court for a bench trial beginning June 10, 2019. The
Honorable David Sam presided. Mark A. Larsen appeared on behalf of the PlaitapfsersK.

Christiansen appeared on behalf of the Defendants.

The parties preséed evidence through witnesses and exhibits from June 10-13, 2019,
and in subsequent submissions of identified deposition testimony on June 20, 2019. The Court
heard live or electronically transmitted testimony at trial from Tracey B&awid Law,

Gretcten Pan, Stephen Medford, Bart White, Darrell Deem, Michelle Baron, CynthiasMorri
Kyle Lattimer, and Rob Hausner. The Court also received identified portions oftaepos
testimony from Jeff Long and Ronald Stendahl, with accompanying objections to those

submissions.ECF No0s.287-89.)

1 The parties are referred to generally herein for ease as “Plaintiffs” and “Defg@hdayardless whether they are
discussed in other capacities, such as a party to the Counterclaim. Thesesudrr the pleadings, trial testimony,
exhibits, and relevant context for the specifics of which parties arecagdi with respect to which claims. Where it
is necessary to be specifibese findings and conclusions apecific Additionally, any final judgment entered in
this case will contai specificity as to which precise party is obligated to do what.
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The parties then submitted their amended proposed findings of fact and conclusions of
law to the Court oiBseptember 1,3019. Having heard the evidence and arguments at trial and
having received the parties’ written subnoss, the Court determined that it was sufficiently
apprised such that subsequent argument of counsel would not materially assist the Court i

rendering its decision and closing arguments were therefore unnecessary.

Now being fully advised, and for good cause appearing, the Court hereby enters the
following findings of fact and conclusions of law in this case pursuant to Fed. R. Civ. P.

52(a)(1).

FINDINGS OF FACT ?

1. Tracey Baron created a real estate investment model that underlies this dispute.
His model cetered on the homes of bankrupt debtors with no equity who were going to lose
their properties in the bankruptcy. He observed that bankruptcy trustees did not want teéhdeal wi
the dual hassle of managing debtors’ homes during the bankruptcy process and litigating agains
guestionable lienholder assertiongaatcost to the estate when there was no equity involved.

2. Mr. Baron purchasdthe homes outright from them for a nominal agreed amount.
The trustee received the benefit of additional cash in the bankruptcy estate mgexidnraan
asset with no equity that had threatened to cost the estate additional resouncdietdvra
Baron meanwhile, received the benefit of a home he could lease to third parties while
negotiating or litigating with the lienholders. In exchange for his purchase priceutd w
receive the benefit ahonthly rental income plus the chance to recover equity through a

favorable settlement or litigation outcome.

2The Court’s Findings of Fact section is followed by its Conclusions of Law seictfcan, Despite the labels, the
nature of any particular firidg or conclusion as such shall be governed by its intrinsic nature and not by how it is
labeled or where it appears in either section.



3. For purposes of the transactions at issue in this case, Mr. Baron worked on this
model in the Portland, Oregon, area. He undertook his bankrrgdated efforts in the United
States Bankruptcy Court ftine District of Oregorfthe “Oregon Bankruptcy Court”).

4, In 2009, Plaintiff David Law (“Mr. Law”) and Defendant Tracey Baron began a
long-distance working relationship. Law was buying Utah real property and Baron wasngperati
a short sale negotiation/processing service. A short sale is where the underlyisgcdesd by
a trust deed or mortgage on a residential property exceeded its fair mauketaval to resolve
the debt, the lender would waive the unsecured balance.

5. From 2009 to 2012, Tracey Baron assisted Law with Law’s short sale business in
Utah using Mr. Baron’s software.

6. In or about 2012, Mr. Baron transitioned from short sales to the bankruptcy-
purchase business model described above. He used a variety of lenders to fund the initial
purchases. fmong these was Mr. Law.

7. Law made his first loan January 30, 2013 and later that year Plaintiff Darrell L.
Deem (“Mr. Deem”) became involved in financing some of Tracey’s purchasesda#ngsi
properties from bankruptcy trustees for small amounts of money.

8. Law and Deem entered into numerous contracts with different Defendants, which
basically consist of two different types of contracts: (i) Joint Ventureekgeats; and (ii) two
Promissory Notes and a Supplemental Loan Agreement.

9. Initially Mr. Law’s relationship with Mr. Baron was profitable. During {tears
of 2012 to 2013, Mr. Law received significant returns on his imvest. He testified that in
many cases, he had made 100% to 200% of his money back in 90 days. He and Mr. Baron

truged each other, worked well together, and communicated.



10.  Like Mr. Law, Mr. Deem made loans to Mr. Baron in furtherance of his business
model, received significant returns on his invested funds, and trusted Mr. Baron.

11. Both Mr. Law and Mr. Deem, as well agM.aw’s wife Janine Law, loaned
monies to Mr. Baron’s entities both personally and through entities and usinggetiidirected
Individual Retirement Accounts (“IRAs”). Mr. Baron’s entities would use the bomdweds to
purchase a property. In exchanghe Lawand Deem Plaintiffsvould receive an agreed amount
of rent proceeds, typically 80%, until their loans weaél back.After that they would typically
receive 20% of rent proceeds until a property soltas lostto foreclosure. If the property
could be financially restructured and then s@l@jntiffs could get an additional 30% of net
profit. The parties initially anticipated that the time from purchase throughcudseshort sale
of the properties would be one year or less.

12.  The parties’ understandings were memorialized in written contracts (tla@ “Lo
Transaction Agreements”) provided by Mr. Law and Mr. Deem, all of which were titly e
Defendants and reflect the same basic terms.

13. The Loan Transaction Agreements state that they areeomurse as to the
individual partners of the borrowers. The individual Defendants did not sign them and are not
parties. The agreements were entered into on behalf of entities. Mr. Barah aidgynas
managing member on behalf of LLCs. The meneurse language of the agreements states: “The
loan is non-recourse in nature to the individual partners of the Borrower.” The “Botrow
each instance is an entity

14. Plaintiffs are Utah residents and companies. The individuals sue on their own
behalf and on behalf of their Roth IRA accounts. Defendants are Oregon resmdents a

companies.



The Steiner Trust

15.  In about 2013, Mr. Baron began adding to some of the Loan dcans
Agreements a guaranty from the Steiner Trust (hereafter sometimes thé):TEugt, Ex. 12, at
2 1 2.)The Trust was a hereditary family trust whose beneficiary was Gretchen Parrushe T
was managed by an attorney named Jeff Long as trustee of the Trust.

16.  Mr. Long became business partners with Mr. Baron, and Mr. Long represented to
Mr. Baron that the Trust was available to guarantee the notes. (T. Baron testiidonlgng
received a 25% interest in one of Tracey Baron’s entities.

17.  Mr. Baron’s atity Big Blue Capital, LLC, now known as RenX Group, LLC
(sometimes hereafter “RenX”), entered into agreements with the Trusetbt to back the
Loan Transaction Agreements, knowing that the anticipated turnaround time was short and
Plaintiffs would rever have out more than a few thousand dollars on a deal. (T. Baron testimony;
Exs. 1067-68; Deem testimony.) These agreements provided that default for nonpayment to the
Trust of any amount due would be declared only after notice and an opportunity twecar
given. (Ex. 1068, at 9 1 6(2).)

18. Theweight of the evidence shows that the guaranty added to the Loan
Transaction Agreements was not a major factor in the parties’ decision touenatitering into
the agreements. (T. Baron testimony.) The parties had already been doing deals mgther f
year and a half without the guaranty and had received substantial returns on theirantsest
This and the opportunity to continue receiving profits were the principal inducemergriotdah
continue doing theasne. (T. Baron testimony; Deem testimonih)s is confirmed further by
the fact that the parties entered into multiple agreements after December-3;t2@ tate when

RenX was allegedly in defawlthat didnot contain the Trust guaranty language. The



undisputed testimony at trial was that Mr. Law and Mr. Deem did not raise any concerns or
objections about the omission of the guaranty from those agreements, demonstratindhairther t
the guaranty language was not a principal point of inducement for the plaintiffs. Funtdenm
evidence was introduced that the default had been declared by the Trust againdtRenihis
time period.

19. Theamount disbursed and outstanding by the Trust did not exceed the amount
available under Defendan@jreementwith the Trust. (Ex. 256, at 3  7; Ex. 1068, at 1.)

20. Inor about 2015, Mr. Baron discovered that Mr. Long had misrepresented the
nature of the backing provided by the Trust and had violated his obligations as trustee of the
Trust by using funds for his own benefit. (T. Baron testimony.) Consequently, Mr. Baron’s
attorney Ha Dao wrote a letter to Mr. Long terminating the relationship, and Mm Basisted
the Pans in removing Mr. Long as trustee of the Trust. (Ex. 1098; T. Baron tes)itdony
Baron then filed a complaint against Mr. Long with the Oregon State Bar. (T. Baiorotas)

Mr. Baron testified without contradiction that he advised Mr. Law of theds & the time they
occurred. (T. Baron testimony.)

21. On or about May 13, 2015, the Trust declared RenX in default under their
agreementswith the entire balance owed to the Trust immediately due and payable. (Ex. 256, at
3 1 8.) Plaintiffs suggested at trial that December 3, 2013 was a key date in connection with the
default because the trust alleged in a separate lawsuit against RenX that failake @
payment occurred on that date. Plaintiffs, however, introduced no evidence of any date, other
than May 13, 2015, that notice or an opportunity to cure were given to RenX ardibetaration
of default wascommunicated by the Trust RenX.Parties associated with the Trust filed suit

against Tracey Baron and one of his companies, RenX, with respect to the declarkihdefa



2017. (Ex. 256.) Judgments were entered against Baron and RenX faresefraud and breach
of contract.

22.  After Mr. Baron learned about Mr. Long’s mishandling of Trust funds in 2015,
andafterthe Trust declared RenX default on or about May 13, 2015, the Defendants did not
enter into any further Loan Transaction Agreements with the Plaintiffs thaimenthe Trust
guaranty language. (Ex. 171; T. Baron testimony.)

23.  Other than the Oxbow transaction discussed below, no payments on the Loan
Transaction Agreements were mdyethe Defendants to the Plaintiffs after February 11, 2015.
The cause of this fact was disputed by the parties at trial. However, as alsselisturther
below, Plaintiffs received certain rahpayments directly from renters after this date.

Rents that Tracey Baron collected following preliminary injunction

24. At Plaintiffs’ request, this Court entered a preliminary injunction on January 11,
2018 (the “Injunction”). (Ex. 1084.) Among other things, the Injunction granted Plaintiffs the
right to receive rent proceeds from the loan transaction properties.

25.  Exhibit A to the Supplemental Loan Agreement on 52055 Icenogle (Exhibit 135)
contains an Assignment of Rents to Lenders. Trial Trans. p. 14 Cdurt’s Preliminary
Injunction prohibied Tracey Baron from interfering with the collection of rents under this
assignment. Memorandum Decision and Order filed January 1, 2018, (Conclusion, bullet point
3.) Tracey Baron was aware he was enjoined fiatierfering with the collection of rents under
thisassignment. Trial Trans. p. 103.

26.  Plaintiffs took advantage of the rights granted to them by the Injunction to
communicate directly withenters and insist they pay rents to the Plaintiffs rather tham.to M

Baronor face eviction, a practice they had likewise engaged in before the Injunctiosuned! is



(E.g, Exs. 160-63, 1016, 1076.) Regardless of their authorization or intentions in doing so, the
result was to exacerbate financial issues with tHermants rather than resolve them. Most
renters either did not know who to pay or took advantage gfdtiees’ disagreement tbhen not

pay anyone the rents that were owed. Consequently, in most cases, neither Plaintiffs nor
Defendants received these tremonies. Plaintiffs did receive some rent money, though the
amounts and sources were not made clear at trial résuét Defendant entitiesereplaced in

an evenmore precarious financial position with less ability to pay Plaintiffs.

27. Law attempted toantact the tenants on ten of the properties by physically
knocking on about 10 doors. He brought a letter from counsel and court documents to let people
know it was real. One of the renters (Exhibit 164) started paying Law and Deeneediging
the asggnment of rents. Law testimony, Day 3, and Exhibit 160. Prior to that time, they were
paying Tracey Baron in cash. Law testimony, cross-examination, Day 3.

28. Inthe course of attempting to direct rents their way, Plaintiffs made stateiments
third parties impugning Mr. Baron’s character. Among other things, they allegeuhimeitted
fraud, stole money, could not be trusted, was taking money from others thadable,” ad
would be going to jail if hacted b “pressure” tenants in any way. (Lattimer testimony; EXs.

164, 1075.)

29. From the time present counsel for the Defendants entered his appearance in this
caseforward, Defendants made prompt disclosures to and communicated with Plaintiffs, through
counsel, in an ongoing effort to comply with the terms of the Injunction and subsequent orders of
the Court entered in response to the parties’ pretrial motions seeking dianfizad

enforcement of the Court’s orders. (Exs. 1021-48; Ex. 1097, at 2 114 & 6.)



30. Inan email dated May 24, 2018, Tracey Baron’s attorney stated: “I have the
assurance that Tracey will be segregating the rents and they will be held inatesapenunt
I'll follow-up to make sure that this happens.” (Exhibit 1J028acey Baron agreed that this
email was correct at the time it was sent. Tracey Baron testimony Day 2. Thaydutrither
assurances were made that the money was being segregated and held in a separateraaicount. T
Trans. p. 100 & Exhibit 1029. Tracey Baron segregated those funds into a separate account.
Trial Trans. p. 99.

31.  After collecting approximately $41,000 and depositing it into a separate account,
by July 27, 2018Tracey Barorwithdrewthe moneyfrom that acount and spent it. Trial Trans.
p. 100 & Exhibit 1043. Before withdrawing and spending it, he did not ask for permission from
anyone to take and spend this money. Tracey Baron Testimony, Day 2, redirect, and Exhibit
1043; Law testimony, Day 3 & Exhibit 1027.

The Joint Venture Agreement for theHill Top property

32. In 2009, Tracey Baron’s wife Michelle Baron learned through a friend a@bout
home for rent on Hill Top Avenue in Lake Oswego, Oregon. The home was owned by her
friend’s fatherin-law, Don Olsen. Mr. Olsen became good friends with the Barons and rented
the Hill Top home to them. The Barons moved into the property (sometimes hereafter “Hil
Top”) with their three children and paid Mr. Olsen rent.

33. The Barons made improvements to Hill Top. BecaMiseOlsen was a close
friend, because he was in poor health with a terminal condition, and because the Barons hoped
ultimately to purchase the home, the Barons themselves bore the cost of the exgentdsds

with their improvements.



34. Inlate 2013, with Mr. Olsen’s health in decline, the Barons discussed purchasing
Hill Top from Mr. Olsen. He agreed to sell it to them &pproximately $500,000 despite its
appraised value of $600,000 in recognition of their substantial work on and improvements to the
property.

35. Mrs. Baron did not have sufficient credit to purchase the Hill Top home.
However, she discussed with Mr. Baron that she would like to purchase it and asked him if he
would help her secure a loan. He said he would. The testimony at trial reflectedghBakdn
was not involved in the finances of the family or the businesses but depended in this agea wholl
on Mr. Baron, whom she trusted.

36. Because of his positive relationship with Mr. Law and Mr. Da¢the time Mr.

Baron approached them about funding the purchase of Hill Top. The result was a document
entered between the parties titled “Joint Venture Agreement.” (EXhisdocument

(sometimes hereafter the “Hill Top Agreement”) was signed individually byaktt Mrs. Baron,
Mr. Law, and Mr.Deem.

37.  Under the Hill Top Agreement, Mr. Law and Mr. Deem agreed to put up
$496,000 to purchase the property ($248,000 each). Michelle Baron did not contribute any
money for her interest in thdill Top property. Trial Day 2. Any profits were to beispi
accordance with the formula in Paragraph 2 of the JVA. Trial Trans. ph281VA wa not a
loan agreemenMr. and Mrs. Baron agreed to live in the house and maintain it. The agreement
also called for the parties to attempt to refinance the pwrassoon as possible so that Mr.

Law and Mr. Deem could receive a return of poaechase monethey advanced
38. Law, Deem and Michelle Baron each received undivided interests HiltHep

property pursuant to a Statutory Warranty Deed (Exhibit 251; Trial Trans. p. 21-22), recorded on

10



December 18, 2013, which grants Michelle Baron an undivided 16.6% Interest, ManLaw
undivided 41.7% Interest, and Mr. Deem an undivided 41.7% Interest.
39.  To further secure the repayment of the funds they advahtretlaw and Mr.
Deem required that the JVA 5] include the following “The Parties hereby agree that a
Warranty Deed is to be prepared by WFG National Title that is to be signed by MBaron in favor
of Law and Deem and forwarded to Cornerstone Title to be held in escrow anddecorde
the event of a default “as judged in the sole discretion of Law and/or Deem.”
40.  Michelle Baron complied with thg 5 requirement of the JVA to provide a
Warranty Deed, but Cornerstone Title lost the deed, making it impossililavioand Deento
record a copy (Exhibit 250). At trial, Michelle Baron did not have a problem or issue with

signing a replacement Deed. Michelle Baron testimony, Day 4, cross-examination.

41. In addition to the agreement regarding the purchase of the property, the Hill Top

Agreement anticipated the parties’ subdividing the large parcel of land on which thedtome
and selling off those lots. Anticipated profits from that venture were to b&68(dl5-15 between
Mrs. Baron, Mr. Law, and Mr. Deem respectively. (Ex. 1, at 1 YIZ)parties received
estimates that the engineering required for the partitioning and development would cost
approximately $100,000. In the Hill Top Agreement, Mr. Law and Mr. Deem agreed that they
would pay up to $110,000 toward expenses to improve the property, but no more. The relevant
paragraph reads:

Law and Deem are required to contribute no more than $110,000 towards

development and partitioning of the anticipated three additional lots. Any amounts

required in excess of $110,000.00 shall be the responsibility of MBaron and TBaron.

(Ex. 1, T 3k.)

11



42.  Plaintiffs communicated almost immediately that they did not intend to put any
money toward developing or partitioning Hill Top, and then they in fact did not do so.

43.  Paragraph 3(v) of the JVA contains the following requirement: “MBaron and/or
TBaron must obtain prior written authorization from Law and Deem before expendinghaore
$2,500.00 on any single expenditure of the 18901 Venture.” Mr. Baronapaat 0f$126,328
in expenses toward developing the property. These expenses included, among other things,
application to the City of Lake Oswego, engineering expenses with 3J Engineering, and
surveying. There are a written requests for approval of expenditures, nor are there any
approvals from both Law and Deem for such expenditures. Trial Trans. p. 32.

44.  Paragraph 10 of the JVA also contains the following requirement: "A Party
incurring any expense on behalf of the 18901 Venture shall notify the other Parties of the natur
and amount of the expense within a reasonable time before the expense is incurred.”

45.  JVA 1 10 also states that “expenses of the 18901 Venture shall be advanced by
the Party incurring those expasand shall be reimbursed based upon proper documentation at
such time as the expenses of the 18901 Venture are paid by the various Part(ies) . . . .”

46. There is no evidence of prior written authorization before expending more than
$2,500 on any single expenditure or any written request to draw on the $110,000. Although
Tracey Baron knew of the requirement to have written approval in advance of anyiexpend
exceeding $2,500, remits thate did not obtaimnywritten approval. Trial Trans. pp. 55-56.

47. Defendants paid Plaintiffs $2,500 per month in connection with the Hill Top
Agreement, from the time they moved into Hill Top in 2013 until May 2015, including after
Plaintiffs had communicated their intent not to pay any amount toward the expenses of

developing the property. (T. Baron testimony.) These payments, totaling $45,000, were mortgage

12



payments and/or interest under the Hill Top Agreement to Plaintiffs as lendeBswr¢h
testimony; Law testimony; Ex. 1, at 2310.)

The “No Lien” Provision of the JVA

48. Paragraph 3(g) of the JVA contains a “no lien” provision. It statasy ‘Party
who violates this subparagraph hereby expressly releases their profits and/ortarest in the
subject property in favor of the remaining Parties’ (Bold in original). Trial Trans. p. 44

a. The Oregon Claim of Construction Lien

49.  OnJanuary 20, 2018racey Baon recorded an Oregon Claim of Construction
Lien (Exhibit 249) against thidill Top property in the sum of $169,133.34. The Construction
Lien asserts that (i) the claimant is Baron Construction and Development;)draiiand
Deem hired Baron Construction and Development. Trial Trans. p. 48. At the time, Tracey
Baron owned all the shares of Baron Construction and Development. Trial Trans. pp. 48-49. He
was an officer and director of that corporation. Trial Trans. p. 49. Tracey Barontedbanit
expense report but failed to provide an itemized list of his expenses.

50.  While living in the Hill Topproperty for over four years, Michelle Baron did not
see any construction on the property. The only thing she observed were blueprints, a survey and
some lds. Michelle Baron testimony, Day 4.

51. Law and Deem were unaware that Baron Construction was doing any work on the
Hill Top property. They did not hire Baron Construction. When Law and Deem took control of
theHill Top property December 30, 2016, there was no evidence of over $100,000 in
improvements. The property was run down and dirty, requiring Law to spend $15,000 to make

very basic repairs and major cleaning. Law testimony, Day 3.

13



52.  As noted abovd,aw and Deem never received any request in writing or any
proper documentation to draw on the $110,000. They never received an oral request. Law
testimony, Day 2 & 3; Deem testimony, Day 4. The first time Law was aware of a claim tha
Tracey Baron had attempted to draw on the $110,000 was in a bankruptcy proceeding. Law
testimony, Day 2 & 3.

b. Unpaid property taxes resulting in liens against Hill Top

53. Under the JVA, Michelle Baron & Tracey Baron were to occupy the house and
were responsible fgraying the mortgage, interest (JVA T 3(q)) and taxes andanse (JVA
3(r)-

54.  Michelle Baron & Tracey Baron were obligated under JVA { 3(r) to pay the
property taxes. They defaulted on these obligations. Trial Trans. p. 37. The unpaid property

taxes on thélill Top property follow:

Fiscal Year Amount (plus interest
if any)

2015 $9,926.02

2016 $9,202.05

2017 $8,931.44

2018 $ 8,035.75

Total $36,095.02

(Exhibit 264; Trial Trans. p. 34).

55.  The failure to pay the property taxes on ithi Top property resulted in liens
being filed against the property. Trial Trans. pp. 44-45 & Exhibit 273. See, JVA 1 3(g) (no liens
provision).

56. Foreclosure proceedings were scheduled to begin if the 2015 property taxes were

not paid in full before June 17, 2019. (Exhibit 264s a result, just before the trial in this case,

14



Law paid the 2015 property taxes to avoid foreclosure oRlith&op property. Law testimony,
Day 3 & Exhibit 264. Past due property taxes accrue interest at the rate of 16%. Id.

57. To prevent foreclosure, Tracey Baron paid the 2013 property taxes. He did not
pay the 2014 property taxes.

c. State and Federal Income Taxes Resulting in Liens on Hill Top

58. As reflected on her Bankruptcy Schedules, Michelle Baron failed to pay state
income tax in the sum of $133,000, resulting in a lien by the State of Oregon agaltitTbp
property in that amount. She also failed to pay federal income tax of $375,045, resulting in an
IRS lien against Hill Topn that amount.

d. The Barons Faiéd to Maintain Insurance on theHill Top Property

59. Paagraph 3(r) of the JVA states that “TBaron and MBaron are to pay for taxes
and insurance” on the Hill Top property, and that “Law and Deem are to be named additional
insureds on the insurance policyltacey Baron cancelled the insurance coverage for Law and
Deem and kept himself insured on the property. When David Law found out that they were not
covered, he started paying insurance in December of 2015, paying a total of $2,396.77. David
Law also paid a total of $13,145.56 in taxes to hold off foreclosure due to Tracey Baron not
payingtaxes David Law paid a total of $15,541.77 that should have been paid by the Barons
under the JVA. Exhibit 304.

60. Paragraph 4 of the JVA states in part, “No Party to this Agreement may further
assign and/or divide its own patrticipation on the 18901 Venture with a third party without the
written consent of all other Parties. . . ."

61. Without Deem’s or Law’s consent, Michelle Baron transferred her interése in

real property (Exhibit 253) to a limited liability compariurning Leaf Homes V, LLC, which

15



then filed bankruptcy. Michelle Baron admitted she did not ask for Law or Deem’s consent prior
to signing this Deed. Michelle Baron testimony, Day 4, ceo@snination.

62. Paragraph 16 of the JVA entitles the prevailing party in any dispute over the JVA
to recovery attorney fees and costs.

Defendants’ failure to pay rent on Hill Top

63. Tracey and Michelle Baron signed a Residential Lease Agreement backdated to
December 15, 2013 (Exhibit 263) requiring them to pay rent on the Hill Top property to DJ
Property Solutions (David Law) $2,500 a month. Trial Day 2. The parties anticipated that
Tracey and Michelle Baron would either obtain permanent financing requiring payments of
$2,500 per month or pay rent of $2,500 a month. Michelle Baron acknowledged that after she
received her interest in Hill Top (Exhibit 251), she intended to continue paying rent. Elichell
Baron testimony, Day 4, cross-examination. No one agreed that the Barons could live in the Hill

Top property rent free.

64. The Barons paid $2,500 per month from January 2014 — May 2015. Trial Trans.
p. 38. Law testimony, Day 2. They moved out of the Hill Top property in February of 2015.
Trial Trans. p. 38. They were not forced out of the property. Tracey told Michelle Baton tha
there was going to be construction and that they needed to leave during construction. Michelle

Baron testimony, Day 4.

65. On March 1, 2015, Tracey Baron rented the Hill Top house to a third party,
Cynthia Morris, until she moved out on December 24, 2017. Trial Trans. p. 39. He did not

inform Law or Deem they were renting the Hill Top property to Morris. Law testimony2Da

16



66. There is no provision in the JVA authorizing Michelle and Tracey Baron to rent
the Hill Top property to a third-party. Trial Trans. p. 40. Additionally, there is no provision in
the lease with DJ Property Solutions to sublet the property to a third party. Exhibit 263, page 2,

paragraph. 5.

67. Michelle and Tracey Baron failed to distribute the $6,000 Morris paid as rent in

accordince with paragraph 2 of the JVA.

68. In April 2017, Plaintiffs took control of the property and began themselves
renting out the property for $2,500, which monthly amount decreased six months before trial to
$2,250, for a total of $63,500 by the time of trial. (Law testimony.)

69. Tracy and Michelle Baron did not pay Law and Deem rent on the Hilltop property
in the amount of $2,500 a month from May 2015 to April 2017 (when Plaintiffs began renting it
out themselves), for a total of $57,500.

The Fite Bankruptcy

70.  Tracey Baron was aware that tbmurt’s Preliminary Injunction was issued. On
the Conclusion page of the Preliminary Injunction, the Court states: “Defendastya@ned
from transferring any paet of real estate named in the agreements of the parties . . . without
either the agreement of counsel or leave of the Court.”

71.  Tracey Baron understood that this injunction includdtdTop and the JVA.
Trial Trans. p. 62.

72. Paragraphs 4 & 5 of the JVAgiribited Michelle Baron from transferring title to

a third party without the consent of Law and Deem. Law testimony, Day 3.
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73.  Contemporaneously with the signing of the JVA on December 17, 2013, Michelle
Baron signed and delivered a deed to Deem and Law for her 16.7% intéddsTop. Exhibit
250. This deed was to be recorded in the event of a default. Trial Trans. pp. 64-65.

74.  On May 30, 2017, Michelle Baron transferred her 16.7% interésitlimop to
Turning Leaf Homes V, LLC. Exhibit 253. (Tracey Baron merged Turning Leaf Homes V into
FITE, LLC, effective as of January 3, 2018). Trial Trans. p. 66 & Exhibit 254.)

75. Becausd-ITE—which had title to the Hill Toproperty from May 30, 2017 to
May 8, 2018—had no responsibility for Michelle Baron’s personal income tax refiiitsdid
not cause any liens for failure to pay income taxes to be filed against the propertyle Wnstit
clear except for pastue property taxes. Trial Trans. pp. 69-70.

76.  OnJanuary 5, 2018, when FITE, LLC, filed for bankruptcy (Exhibit 317),
Michelle Baron’s 16.7% interest Hill Top had been transferred to FITE. Trial Trans. p. 62.
This bankruptcy petition was filed six days before the Court entered its Prelimmipangtion.
Id. It was filed after the Motion for Prelimary Injunction had been briefed and arguket. The
filing of the petition placd Michelle Baron’s 16.7% interest Hill Top into the hands of a
bankruptcy court. Trial Trans. p. 64. The FITE bankruptcy schedule, however, does not list the
Hill Top property as an asset. Exhibit 318, Part 9 1 55. Tracey Baron signed the FITE petition
under penalties of perjury. Exhibit 318 p. 1.

77. Law and Deem were opposed to the filing of the FITE bankruptcy (Exhibit 318;
Trial Day 2 Tracey Baron testimony).

78.  Judge Trish M. Brown was assigned to the FITE bankruptcy in Oregon. In a
letter opinion dated April 30, 2018, Judge Brown explains her reasoning in dismissing the FITE

bankruptcy and in issuing a two-year prohibition against Tracey Baron and any entity in which
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he holds an interest from filing a petition in bankruptcy. Trial Trans. 67 & Exhibit 174. Judge
Brown found that Tracey Baron committed gross mismanagement of the estate, bresached hi
fiduciary duties, violated a court order, failed to file and report and filed thi&goReti bad faith.
“Mr. Baron has proven himself utterly incapable of subordinating his own personaltsmteres
the best interest of the bankruptcy estate.” Pages 4 & 5 of the Letter Opinion. He could not
account for the tenant security deposits and, because the accounting was too difficeld, 1o
collect additional security deposits. He failed to account for post-petition redts gash.
79.  Judge Brown also found that “Mr. Baron and his wife collectively own 100% of
TLM ("Turning Leaf Management, Inc. "). ... Although TLM appears to conduct some
business activities on behalf of Mr. Baron's various LLCs, it also serves axa ebfumding
for Mr. Baron's personal lifestyle: he testified that he does not have a persuhatcbaunt, and
that he pays his personal expenses from TLM's assets. . . .” Exhibit 174, pagEiatibds
omitted)
80. Judge Brown reached the following conclusion:
Bankruptcy is a powerful tool, which can only function properly if parties are honest
and forthright with each other and the court. In return for the benefits conferred upon
debtors, the Bankruptcy Code and Rules impose reporting duties that are designed to
facilitate adjustment of the debtoreditor relationship by providing salient
information to interested parti€See Cossio v. Cate (In re Cossity3 B.R. 150,
156 ("Interested parties should be entitled to rely on the information provided in the
course of the bankruptcy case.”). A "debtor may not accept the benefits conferred by
the code and reject its burdenis're Haverland 150 B.R. 768, 772 (Bankr. S.D.
Cal. 1993). Yet this is exactly whislr. Baron seeks to do: he wants to unlock value
in his entities' assets, but refuses to deal honestly with creditorsThis must stop.
At this point, after the fifth petition involving one of his entities, Mr. Baron has had
SO many bites at the proverbial apple that there is nothing left but thé3eceise
of Mr. Baron's mismanagement of the estate and failure to fulfil the Debtos

duties in bankruptcy, | hold that dismissal of this case with a twgyear bar to
refiling is justified. . . .

(Emphasis added.)
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81. On May 8, 2018, Judge Brown entered an Orderisiizsalof the Fite
bankruptcy. Exhibit 175SeeTrial Trans. pp. 68-69.

Mrs. Baron’'s Bankruptcy

82. InJune 2018, Mrs. Baron filed a Chapter 7 bankruptcy petition in the Oregon
Bankruptcy Court. (Ex. 247.) This bankruptcy petition was filed six days before the Court
entered its Preliminary Injunction. Id. It was filed after the Motion folifaneary Injunction
had been briefed and argued. Id.

83.  Although the FITE bankruptcy schedule does not list the Hill Top property as an
asset (Exhibit 318, Part 9  55), Tracey Baron, on behalf of FITE, signed a deed trant$ferr
Hill Top property from FITE to Michelle Baron. Trial Trans. 70 & Exhibit 252. This deed was
recorded on June 21, 2018, at 9:12:58) (just four minutes before Michelle Baron filed
barkruptcy on June 21, 2018, at 9:16 a.m. (Exhibit 247). Trial Trans. pp. 71-72. Tracey Baron
testified that he knew he was enjoined from transferring title to the Hill Top nydpe did it
anyway:

Q. And you transferred an interest in the Hill Top property after you knew
that you were enjoined from transferring any interest in the Hill Top
property?

A. Yes.

Q. You violated the court's preliminary injunction, didn't you?

A. Yes.

Trial Trans. p. 71 lines 6-12 (emphasis added).

84.  Tracey Baron understood in advance that transferring the deed from FITE, which

was out of bankruptcy, to Michelle Baron would cause liens for her unpaid income taxes to
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attach to the Hill Top property. Trial Trans. p. 74 lines 5-10. Trial Daydtey Baron
testimony. In Exhibit 255, in Michelle Baron’s bankruptcy schedules, Section E/F, the IRS’s
claim is for $375,045 and the Oregon Department of Revenue’s claim is for $112,712. Michelle
Baron testimony, Day 4. Tracey and Michelle Baron have not filed income taxes for lgears.
85.  Tracey Baron knew that to clear title Deem and Law would have to pay Michelle

Baron’s unpaid income taxes. Trial Trans. p. 74 lines 18-23. On this topic, Tracey Baron
testified,

Q. So you knew that signing the title and recording it was a violation of the

court's preliminary injunction and the consequence of that is that there are

now half a million dollars of liens against the property, right?

A. Yes.
Trial Trans. pp. 74-75 lines 24-25 & 1-3. He also understood that if FITE kept the title, there

would be no income tax liens on the Hill Top property. Trial Trans. p. 75.

88. The fourth bullet point in the Conclusion section of the Preliminary Injunction
(Exhibit 1084) states: “Plaintiffs shall be given access to files, documentsysana all work
performed or in the process of being performed or in the possession of the engineerin@Jirm of
Consulting relative to the 18901 Venture (Hill Top Project). Plaintiésadlowed to use all
existing documentation to perform any work needed to preserve the value of saiddsset a

funds expended in furtherance thereof. . . .”

89. Law and Deem received the documents from 3J Consulting. Law testimony, Day

3, crossexamination.

90. Law and Deem asked Baron and 3J to allow them to complete the Hill Top

project but Baron would not allow them to do so. Deem testimony, Day 4.
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91. Because the application to the city for the subdivision of Hill Top into three lots
was not canpleted on time, the entire process had to be started over, impairing 3J’s work. Id.

See Exhibit 1063.

92.  The Hill Top property is currently identified as an assdtrm Baron’s
bankruptcy. (Ex. 255, Sched. A/B, at 7 1 1.2.) The bankruptcy court supeiMigngaron’s
case entered an order lifting the stay in her proceedings for the limited purposesnoihdege
claims in this case as set forth in that or@x. 246.) The order lifting the stay provides in

relevant part:

Creditors [i.e., Plaintif in the instant case] ageanted relief from the automatic

stay for cause so that they may proceed with trial . tharUnited States District
Court for the District of Utah, Case No. 2:C%-755-DS and the Honorable

David Sam canletermine: (1) liabilities and ownership interests in the real
property located at 18901 Hill Top Road, Lake Oswego, Oregon 97305 . . . under
a Joint Venture Agreement dated December 16, 2013; and (2) liabilityefor
conversion, breach of fiduciary duty and fraud claims. . . .

(Ex. 246,at 31 9.)

93. As implementing the business model progressed, Mr. Baron experienced
difficulties with cash flow. There was a dispute in the evidence presented labaause of the
difficulties. Mr. Baron advised Mr. Law and Mr. Deem that he would need to modify payment

on those parties’ investments, to which they agreed.

94. Other than the Oxbow transaction discussed below, no payments on the Loan
Transaction Agreements were mdyethe Defendants to the Plaintiffs after February 11, 2015.
The cause of this fact was disputed by the parties at trial. However, as alsselisturther
below, Plaintiffs did receive certain rental payments directly from rentiensthis date.
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The Oxbow transaction

95. The Loan Transaction Agreements irded the provision that, if and when a
property sold, Mr. Baron’s companies would receive reimbursement of their costs exkpeamd
the parties would split the remaining profit.l&te 2015, Mr. Baron prepared to sell his first
Oregon property, known as “Oxbow.” As the Oxbow closing approached, a dispute arose

between the partse

96.  Tracey Baron refused to close Oxbow. Trial Trans. p. 130 & Exhibit 147. He
threatened criminal charges unless Deem and Law conceded to his demands1&&kid@hitial

Trans. pp. 143-45; Exhibit 157 & Trial Trans. pp. 147-48.

Q. Okay. But you were accusing them of mortgage fraud, you are accusing them of
racketeering, you are accusing them of tax evasion, you are accusing them of white
collar crimes, you're accugrthem, in the course of this negotiation, of committing
felonies, right?

A. | did.

Trial Trans. p. 145 (lines 5-10).

97. In the course of negotiating the closing of the Oxbow property, and the amount of
money Deem and Law would receive from ttlalsing, these criminal threats resulted in Deem
and Law waiving the amounts due them under the Supplemental Loan Agreement on Oxbow
(Exhibit 6), 30% of the net proceeds as indicated in the HI#2ttlement Statement (Exhibit

1091). See Exhibit 1013.

98. Law and Deem both signed releases of their rights to this $18,494.40. Exhibits

167 & 168.

23



99.  The day before the Oxbow closing, Plaintiffs filed this suit against Defendants in

this Court. (T. Baron testimon{sCF No.1.)

100. The Oxbow transaction and accompanying lawsuit represented a significant
turning point in the parties’ relationshipheymarked theend ofany amicable relations between
the parties, which were replaced insteagblystantial mistrust, distrust, bickering, and disputed

conduct moving forward thereafter.

101. At trial, Mr. Baron acknowledged he said things in the heat of the moment, then
and later, that he now regrets, and feelings between the parties remainecaplgrtendge and
bitter. Even so, time has given Mr. Baron cause to reflect, and he apologized at thaltbne

and content of his personal statements directed against the Plaintiffs.
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Conclusions of Law

1. Plaintiffs filed this lawsuit and Defendants filed counterclaims. Plaintiffs’
governing affirmative pleading is the Third Amended Compla@K No.124), which
Defendants answereBCF Na 152). The governing affirmative pleading for Defendants is the
Counterclaim ECF Na 87), which was appended to an earlier Answey $eeECF Na 152, at
16), and wich Plaintiffs answereddCF Na 92).

2. There are numerous claims, defenses, counterclaims, and other issues between the
parties. Therial of this matterand the Court’s resulting findings of fact and conclusions of law
reached hereiresolve all claims between all parties in this case.

3. Plaintiffs’ claims are each resolved as discussed ipanagraphs that follow.

4. Accounting. Plaintiffs’ First Cause of Action seeks an equitable accounting. (ECF
No. 124, at 5-6.) However, no rights arise in favor of the Plaintiffs in equity unless theylack a
adequate remedy at law. The parties agree that Utah state legal principlesaveutdtigis
determination. ft is settled in Utah that ‘the law will not phy an equitable remedy when there
is an adequate remedy at lawl'horpe v. Washington Cit2010 UT App 297, 1 28, 243 P.3d
500 (quotingTCO Assocs., Ltd. v. Zimmerm&001 UT App 117, § 19, 27 P.3d 1¢ért.
denied,32 P.3d 249 (Utah 2001 }iere, Plaintiffs’ breach of contract claim remained viable at
trial. Plaintiffs therefore have not demonstrated that they lack an adequatéyrantaw such
that this Court need resort to use its equitable powers as requested here. Thengadaimtis
unnecesary and nonviable since comparable legal claims sounding in contract were presented a
trial addressing all monies alleged to be owed. This is first and foremost a toasacThis

equitable claim is hereby denied and dismissed.

5. Breach of Contract Paintiffs’ Second Cause of Action alleges breach of contract
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under the Loan rAnsactiorAgreementsand the Hill Top AgreementECF No.124, at 6-7.)
Defendants’ Second Claim for Relief also alleges breach of contract regardindj TrapH
Agreement. Theourt will consider these claims togethEneseclaims areadvanced under Utah
law, which the parties agreed would govern their contract dispties.Ex. 3, at 2 1 12; Ex. 1,
at 7 1 16.) The elements of a Utah contract claim include pro{iliga mntract, (2)
performance by the party seeking recovery, (3) breach of the contract by the otheanuh(4)
damages.Am. W. Bank Members, L.C. v. St&@14 UT 49, | 15, 342 P.3d 224 (citation and
guotations omitted). The Court hereby concludes &»welwith respect to each element of the
two groups of transactions at issue in this case (the Loan Transaction AgreememésHitd t

Top Agreement) in the following numbered paragraphs.

The Loan Transaction Agreements

6. Contract. This element isnet by the existence of the Loan Transaction
Agreements.
7. Performance by the Plaintiffs. This elements met.

8. Breach by the Defendants. Only the entity Defendants are parties to the
agreementslhe individual Defendants are not liable for any breach ohgineements, per the
plain language of the agreemerNsr are all Defendants parties to all of the contracts. As
discussed further hereafter, Plaintiffs failed at trial to distinguishiwdmtity Defendants were
tied to which agreements when presenthgrtdamage claims.

9. Damages. There are a number of issues with Plaintiffs’ damages that preclude an
award of damages as Plaintiffs have requested. These will be discusseailothad

paragraphs.
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10.  First, Plaintiffs have not proven their damages witHisignt certainty. Under
Utah contract law, “[d]Jamages are only recoverable for loss in an amount thatdiecevi
proves with reasonable certainty, although the actual amount of damages need not be proved
with precision. Any alleged damages which are only remote, possible or a mattersoivgues
are not recoverableMUJI 2d CV2140 (collecting cases). As laid out further hereinafter,
Plaintiffs’ alleged damages suffer from a serious lack of reasonable cedaititg evidence
presented.

11.  SecondPlaintifs have not allocated their damages appropriately to any particular
Defendant. The entity Defendants are the signatories on the Loan Transaction Atgeeme
However, not all Defendants are a party to every agreement. Plaintiffs maderhatdfial to
distinguish between Defendants when presenting their damages. Rather, they callédessa
Mr. Bart White, an accountant, who presented alleged damages on an aggregate basis. Suc
aggregate damages clearly cannot and should not enter against all the Defendantallotheven
entity Defendants. In the absence of an evidentiary foundation for assessingslagaagst any
particular Defendant on the loan transactions, the Court would be required to engage in
guesswork of the sort prohibited by the law of damages, which cannot sustain a judgment. The
Court therefore concludes that Plaintiffs have failed to demonstrate darsagesieged by Utah
law as an element of their claim and declines to award them under the Loan Toeansacti
Agreements.

12.  Third, Plaintiffs’ designated damages witness did not provide a sufficient
evidentiary basis on which to award all the damages the Plaintiffs are clairaimgffe

catalogued their alleged damages at trial principally through Mr. White and fiueneats,
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Exhibits 300 through 304. The Court finds significant issues with the presentation of Blaintiff
damages, as discussed next.

13.  First, the Court finds Mr. White not to be credible as an expert witness and not to
have brought any particular expertise to bear in discussing damagegp€fisinay notmerely
parrot or recite factual evidence, without offering a vakgertopinion based on such evidence;
nor may they attempt to lend credibility, @gerts to certain evidence relevant to disputed
issues of fact.In re UniversalServ.FundTel. Billing PracticesLitig., No. 02MD-1468JWL,
2008 WL 4382141, at *4 (D. Kan. Sept. 26, 2008) (unpublished) (cksigsroveCemeniCo.

v. Employerdns. of Wausau246 F.R.D. 656, 661, 663 n.5 (D. Kan. 200%@gt that is all Mr.

White did. He presented Exhibit 300, which was a spreadsheet purporting to state $laintiff
damages. Under cross-examination, however, he acknowledged that he did no more than compile
numbers that were given to him by the Plaintiffs themselves, which are refie&gHibits 301-

02. While he was certainly entitled to “identify the factual bases for the agensipinderlying

his testimony,” and “render[] economic opinions based on those assumpsiea s, that isnot

what he did. He did no more than create a spreadsheet. Furthermore, he had no personal
knowledge of the bases for the numbers that were given ihich were themselves a

summary — and he did not review the underlyinguheentsor information from which the

Plaintiffs purported to derive their numbers.

14.  Additionally, Mr. White testified that the Defendants “refused to cooperaté&” wit
him in providing information, yet admitted the following on cressmination: (a) thatehhad
never requested information from Defendants or their legal counsel in the prior fgzartbal,

(b) that he had never asked for and been denied information directly by the Defendaits or t

legal counsel; and (¢hat he hadctually reviewed iformation voluntarily provided by the
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Defendants through their legal counsel in the course of this litigation. He did not know the
meaning of terms appearing on his own spreadsheet, such as “RCLM.” (Ex. 300.) And he did not
actually analyze rents collectetiereby disregarding testimony from the principal witnesses on
both sides of the transactions that the parties’ course of conduct was to pay on thesdomtnac
rents actually received and that foreclosure would end payment obligatdiastreflected
further in the Loan Transaction Agreements themselizeg, Ex. 12, at 9.) His testimony lacks
credibility under these circumstances.

15. In addition to the foregoing, Mr. White provided no “specialized knowledge” that
would “help the trier of fact to uristand the evidence or to determine a fact in isseefed.
R. Evid. 702(a), nor did he demonstrate the other grounds identified for recognizing his
testimony as within the purview of an expeeege id.702(b)-(d). Moreover, he did not have
personal kowledge of the facts to which he testified, entitling his testimony to no weight as a
lay fact witness, as opposed to an exggeeFed. R. Evid. 602 (setting forth personal
knowledge requirement for fact witnesses). The Court gives his testimony nd.weigh

16.  The Court further finds that the underlying documentation provided by the
Plaintiffs itself has issues that make it difficult if not impossible for the Court to redynpisuch
documentation in making a damages conclusion. The Plaintiffs did no more than put conclusory
summaries into evidence. (Exs. 300-04.) They did not provide a knowledgeable fact witness to
discuss the same nor to answer questions on either direct oegewagiation. Nor are these
exhibits summaries of testimony given in the trial nor shown to be summaries of voluminous
documentation otherwise provided to the Defend&@dsted. R. Evid. 1008Vr. Law was the
only one of the Plaintiffs to testify in their casechief, and he spent no time in his testimony

educating the Court on the Plaintiffs’ alleged damages or otherwise establishaigdunt,
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grounds, calculations, or bases therefor. Thus the sum and substance of Plaintiffssdamage
calculations, as presented to the Court, are sheets with numbers on them, whichdsgunite
foundation on which this Court may rest a decision.

17.  Significantly, Plaintiffs provided no underlying documentation or testimony
supporting the categories or their calculations or conclusions, and they failed to present any
evidence to the Court to demonstrate they took into account rents received or, if so, how much,
in a way that could be examined by the Court and cross-examined by the Defendants.

18. At no time have the Plaintiffs categorized for the Court or the Defendants which
entity Defendants aralleged to owe what to whom. There are multiple Plaintiffs and Defendants
in this case. While the Plaintiffs’ Exhibits 300 to 302 identify the Plaintiffs and thty ent
Defendants alleged to be involved, and while the Court has in evidence the undenhthagts
themselves (Exs. 2-144), Plaintiffs have not tied their damage claims to thosetsonith any
degree of particularity that would allow the Court to assess whether a parictitia Defendant
should be responsible for the amount alleged. Nor could Mr. White answer this question when
put to him. Rather, Plaintiffs simply lay claim to amounts of damages and appear tthasser
all Defendants are responsible for all of their damages. Such an approaels itpedaw of
contracts and the regeiments of proving damages. The Court will not simply take numbers and
apply them to impose damages against a Defendant who has not been shown to owe any such
amount.

19.  For these reasons, the Court cannot find that Plaintiffs are entitled to daasage
they request in their Exhibit 300.

20. Nevertheless, the Court does not find that the Plaintiffs suffeséddmages.

Rather, in the interest of justice, the Court finds that the Plaintiffs wimeédtitled to the return
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of the principal amounts they claim areedu$91,475.96 for the Law parties, and $61,828046
the Deem parties (Ex. 30@efendants have stipulatéalthisin their amended proposed
findings and conclusions submitted after trial. The Court finds based thereon thatinki&d!
would be individually entitled to their respective “Principle [sic] Due” amounts slmw
Exhibit 300. The entity Defendant responsible for paying its portion of this arsbaihbe
identified jointly by the parties from the evidence in preparing and submitting asgebfinal
judgmentimplementing the Defendants’ stipulatidrhe Court bases this damages ruling not on
the evidence at trial, which is lacking for this Court to make any such determination, but only
from the Defendants’ offer to stipulate as much in theiended proposed findings and
conclusions submitted after trial.

21. Law and Deem are entitled to a Judgment against Tracey Bartire $41,000
Tracey collected pursuant to the agreement of codiok@iving the préminary injunction In
Exhibit 1028 (an email dated May 24, 2018), TraceyoBarattorney stated: “I have the
assurance that Tracey will be segregating the rents and they will be held inastesapeount
and follow-up to make sure that this happens.” Trial Trans. p. 99. Tracey Baron agreed that this
email was correct at the tent was sent. Tracey Baron testimony Day 2. The next day, further
assurances were made that the money was being segregated and held in a separateraaicount. T
Trans. p. 100 & Exhibit 1029. Tracey Baron segregated those funds into a separate account.
Trial Trans. p. 99.

22.  After collecting approximately $41,000 and depositing it into a separate account,
by July 27, 2018, he knowingly violated this court’s Preliminary Injunction by withdrawing it
from that account and spending it. Trial Trans. p. 100 & Exhibit 1043. Before withdrawing and

spending it, he did not ask for permission from anyone to take and spend this money. Tracey
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Baron Testimony, Day 2, redirect, and Exhibit 1043; Law testimony, Day 3 & Exhibit 1027. He
did not have authority to withdraw money from the separated account.

23.  No other damage items claimed by the Plaintiffs as shown on their Exhibit 300
have been proved to the Court’s satisfaction by a preponderance of the evidence, which was the
Plaintiff's burden to bear. The Court finds numerous problems with the Plaintiffs’ mih#ers
on this exhibit, in addition to those already outlined, including the following:

24.  Plaintiffs’ “Rents Due” were determined based on simply applying the promissor
note amounts, with napparent analysis oénts actually being received or whether the property
was in foreclosure; with no apparent regard for all provisions in the Loan Tramsacti
Agreements; and with no accompanying testimony of sufficient quantum and quality § satisf
the Court of the evidentiary foundation on which the damage claim rests. The Loan Teansacti
Agreements contain conflicting provisions regarding different fixed repaymenirdsversus
percentage payment amounts based on rents recéBadpére, e.g Ex. 10, at 1 n.®vith Ex.

11, at 1 T 2andEx. 12, at 1 1 1.) Any such conflict is readily resolved, however, by the virtually
unanimous parol evidence and by the parties’ course of conduct demonstrating the Plaintiffs
were to be paid a percentage of reatsl only if rents werreceivedSeeDainesv. Vincent

2008 UT 51, 11 24-37, 190 P.3d 1269 (parol evidence and course of conduct appropriate to
resolve facial contractual ambiguity regarding parties’ intent). Plaintiffs hat demonstrated

to the Court’s satisfaction, however, that they performed any such analysis wittt teshe
numbers they present in Exhibit 300. The only witness speaking to this exhibit, Mr. White, did
not know what numbers were used or how they were calculated. He simply compile@®lainti
end conclusions. Most importantly, however, the Plaintiffs did not put on evidetizd tnat

any of the Defendants actually received these rents from tenants, and certaimithaot
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significant amounts asserted by Plaintiffs on their Exhibit 300 ($606,868.20). Plaintiffs can point
to nocredible evidence received at trial substamigaany such number. Their own documents
they created (Exhibits 301-02) are not backed by any expert, lay, or documentary evidence, but
are simply presented to the Court with numbers. Given that Plaintiffs bear the burdeof @inpr
their alleged damaggthis is insufficient for the Court to baséaege, sixfigure “Rents Due”
damage claim as Plaintiffs allege.

25.  Plaintiffs’ “Interest Due” calculations likewise suffer frdatal deficiencies. The
Loan Transaction Agreements provide only for simple interest in the event of a d&aylEX.
9, at 2 1 3.) Before default, there is a compound interest rate, but at a significantlyakewé %
per annum) than what the Plaintiffs have used in their calculations (1.5% per mBathpate,
e.g, Ex. 7, at 1 1with Ex. 303.) Plaintiffs, however, have purported to use some form of
compounding interedor all rents. (Exs. 301-03.) They have, moreoused the default rate
throughout their calculations (1.5% compounded monthly) without showing to the Giurt w
evidence that it applies throughout their calculations.

26.  Furthermore, the compounding formula Plaintiffs have used (Ex.Hz&3hot
even been shown to be a correct compounding interest fornmukaet, it appears on its face to
be incorrect- and no witness was provided to speak to the use or application of the formula.
Plaintiffs begin interest in the first month without an explanaa®tohow or why that would be
proper. (Ex. 303.) They then appear to apply such formula to not only “compound” but
“multiply” interest, such thathreemonths of interest are due in month twix, months of
interest are due in month three, and so forth. (Ex. 303.) Nor have Plaintiffs providethg start

point for such interest as it would apply to the various priheipd alleged rent items to which
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Plaintiffs purport to apply it. Given their failure of proof on this point, the Court declines t
award interest.

27. The federal trial courts have discretion whether to award prejudgment interest,
even when sitting in diversity and applying state I8@eAE, Inc. v. Goodyear Tire & Rubber
Co,, 576 F.3d 1050, 1055 (10th Cir. 20009)S. Indus. v. Touche Ross & €864 F.2d 1223,
1255 & n.43 (10th Cir. 1988@verruled on other grounds as recognized by Dullmaier v.
Xanterra Paks & Resorts883 F.3d 1278, 1295 (10th Cir. 2018). The Tenth Circuit has noted
that Utah law has allowaarejudgmentnterest‘calculated fom the date the claim was fifeth
contract cases, in a number of situatidkis, Inc, 576 F.3d at 1056. The courts look to the
“completeness” and “calculability” of damages to determine the appropriateness @insu
award.See idPlaintiffs would at best have complete and calculable losses with respeet to t
principal amounts of their investments under the Loan Transaction Agreements, whichycan onl
be calculated with any certainty from the date the Complaint in this case edasfid then only
at the Utah statutory rate of 10% simple interest per annum given the inherent niycef tiie
Plaintiffs’ own calwlations.SeeUtah Code 8§ 15-1{2); USAPower,LLC v. PacifiCorp, 2016
UT 20, 11 108-09, 372 P.3d 629. The Court exercises its discretion to award prejudgment
interest

The Hill Top Agreement

28.  Contract. The first element, a valid contract, has been met by the existence of the
Hill Top Agreement.

29.  Performance by the Plaintiffs. Defendants claim th&laintiffs did not perform
underthe contracand are therefore not entitled to recover. SpecificBigferdants point to

evidence that Plaintiffs communicated almost immediately that they did not intend to put any
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money toward developing or partitioning Hill Top, and then in fact did not do so, and this
constituted the first breach of the contract. HoweMechelle and Tracey Baron’s claim that
Law and Deem breached paragraph 3(k) of the JVA, where Law and Deem were butonti
more than $110,000 towards development, is without niRaiagraph 3(k) expressly states that
“Law and Deem are required to cohtiteno more thar$110,000" not that they had to
contribute $110,000. Michelle and Tracey Baron did not request to draw on that $110,000, as
they were required to do und&vA 1 3(v) “TBaron and/or MBaron must obtain prior written
authorization from Law and Deem before expending more than $2,500.00 on any single
expenditure of the 18901 Venture.” Alsh/A § 10stated that “[the expenses of the 18901
Venture shall be advanced by the Party incurring those expenses and shall be reinaisesed b
uponproper documentatioat such time as the expenses of the 18901 Venture are paid by the
various Party(ies). . . .” (Emphasis added.)

30. There are no requests in writing to draw on the $110,000 presented in the
evidence Without complying with paragraph 3(v) tife JVA—in the absence of a written
request to draw on that $110,000 — there can be no breach of paragraph 3(k). Paragraphs 3(v) and
10 of the JVA use mandatory words, such as “must” and “shall.” Tracey and Michalle ddr
not comply with these mandatory requirements. Thus the court finds that Law and Deem did not
breach Paragraph 3(k) of the JVA.

Breach by the Defendants

Defendants’ violation of the “No Lien” Provision of the Hill Top Agreement

31. Paragraph 3(g) of the JVA contains a “no lien” provisibstates: Any Party
who violates this subparagraph hereby expressly releases their profits awd/interest in the

subject property in favor of the remaining Parties’ (Bold in original). Trial Trans. p. 44

35



32.  Tracey and Michelle Baron both individually and jointly violated paragraph 3(g)
of the JVA by allowing or causing liens to be filed against the Hill Top property.
a. Tracey Barois filing of the Oregon Claim of Construction Lien (Exhibit
249) is a violation of JVA 1 3(g) which contains a “no lien” provision.
b. The failure to pay property taxes resulted in liens on the Hill Top property in
violation of JVA { 3(g). (Exhibit 273  1).
c. Tracey and Michelle Baron’s execution of the Deed to Turning Leaf Homes
(Exhibit 253) recorded on May 30, 2017, created a lien in favor of that
entity.
d. Michelle Baron’s failure to pay state and federal income taxes resulted in
liens against the Hill Top property. (Exhibit 257 1 8 & 9).
33.  The preceding viations of JVA { 3(g) constitute material breaches of the JVA.
Retroactive to the date of each breach of JVA  3(g), Michelle Baron forfeitentérest in the

Hill Top property.

34. Tracey Baron also violated the intended purposes of the 18901 Vamdure

materially breached the JVA as follows:

a. He failed to partition the additional lots “within 12 months from the date

of the Agreement” (JVA 1 5(a)),

b. He failed to pay property taxes (JVA 1 3(r)), allowing property tax liens to

attach to the propsr (JVA 1 (9)),

C. He filed the Oregon Claim of Construction Lien (JVA { (g)), and

d. He failed to maintain insurance on the Hill Top property (JVA 1 3(r)).
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35. Michelle Baron violated the intended purposes of the 18901 Venture and

materiallybreached the JVA as follows:

a. She failed to partition the additional lots “within 12 months from the date

of the Agreement” (JVA 1 5(a)),

b. She failed to pay property taxes (JVA 1 3(r)), allowing property tax liens

to attach to the property (JVA 1 (9)),

C. She failed to maintain insurance on the Hill Top property (JVA 1 3(r)),

and

d. She failed to keep the Hill Top property lien free by failing to pay state

and federal income tax. (JVA 1 (g9)).

36. Under the terms of the JVMichelle Baronforfeited herinterest in theHill Top
property and the original of the Warranty D&bdcame validhs of the date of her first material

breach of the JVA- December 18, 2014.

37. Eguitable Mortgage. Tracey and Michelle Baron, in their Counterclaim,

however, seel declaration that “[Mr.] Law and [Mr.] Deem were only put on title to [Hill Top]
for security purposes” and consequently “are not actually owners of [Hill Top] be&dhst
merely have if anything an equitable mortgage thereon.” ECF No. 87, at 54 Th&&durt
agrees andoncludes that Plaintiffs’ interest in Hill Top is an equitable mortgage, implied as

such to assure Plaintiffs were repaid the amounts they lo8aedswenson v. Mill$08 P.3d 77

3 The original Warranty Deed was lost by the escrow company, but Exhibit 251 is a copy.
4 This date is based on tFalure to partition the additional lots “with 12 months from the déatbe
Agreement” (JVA 1 5(a)). The JVA is dated December 18, 2013.
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(Ore. App. 2005) (discussing Oregon Supreme Court case law and laying out factors to consider

in determining equitable mortgage).

38.  Asdiscussed in tleasgust cited the issue is “whether, despite the outright
conveyance of the property to plaintiff by deed, the transaction was nonethelesstya secur
agreement.’ld. at 80. “There is a presumption that a deed absolute on its face is what it purports
to be unless and until proved otherwise by clear and convincing evid&hdgitation and
guotations omitted). “If . . . it appears that the parties’ intent was to convey anc rihee
property as security for the fulfilment of an obligation, then the form of the instrumenies
immaterial and the true nature of the transaction may be shown byepii@hce.”ld. “ That
guestion is determined based on a consideration of the whole transaction, by the matial inte
of the partiest the time the transaction was consummatklt].(citation and quotations omitted)

(emphasis in original).

39. Factorstat may be considered in determining the intent of the parties include:
(1) the situation of the parties including their business and social relationship, €2) pric
fixed in relation to the actual value of the property conveyed, (3) surrender of possession
by grantor, (4) payment of taxes, (5) payment of rent, (6) liability by grantor to pay
interest, (7) financial circumstances of the grantor, and (8) conduct of trespzetore
and after the transaction.
Id. at 8081 (citation and quotatiorsmitted. See generally idholding transaction in question,
involving facial sale and lease, to be equitable mortgage). Utah law is esgéméiaihmeSee,
e.g, BMBT, LLC v. Millef 2014 UT App 64, 1 9, 322 P.3d 117fP{arol evidence is admissible
in equity to show that a deed, although absolute on its face, was intended as a mortgage.
Generally, this is an issue for the fdicider, who should examine a number of factors in
determining the parties’ intent.(¢iting Hansen v. Kohler550 P.2d 186, 189 (Utah 1976))

(additional citation and quotations omitted).
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40. Considering these factors, the Court concludes that Plaintiffs held an equitable
mortgage in the Hill Top property to secure repayment of the money they loaned. The Court rests
this conclusion paicularly on the testimony of Mr. Deem, a Plaintiff who testified
unequivocally that the warranty deed (Ex. 250) was given to assure repayment of the monies
advanced. (Deem testimony.) To hold otherwise would work an inequitable forfeiture of
Michelle Baran’s ownership interest in Hill Top, which resulted from a close personal
relationship with the prior owner, an intent to purchase the home for her family,esywést
expenditures by her family of approximately $100,000 in improvements to the house, and
negotiation with the former owner that resulted in her obtaining Hill Top for her family’

residence as desired and intended.

41.  The result of this conclusion, based on this and the evidence as aisvtinaethe
Plaintiffs’ interestin Hill Top was a security interest onlylr. Law’s and Mr. Deem’s interests
are reflective of their initidloans of $248,000 respectively, which in turn are reflected in the
court’s determination of the Hill Top Agreement contract damagdsieclaratios. Similarly,
Michelle Baron’s interest as owner of Hill Top is reflective of her “sweattggdown payment
at the time of the Hill Top purchase; her intent to purchase the home for her tamdillyer

intent to borrow funds as needed from Plaintiffa¢ocomplish her goals.

42.  The court finds that Michelle Baron is the equitable owner of Hill Top, with

equitable rights of redemption and sole right of possessitdnect toan equitable mortgage in

5The Court rejects tlsePlaintiffs’ suggestion made at trial that they were entitlethto a return of the purchase
funds they providedndan ongoing 41.7% interest each in Hill Tdje Hill Top Agreement anticipated these
Plaintiffs would be repaid their loans and then provided them a 15% interest each in @syrprofdeveloping and
partitioning the property. (EX, at 22 11 23.)
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favor of Mr. Law and Mr. Deem of $248,000 each ($496,000 total), to secure these amounts

owed to them by Michelle Baron.

43. Exhibit 304 shows that Plaintiffs paid $13,145.56 for property taxes on Hill Top
and $2,396.21 for insurance on Hill Top (the last entry being unpaid at the time of trial), for a

total d $15,541.77 that Tracey and Michelle Baron were required to pay under § 3(r) of the JVA.

44, Defendants’ IRS Prohibited Transactions argument.Defendants argue that

most of the elements of Plaintiffs’ Breach of Contract claims hav&een met because the
Loan Transaction Agreements are void as a matter of law as IRS prohibitedttosssand

violative of state law.

45.  Defendantslo not have standing to pursue any portion of the Counterclaim
containing claims based on violatiohthe Internal Revenue Code “(IRC)” or its associated
regulations. Counterclaim 1 73, 118, 143, IHCK No.#87). The allegations essentially are
that the Counterclaim Defendants used their Self Directed IRAs in a nthahgrolated

sections of the IRC and its associated regulations, primarily IRC 88 219, 408 & 4975.

46. There is no statute granting a private right of action to any private party for
another citizen’s violation of the IRC. In the absence of an express privatefragion in a
given statute, there is a presumption that Congress did not intend to confer one. Accordingly, the
party claiming an implied right of action bears a "heavy burd@hristed v. Pruco Life Ins. Go
283 F.3d 429, 433 (2d Cir. 200).Cort v. Ash422 U.S. 66, 45 L. Ed. 2d 26, 95 S. Ct. 2080
(1975), the Supreme Court listed four factors to guide judicial determination of whegiheate
right of action can be implied from a federal statG&e Boisjoly v. Morton Thiokol, In@06 F.

Supp. 795, 806 (D. Utah 1988). First, the Counterclaim Plaintiffs are not "one of the class for
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whose especial benefit the statute was enacted.” Some of them are not even taxpagénsy b
are limited liability companies, which are pdaksough entities. Second, there slegislative
intention to create any such remedy for the Counterclaim Plaintiffs. The amadgsigio no

further.

47.  Quantum Meruit. Plaintiffs’ Third Cause of Action seeks recovery in quantum meruit.

(ECF No.124, at 78.) This is an alternative thé contract claimPlaintiffs’ proof for this claim

was the same evidence as for their contract claim. Because the principal trassaeten

covered by written contracts, this claim is unnecessary and nonviable and is denied and
dismissedSeeNorthgateVill. Dev.,LC v. OremCity, 2014 UT App 86, 1 49, 325 P.3d 123
(noting “[r]lecovery under quantum meruit presupposes that no enforceable written or oral
contract exists”) (citation and quotations omittestjditionally, Plaintiffs have not identified or
proven the elements of this claim. Furthermexen if the claim were viable, damages under

this claim would be addressed in the same way as any alleged damages already agdiessed b

Court in the contract claimPlaintiffs are not entitled to a doublecovery.

48. Unjust Enrichment. Plaintiffs’ Fourth Cause of Action asserts an unjust enrichment

claim. ECF No.124, at 89.) This is an alternative to the contract claftaintiffs’ proof for this
claim was the same evidence as for their contract cBétause the principal transactions were
covered by written contracts, this claim is unnecessary and nonviable and is denied and
dismissedSeeAshbyv. Ashby 2010 UT 7, § 14, 227 P.3d 24@&R€coveryunder [unjust
enrichmenit presupposethatno enforcedle written or oral contractexists”) (citation and
guotation omitted). Additionally, Plaintiffs have not identified or proven the elemertigsof t

claim. Furthermoreeven if the claim were viabldamages under this claim would be addressed
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in the same way as any alleged damages already addressed by the Court in theclzomsact

Plaintiffs are not entitled to a double recovery.

49. Detrimental Reliance Plaintiffs’ Fifth Cause of Action alleges “detrimental reliance.”

(ECF No0.124, at 9-10.) This is a promissory estoppel claeeAndreasorv. AetnaCas. & Sur.
Co, 848 P.2d 171, 175-76 (Utah App. 1993) (claim of detrimental reliance sounds in promissory
estoppel), and an alternative to the contract clRiantiffs’ proof fa this claim was the same
evidence as for their contract claim. Because the principal transactions were tyverdten
contracts, this claim is unnecessary and nonviable and is denied and dis8es&efl.H Land,
Ltd. v. FarmingtonCity, 2014 UT App 237, 1 31, 336 P.3d 107®@(te a court determines that
an enforceable contraekistsand governs the subject matter of the dispute, the plaintiff is no
longer free to maintain inconsistent legal claims for breadomtractand equitable claims for
promissoryestoppel or unjust enrichment.”) (citation and quotations omitted). Additionally,
Plaintiffs have not identified or proven the elements of this claim. Furtherexa,if this claim
were viabledamages under this claim would be addressed in the sy as any alleged
damages already addressed by the Court in the contract deenspraand Plaintiffs are not

entitled to a double recovery.

50. Constructive Trust. Plaintiffs’ Sixth Cause of Action requests imposition of a

constructive trust. (EF No.124, at 10-11.) This is not in itself a cognizable claim. Rather, it is
an equitable remedy that fails by itself to state a sustainable claim, as articulated ca&e law
and recognized by illustrative federal judicial decisi@eeRawlings v. Rawling2010 UT 52,

19 2632, 240 P.3d 754f. Scholes v. Amg850 F. Supp. 707, 712-13 (N.D. Ill. 1994)
(dismissing constructive trust claim on summary judgment because it is an eqeitadty, not

an independent cause of acticaff,d sub nom. Scholes v. Lehmab6 F.3d 750 (7th Cir. 1995);

42



Swanson v. ALZA CorgNo. C 12-4579 PJH, 2013 WL 968275, at *13 (N.D. Cal. Mar. 12,

2013) (unpublished) (dismissing claim on 12(b)(1) and (6) motion because, under California law,
“aconstructive trusis anequitable remedy, nat cause of actidjiy Bermuda Rd. Properties,

LLC v. EcoLogical Steel Sys., Inblo. 2:12€V-01579JAD-GWF, 2017 WL 797092, at *3 (D.

Nev. Mar. 1, 2017) (unpublished)A“constructive trusis nota standalone clainit is an

equitable remedthat redresses unjust enrichment, fraud, or misconduct.”) (applying Nevada
law). Nor have Plaintiffs separately identified or proven entitlement to such aaldquiemedy

under the claims they advance. Plaintiffs’ separatsecafiaction seeking imposition of a

constructive trust fails as a matterdafv and is therefore denied and dismissed.

51. Conversion Plaintiffs’ Seventh Cause of Action advances a claim for conver&Qi: (

No. 124, at 11-12.) Because the principahgactions are covered by written contracts, this claim
is not only unnecessary but nonviable under Utah’s economic loss rule. The “economic loss
doctrine barsll tort claims seeking recovery for economic losses when the claims are not based
on a duty independent of the contractual obligations between the paknepdell v. Am.

Express Bus. Fin. CorpNo. 2:07€V-198-TC, 2007 WL 4270548, at *6 (D. Utah Nov. 30,

2007) (unpublished). “[O]nce there is a contract, @miclaim must be premised upon an
independent duty that exists apart from the contract. All contract duties, and dlldsreathose
duties . . . must be enforced pursuant to contract IBeighard v. Yate012 UT 45, 21, 285
P.3d 1168 (citation and quotations omitted)eeconomic Iss doctrine, which allows parties to
“allocate risks that may arise prar post-formation” of a contract, applies “to conduct regardless
of whether it preceded or pod&ted the contractDonner v. Nicklaus778 F.3d 857, 873-74

(10th Cir. 2015). Plaintiffs’ claims sound in contract, and their contract clammed viable

through trial, though they were disputed. The damages claimed arose from the gamtiests
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and alleged breach thereof. Plaintiffs have not identified any other basis for a duty igtside
contract context. Nor have Plaintiffs independently met the elements of a conviasioisee

Fibro Tr., Inc.v. Brahman Fin.Jnc., 1999 UT 13, 1 20, 974 P.2d 288 (“A conversion is an act of
wilful interference with a chattel, done withouwial justification by which the person entitled
thereto is deprived of its use and possession.”) (citation and quotations omitted). Térsioanv

claim therefore fails and is denied and dismissed.

52.  Breach of Fiduciary Duty. Plaintiffs’ Eighth Cause oAction asserted a claim for

breach of fiduciary duty at the time their Third Amended Complaint was fH€2F (No.124, at
12-14.) HoweverPlaintiffs subsequently withdrew this claim in their second summary judgment
motion, stating their position with respect to the Loan Transaction Agreements that suc
transactions were “merely loans made at arm’s length” and that “[n]o spegiardaé from

these loans, at least there is no evidence to suggest as much.” (ECF No. 186, at 1ifg Plainti
then suggested that the Hill Top Agreement “is, perhaps, a different matter” arfeeyhlaadl

alleged a breach of fiduciary duty under this agreemkehtat( 1718.) They concluded,

however: “Plaintiffs now believe that they do not have sufficient evidence to continue, and do
withdraw the claim at this time.” (ECF No. 186, at 18.) Plaintiffs’ fiduciary duintias

therefore withdrawn and abandoned before trial in its entirety and is consequenttiyatehie

dismissed.

53.  Fraud in the Inducement- Repayment. Plaintiffs’ Ninth Cause of Action alleges fraud

in the inducement with respect to the alleged nonpayment of the contract B@RNG.124, at
14-16.) To prove fraud, Plaintiffs would have to plead with particularity and prove nine edement

by clear andonvincing evidence:
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(1) that a representation was made (2) concerning a presently existing matexi@) f

which was false and (4) which the representor either (a) knew to be falgeradb
recklessly, knowing that there was insufficient knowledge upon which to base such a
representation, (5) for the purpose of inducing the other party to act upon it and (6) that
the other party, acting reasonably and in ignorance of its falsity, (7) did in fact rely upon
it (8) and was thereby induced to act (9) to that party’s injury and damage.

Francov. The Church ofesusChrist of Latter-day Saints 2001 UT 25, § 33, 21 P.3d 19%e

Court concludes that this claim fails, for at least the reasons set forth olltharfg paragraphs.

54, Plaintiffs did not @ad this claim with particularity as required by la&CE No.
124, at 14-16.) Missing from their pleading are the “who, what, where, when, and how” specifics
required by the pleading standards in this Cir&ee id(citing elements)Schwartas. Celesial
Seasonings, Incl24 F.3d 1246, 1252 (10th Cir. 1997) (fraud allegation must “set forth the time,
place, and contents of the false representation, the identity of the party makingehe fal
statements and the consequences thereof”) (citation andignstamitted) City of Ratorv.
ArkansasRiver PowerAuth, 600 F. Supp. 2d 1130, 1142 (D.N.M. 200&t(@ minimum, Rule
9(b) requires that a plaintiff set forth the who, what, when, where and how of the atbagpkd) f

(citation and quotations omitted).

55.  Plaintiffs have not demonstrated that all the elements of the claim have been met.
In particular, Plaintiffs have not demonstrated by clear and convincing evideneayhat
particular material representation was knowingly or recklessly false whas lmy any particular
defendant about a presently existing fact; that any such was made for the purposeraj theuci
Plaintiffs to act upon it; or that the Plaintiffs did in fact rely upon it and wereltlgenduced to
act to their injury and damage. tRar, the evidence firmly evinces a contractual relationship

gone bad, in which the parties enterg written agreements, then met circumstances in the
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course of the contract relationship that negatively affected performareeatfies vehemently
disagree on and dispute the cause of those circumstances, but the facts do not paesent a f
scenario. This case is a contract case first and foremost, and the Blaatéfnot clearly and
convincingly demonstrated otherwig&f. Cerritos Trucking Co. v. Utah Venture No 645 P.2d
608, 612 (Utah 1982) (“[I]f the promise is made in good faith when the contract is entered into,
there is no fraud though the promisor subsequently changes his mind and fails or refuses to

perfom.”).

56. The evidence at trial was that Plaintiffs were induced by prior performance to
enter into further Loan Transaction Agreements, and not by any particular unnamed.promise
Furthermore, the promises Plaintiffs apparently say induced them into agreemeziteew
promises in the agreements themselves. Under this scenario, the claim soundadt, ootr
fraud. Additionally, the promises were made by entity Defendants, while this slaisserted

only against Tracey Baron. (ECF No. 124, at 14-16.)

57. Becausdhe Plaintiffs have not met their high burden of proof on this cause of

action, their claim is denied and dismissed

58. Fraud in the Inducement— Trust Guaranty. Plaintiffs’ Tenth Cause of Action

alleges fraud in the inducement with respect to the Trust guaranty language includee @i som
the Loan Transaction AgreementSCF Na 124, at 16-19.) The Court concludes that this claim

fails as well, for at least the reasons set forth in the following paragraphs.

59. This claim fails for all the same reasassthose set forth in discussion of

Plaintiffs’ Ninth Cause of Actionsuprg which is incorporated here by reference. The Plaintiffs
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have failed to plead with particularity and prove all the elements of this claitedoyand

convincing evidence.

60. Plaintiffs were induced to continue entering into Loan Transaction Agreements by
prior outstanding performance and returns and not by the Trust guaranty language. This is
evidenced especially by the fact Plaintiffs continued entering into such agteesgardlessf
whether the Trust guaranty language was trardtheyraised no objection if it was omitted.
Plaintiffs have failed to demonstrate by clear and convincing evidence that arserggtien
made about the Trust guaranty was material to thetPigiinlecision to enter into any
agreement with any Defendant. Rather, the evidence ghatvihe Plaintiffs’ early history of
reaping substantial returns from their contracts with the Defendants wasttipgbinducement
for their continuing to enter into such contracts. This is shown not only by the fact that the
Plaintiffs entered into the early contracts without any such guaranty, but also by the fact t
Plaintiffs entered into a sizeable number of contracts that did not have the guaeandyte\the
guaranty concept was first introduced. Their actions demonstrate that the guargnage was
not the inducement for entering the agreements and that they were willing to corgract e
absent such language. On this record, the elements of tharirthelHnducement claim have not

been met with the requisite clear and convincing evidence.

61. Plaintiffs havealsofailed to prove by clear and convincing evidence that
Defendants knowingly or recklessly misrepresented any presently existing fact abbuwisthe
guaranties. Defendants introduced substantial evidence that they did not know thamgdeff L
trustee of the Trust, had mishandled fundsrgreded their availabilityntil these facts came to
light in 2015. After that, Defendants sent a demand to Mr. Long through counsel, terminated

their relationship with him, did not enter into further Loan Transaction Agreements\tpeata
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by the Trust, and reported Mr. Long to the Oregon State Bar. The Court notes that the amount
disbursed and outstanding by the Trust did not exceed the amount availablb efedeiants’
agreementwith the Trust(Ex. 256, at 3  7; Ex. 1068, at 1.) Moreover, Defendants were not
declared in default under the agreersemith the Trust until 2015 (Ex. 256, at 3 1 8) and were

not sued with respect to the saomdil 2017 (Ex. 256, at 21). They entered no further Loan
Transaction Agreements with Trust guaranties after these tatgsr these undisputed
circumstances, Plaintiffs have failed to make out their fiatitieinducement case with the
requisite clear and convincing evidenSeeColoradov. NewMexico,467 U.S. 310, 316 (1984)
(clear and convincing evidence must give the trier of fact “an abiding conviction theaitthef

... factual contentions [is] ‘highly probable™ (quoting C. McCormicaw of Evidenc& 320,

at 679 (1954))Fosterv. Alliedsignal, Inc., 293 F.3d 1187, 1194 (10th Cir. 2002) (clear and
convincing evidence standard requires a quality of proof that is “certain, unambiguous, mnd plai
to the understanding” and “reasonable and persuasive enough to cause the trietabédietee

it") (citation and quotations omitted)nited Statess. Cox 635 F. Supp. 1047, 1051 (D. Kan.
1986) (clear and convincing standard “rightly places a heavy burden” on plaintiffap(caat

guotations omitted).

62. Because the Plaintiffs have not matit high burden of proof on this cause of

action, their claim is denied and dismissed.

63. Extortion. Plaintiffs’ Eleventh Cause of Action alleges a civil claim for
“extortion.” (ECF No.124, at 19-21.) During the Oxbow transaction, Tracey Baron threatened
criminal action if Law and Deem did not sign the releases. Exhibits 167 &Pl&mtiffs argue
that theywere extorted into signing the releases. Utah Code Ann. 8§ 76-6-406(1)(2)(d). They

claim thatTracey Baron knew these threats of criminal action were baseless when he made them
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and that raking baseless threats constitutes material misrepresentation. Law and$3eem
that n executing the releas¢Exhibit 167 & 168)heyreasonably relied on the threats as viable,

and thushereleases are void.

64. The court finds, however, thah#re is currently no civil cause of action
for extortion, and thus, there is no legal reme¢iatvey v. Ute Indian Tribe of Uintah & Ouray
Reservation2017 UT 75, 1 73, 416 P.3d 401. Ratherh§tgreation of such a cause of action is
a matter best lefo the legislature.ld. Faintiffs’ civil extortion claim therefore fails as a matter
of law and is denied and dismissed. Plaintiffs voluntarily waived their clanmdfits on the
Oxbow transaction before the transaction cloB¢aintiffs are noentitled to any damages for

alleged lost profits on the Oxbow transaction.

65. Reformation of Deed Plaintiffs’ Twelfth Cause of Action seeks to reform the

Hill Top deed to plac®laintiffs as sole owners of the property, based on the escrow company’s
loss of the original warranty deed given as secuiZK No.124, at 2123; see alsd&=CF No.

186, at 64-66.) Reformation is not an appropriate claim or remedy with respect to @&dbst de
“Reformationis an equitable remedy that permits the court to @edterms to a deeat alter

the original language ofdeedto conform to the parties’ intent?DIC v. Taylor, 2011 UT App

416, 1 26, 267 P.3d 948uoted inCity Nat'| Bank,N.A.v. Breslin 175 F. Supp. 3d 1314, 1327

(D. Utah 2016) (Waddoups, J.). Heirecontrastalost deed relates to proof of the contenta of
document, which is addressed through the Court’s evidentiary 8dese.g.Fed. R. Evid.
1002-1004. Plaintiffs admitted a copy of the lost original under the rules (Ex. 250, admitted
purswant to parties’ stipulationgllowing them to present their arguments in contextén t

course of these proceedin@geerFed. R. Evid. 1003, 1004(&»). They therefore had no need for
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or entitlement to a deed “reformationi.e., a ruling from this Court that the copy of the original

said something different than what the parties intended or agreed.

66. The problem with the deed copy, as testified tthbyPlaintiffs, was that the
county recorder in Oregon would not allow a copy of the deed to be recorded. The relief the
Plaintiffs seek is apparently a court order directed to the escrow company hadJoumty
recorder in Oregon. Such relief relatesk@ms and parties beyond the jurisdiction of this Court

and outside the scope of these proceedings.

67. Additionally, reformation is an equitable remedy available when legal remedies
are inadequaté&eeSwitzerv. Coan 261 F.3d 985, 991 (10th Cir. 2001) “[T]his court has
repeatedly applied the general rule tbaitablerelief is availableonly in the absence of
adequateemediesat law.”) (collecting cases).he Court concludes the Plaintifiave available
to themadequate remedies at lalwwough their other claims advanced herein and through their
claims in the Oregon Bankruptcy Court. Equitable reformation of the warrantyroeetbreis

not required.

68. Furthermore, even if reformation of the warranty deed were an appropriate
remedy, it would not serve any apparent purpose at this stage, as the Plaintiffs argioo¢gos
to simply record the warranty deed in their favor. This is true both because they ardéledt ent
to that relief, as concluded above, and because this Court’s conslase an intermediate step
to ultimate resolution by the Oregon Bankruptcy Court of entitlement to interdsii Trop.
The orders of this Court and of the Oregon Bankruptcy Court should be adequate authority for

any third party to rely upon if the Paiffs take the proper legal steps to implement thEm
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Plaintiffs still meet resistance from recalcitrant third parties, tae recourse to cournt$

competent jurisdictioto see thasuch ordergareobeyed.

69. Despite calling it reformation, Plaiffs’ governing pleading actually sets forth
claims for breach of contract and specific performance. (ECF No. 124, at 21-2&pitdas
already dealt with the contract claims. Because of the intervening bankruptcy oceddgng
filed by Mrs. Baron, the Oregon Bankruptcy Court, not this Court, has jurisdiction over the Hill
Top property in Oregon. Therefore, specific performance is not available inailnis &S a

remedy. But even if it were, Plaintiffs have not shown they are entitled to tlefs rel

70. For each of these reasons, independently and collectively, the Plaintiffs’

reformation claim is denied and dismissed

Defendants’ Defenses and Counterclaims

71. Declaratory Judgment Defendants’ First Claim for Relief seeks a declaratory

judgment with respect to the parties’ disputes, including an order quieting title oodilh the
Defendants.ECF No0.87, at 53-55.) The request for an order from this Court quieting title in

Hill Top is deniecbecausdefendants previously withdrew and abandongdiat title claimas

such (ECF No.215, at 18.) e Court declarethatthe partiesre entitled to the relief set out in
these Findings of Fact and Conclusions of Law and the final judgment to be entered hereon. All

other grounds on whidtine Defendants have requested declaratory relief are denied.

72.  Mitigation. Defendants’ Answer to the Third Amended Complaint asserted as an
affirmative defense “[a]ny other matter constituting an affirmativergsfavhich is supported by
the evidence atliced during discovery or at trial.” (ECF No. 87, at 16 fs¢€é;idat 1416.)
Mitigation fits that bill. See alsd-ed. R. Civ. P. 15(b)(2) (issues tried by consent treated as if
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pleaded) In addition to any mitigation grounds identified in the other paragraphs of these
findings and conclusion®laintiffs rejected two offers on Hill Toncluding a high offer of
$650,000, because they wanted more money. (T. Baron testimony; Law testimony; Exs. 1092,
1094.) This is unreasonable failure to mitigate umadléhe circumstances, including the fact that
the offers came in during 2016 and 2017 when the parties were at odds with each other and
Plaintiffs had already filed suiBeeAngelosv. First InterstateBank of Utahp71 P.2d 772, 777
(Utah 1983) (“The doctrine of avoidable consequences, also referrechibgagion of
damagesgenerally operates to prevent one against whom a wrong has been committed from
recovering any item adamagearising from the wrongful conduct which could have been
avoided or minimized by reasonable meansgyipted in John Call Eng’dnc. v. Manti City

Corp.,, 795 P.2d 678, 680 (Utah App. 1990) (applying doctrine to contract claims, noting that
“[i] n an action fodamagedgor breach of contract, the amountdaimage®therwise recoverable
by plaintiff can be reduced if plaintiff succeedednitigatingits damage®r if it failed to
properlymitigateits damages”)see alsaMUJI 2d CV2020 (mitigation instructionlf. either of
these offers had been accepted, Plaintiffs would have received back their fundsnamadee
whole and/or had the resources of this Court to assist them in obtaining and preservingshe f
from any such sale. Their failure to accept these offers under these circumstanoestrhtes a
failure to mitigate. The Court determines that the effect here should be to limitraageka
suffered by the Plaintiffs to a return of the funds they loaned on Hill Top, as alreadyideter

by the Court in connection with discussion of the contract claims.

73.  Breach of Fiduciary Duty. Defendants’ Third Claim for Relief seeks, among

other things, damages for Plaintiffs’ breach of fiduciary duty. (Dkt. 87, at 56-58.) Defendant

argue thathis claim goetandin-hand with the fact that the Lodmansaction Areements as
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structured and implemented by the Plaintiffs constitute IRS prohibited transaEworke
reasons described ingcourt’s discussion of IRS prohibited transactions above, the court does
not adopt Defendants’ proposed conclusions regarding breach of fiduciary duty. This claim is

hereby denied and dismissed.

74. Breach of Covenant of Good Faith and Fair DealingDefendants’ Third Claim

for Relief also seeks recovery for breach of the covenant of good faith and fangd@akt. 87,

at 5658.) A covenant of good faith and fair dealing inheres in every contract in&#ah.

Rawson v. ConoveR001 UT 24, 1 44, 20 P.3d 876 (noting both the UCC and the common law
contain this requirement) (collecting citationsf);Utah Code 8§ 70A-1a-304. “Under the

covenant of good faith and fair dealing, each party promises not to intentionally or purposely do
anything which will destroy or injure the other party’s right to receive the fruits oftaact. . . ”
Rawson2001 UT 24, 1 44 (citation and quotations omitted). “[T]o comply, a party must act
consistently with the agreed common purpose and the justified expectations of therbgtier pa

Id. (citations and quotations omitted). “In analyzing for compliance with the covenant, both the
contract languge and the course of conduct between the parties should be considered to

determine the parties’ purpose, intentions, and expectatilans.”

75.  The Court concludes that the Plaintiffs breached the covenant of good faith and
fair dealing in the Hill Top Aggement wheiPlaintiffs failed to approve saef Hill Top
presented to them. The Court concludes that the damages are those identifedseaointract
damagesSee Beck. Farmersins. Exch, 701 P.2d 795, 798 & n.1 (Utah 1985) (breach of
implied covenant is breach of contract, and the claim sounds in conffaetg may be no

double recovery.
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76.  Fraud. Defendants’ Fourth Claim for Relief asserts a cause of action for fraud.
(Dkt. 87, at 58-59.) Defendants concede that the elements ofrthaliclaim havenotbeen met
on this record by clear and convincing eviderethe evidence attests, this is a heavily
disputed contract case, not a fraud case. Defendants’ fraud claim is therefedeashehi

dismissed.

77.  FEailure of Consideration. DefendantsFourth Claim for Relie&lso pleads

failure of consideration. (Dkt. 87, at 58-59Where consideration fails, there was a contract
when the agreement was made, but because of some supervening cause, the promised
performance fails.Gen. Ins. Co. of Am. v. Carnicero Dynasty Cp§45 P.2d 502, 504 (Utah
1976). “Thus, failure of consideration is an affirmative defense as set forth ii8uldd. at
504-05. Though pleaded as a counterclaim, the court will treat it as the defenSeeFed. R.
Civ. P. 8(c)(2). As described in the court’s discussion of the contract counterclairsseidc
above, the court concludes that Defendants have not established their failuredgretiosi

defense, and even if they had, they would not be entitled to a double recovery.

78.  Unjust Enrichment. DefendantsEighth Claim for Reliefasserts annjust

enrichmenclaim. (ECF No. 87, at 62-63.)T'd establish a claim farnjustenrichment, a plaintiff

must show: (1) a benefit conferred . . . ; (2) an appreciation or knowledge by the conferee of the
benefit; and (3) the acceptance or retention [of the benefit] by the confere@eder such
circumstances as to make it inequitable for the conferee to retain the bétheflitt payment of

its value.”U.S. Fidelity & Guar. Co. v. U.S. Sports Specialty As&012 UT 3, 112, 270 P.3d

464 (citation and quotations omittedhis is an alternative to the contract clalgmder this

theory, Defendants’ damages will be treated the same as under their chetagcthut

Defendants are not entitled to a double recovery.

54



79.  OQuster. Defendants’ Ninth Claim for Relief alleges an illegal ouster of Michelle
Baron from Hill Top. (Dkt. 87, at 63-64.) Defendants argue “[t|hat one cotenant is notttiable
his cotenant for rents for the occupancy of the common property is elemental. Andrthes is
even though [the cotenant] uses it and derives income therefrom, . . . as long as he does not
interfere with the cotenant’s right to likewise occupy, use and enyFowever, in this case,
Tracey and Michelle Baron signed a Residential Lease Agreement backdated to December 15
2013 (Exhibit 263) requiring them to pay rent on the Hill Top property to DJ Property Solutions
(David Law) $2,500 a month. Trial Day 2. The pestanticipated that Tracey and Michelle
Baron would either obtain permanent financing requiring payments of $2,500 per month or pay
rent of $2,500 a month. Michelle Baron acknowledged that after she received her intidibst i
Top (Exhibit 251), she intended to continue paying rent. Michelle Baron testimony, Day 4,
crossexamination. No one agreed that the Barons could live in the Hill Top property rent free.

This claim is hereby denied and dismissed.

80. Defamation. Defamation was raised in Defendsin€ounterclaim, addressed on
summary judgment, and tried at trial as a standalone claim. (Dkts. 87, at 57 { 124.f; 253, at 2, 3-
5, 12; 259, at 22-24ee alsd-ed. R. Civ. P. 15(b)(2) (issues tried by consent treated as if
pleaded) Defendants argue thstatements frorRlaintiffs David and Janine LathatTracey
Baron committed fraud, stole money, could not be trusted, was taking money from others “under
the table,” and would be going to jail if they acted to “pressure” tenants in any way are

defamatoryDefendants haveot proven this claim to the Court’s satisfaction

81. Defendants have noted that by this time, amicable relations between the parties
had ended, and were replaced by substantial mistrust, distrust, bickering, and disputed conduct.

Feelirgs between the parties remained particularly tense and bitter, and both sides made
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derogatory comments which may fairly be characterized as unprofessional and even
blameworthy. Because of the nature of the parties’ relationship and the animosity dddmth s
the court finds that the Defendants have not provertlibattatements by Plaintifigere

published with the required degree of fault for defamation. The defamation claimkyg here

denied and dismissed.

82. Waiver. Defendants pleaded waiver asafirmative defense. (Dkt. 87, at 15
17.) To the extent Plaintiffs claimed at trial that they were entitled to unpaid profitstifie
Oxbow transaction, such claim was voluntarily waived by the Plaintiffs’ signingsesd&xs.
167-68) before the Oxbow closingeeMounteer Ents.Inc. v. Homeowner&ss'nfor the
Colony atWhitePine Canyon 2018 UT 23, 1 17, 422 P.3d 809 (waiver is the intentional
relinquishment, express or implied, of a known rigRtaintiffs did not reserve their rights in

doing so, and this lawsuit was not pending at the time.

Entry of final judgment

83. Rule 58(a) of the Federal Rules of Civil Procedure requires thaefye]

judgment . . . must be set out in a separate document,” with exceptions that do not apply here.

84. ThePlaintiffs are directed to prepamsithin 14 days of this ruling, a proposed
form of judgment consistent with this court’s ruling and to present it tDéfendans for
approval as to form or objection before filing it with the court, pursuant to DUCIVR 54-h@). T

court will then enter a final judgment in this case reflecting its ralirgein.

85.  These Findings of Fact and Conclusions of Law, and the final judgment to be
entered pursuant hereto, encompass all outstanding issues, motions, objections, andtether mat
not addressed in prior orders. Any relief not specifically granted herein is denied.
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86. Based on the foregoing Findings of Fact and Conclusions of Law, the evidence
and briefing in this case, the pleadings, and all other matters of record, and for g@od caus

appearing, the Court hereby orders the entry of a final judgment containing the followiag term

1. Judgment in favor of the Law Plaintiffs and against those entity Defendants to be
determined jointly by the parties in preparing the final judgment for $91,475.96,
based on the principal amount identified in Exhibit 300 as these Plaintiffs’ interests
may appear therein.

2. Judgment in favor of the Deem Plaintiffs and against those entity Defendants to be
determined joinit by the parties in preparing the final judgment for $61,828.46,
based on the principal amount identified in Exhibit 300 as these Plaintiffs’ interests
may appear therein.

3. Judgment in favor of Plaintiffs against Tracy Baron for the $41,000 in rents that
Baron collected and deposited in a separate account and then withdrew and spent
without permission, plus prejudgment interest.

4. Plaintiff's Rule 12(b)(1) and (6) Motion to Dismiss Counterclaim Founded on
Internal Revenue Code violations is granted.

5. Declarabry judgment in favor of Michelle Baron as follows: Michelle Baron is
declared to be the equitable owner of Hill Top, with equitable rights of redemption
and sole right of possession, subject to an equitable mortgage in favor of Mr. Law and
Mr. Deem of $248,000 each ($496,000 total), to secure these amounts owed to them

by Michelle Baron.
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6. Breach of contract damages in favor of Plaintiffs and against Tracey andIMiche
Baron in the amount of $2,500 a month for 23 months (unpaid rent on the Hill Top
property from May 2015 until April 2017), for a total of $57,500.

7. Damages in favor of David Law and against Tracey and Melgzton in the
amount of $15,541.77 for taxes and insurance that David Law paid to protect
Plaintiffs’ interest in Hill Top when the Barofigiled to pay the insurance and taxes

that they were required to pay under the JVA { 3(r).
SO ORDERED this 10" day of January, 2020.

BY THE COURT:

i b

David Sam
UnitedStates District Judge
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