Rossi v. University of Utah et al

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

CHRISTINA ROSSI,
Plaintiff,
V.

UNIVERSITY OF UTAH, a Utah state
educational institution; F. EDWARD
DUDEK, an individual, in his official and
individual apacities; KRISTIN A. KEEFE,
an individual, in her official and individual
capacities; JOHN A. WHITE, an individual,
in his official and individual capacities;
JEFFREY J. EKSTRAND, an individual, in
his official and individual capacities,
BRADLEY GREGER, a individual, in his
official and individual capacities; JEFFERY
R. BOTKIN, an individual, in his official and
individual capacities; and DOES 1 through
25, inclusive,

Defendans.

MEMORANDUM DECISION AND
ORDER

Case No02:15¢v-00767

Judge Clark Wadbups

Plaintiff Christina Rossi was dismissed from the University of Utah’s Ph.D. progra

Neuroscience in January 2014. Ms. Rossi challenges the dismissal, which followadeover f

years of graduate work in the program, as a violation of her procedural and substantive due

processights under federal law and a violation of her rights under various stateTlass

matter comes before the court on defendants’ Motion to Dismiss the Universitgtoaihd the

Faculty Defendants in their Official Capacj@kt. No. 28], and defendants’ Motion to Dismiss
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Faculty Defendants in their Individual Capacities [Dkt. No. Z8f court has carefully reviewed
the parties’ motions and memoranda, oral arguments, and the relevafoidhe reasons
below, the court GRANTS in part and DENIES in part both motions.
BACKGROUND

Ms. Rossi's Amended Complaint consists of 303 paragraphs of carefully pled factual
allegations asserting eight separate causes of att@rfirst and second claims for procedural
and substantive due process violations under 42 U.S.C. § 1983 are brought solely against the
faculty defendants their individual capacitie®r damages anih their official capacitie$or
injunctive relief State law claims of negligence, breach of contract, anatb&ahe implied
covenant of good faith and fair dealing are brought solely against the UrnyiadrSitah.Ms.
Rossi also brings declaratory relief and injunctive relief claims, state f@amdgon claims
against defendarmr. Dudek individually, and atate law breach of fiduciary duty claim against
both the University of Utah and defend@&t Dudek individually.

ANALYSIS
l. Motion to Dismiss Legal Standard

To survive a motion to dismiss, plaintiff’'s complaimbtist plead facts sufficient to state
a claim to relief that is plausible on its fdc8later v. A.G. Edwards & Sons, In€¢19 F.3d
1190, 1196 (10th Cir. 2018nternal punctuation omitted) (citimgshcroft v. Igbal556 U.S.
662, 678 (2009)°A claim has facial plasibility when the plaintifiplead factual content that
allows the court to draw the reasonable inference that the defendant is liabkerfostonduct
alleged.”Burnett v. Mortg. Elec. Registration Sys., |06 F.3d 1231, 1235 (10th Cir. 2013).

The court mustdccept althe wellpleaded allegations of the complaint as true and must



construe them in the light most favorable to the plaint&fSers v. Bd. of Cty. Comm’rs of
Jefferson Cty.771 F.3d 697, 700 (10th Cir. 2014Jhe court’sfunction on a Rule 12(b)(6)
motion is not to weigh potential evidence that the parties might present at trial, b&s® ass
whether the plaintiff’s complaint alone is legally sufficient to state a claim forhwlief may
be granted. Sutton v. Utah Sch. for the Deafind, 173 F.3d 1226, 1236 (10th Cir. 1999)
(quotingMiller v. Glanz 948 F.2d 1562, 1565 (10th Cir. 1991).

The court first considers defendants’ arguments that the Eleventh AmerizhreMs.
Rossi’s claims against the University ahé faculy defendants and finds thidie claims against
the University of Utah are barreNext,defendants’ arguments that the faculty defendants are
entitled to qualified immunity are considered and rejectée court then determindsat Ms.
Rossi’s inunctive relief claim is proper, but dismisses her declaratory relief cldhereatfter,
the court determingsat there is an insufficient affirmative link to sustain Ms. Rossi’s claims
against Dr. Greger in his individual and official capacity, and against Dr. B#dtrdnis
individual capacy. Finally, the court retains Ms. Rossi's defamation ctaagainst Dr. Dudek
and dismisses her breach of fiduciary duty claim.

[. Eleventh Amendment lmmunity

A. University of Utah

Actions n federal court against states and state entities are barred by the Eleventh
Amendment to the U.S. Constitutidhennhurst State Sck& Hosp. v. Halderma65 U.S. 89,
98-100 (1984). The University of Utah is considered an “arm of the"sRatach v. Uniersity
of Utah 968 F. Supp. 1446, 1450 (D. Utah 1997). Absent a waiver of sovereign immunity, the

court cannot exerciges supplemental jurisdiction under 28 U.S.C. 8§ 1367 to address plaintiff's



state law claims against the University of UtBbttigew v.Okla. ex rel. Okla. Dep’t of Pub.
Safety 722 F.3d 1209, 1213 (10th Cir. 2013) (“[S]Jupplemental jurisdiction under 8§ 1367 does
not override the Eleventh Amendment’s bar on suing a state in federal court.d.ig her
substantive allegation of a war here Therefore, the court dismisses @filMs. Rossi’sclaims
against the University of Utah.

B. Faculty Defendantsin their Official Capacity

Eleventh Amendment immunity applies not only to actions against states and state
entities, but also to 42 U.S.C. § 1983 actions for damages brought against state officets i
official capacitiesWill v. Mich. Dep't of State Police&l91 U.S. 58, 71 (1989)evertheless,
when sued for prospective injunctive relief, a “person” who violates federas while acting
under color of state law, 42 U.S.C. § 1983 include “a state official in his or her official
capacity,” and such actiotiare not treated as actions against the Stéfédl; 491 U.S. at 71
n.10.See also Cornforth v. Univ. of Okla. Bd. of Rege2i8 F.3d 1129, 1134 (10th Cir. 2001)
(“[T]he Supreme Court made it clear that a private individual may sue a statel ¢t
prospective injunctive relief in federal court even if the Eleventh Amendmentuzdrlgims
from being broughagainst the state itself.”"Because Ms. Rossi's 8 1983 claims against the
faculty defendants in their official capacities are only for prospectivadtije relief, the court
denies defendants’ motion to dismiss them in their official capacities sarEleAmendment
grounds.

C. Faculty Defendantsin their Individual Capacities

State officials can be sued for damages in their individual capacities pus§al@83.

Cornforth, 263 F.3d at 113%ee alscChenault v. BroadbenNo. 99NC-133 K, 2000 WL



33710850, *2 (D. Utah Oct. 27, 2000) (unpublished) (citation omitted) (“Suits against individual
state employees not in their official capacity are not barred by the Eleverghdinent and may
be brought under 42 U.S.C. § 1983 where proper.”). Ms. Rossi’s § 1983 claims for relief against
the faculty defendants in their individual capacities only seek damagesdigggrthe court
denies defendants’ motion to dismiss the faculty defendants in their individuaitiespac the
basis of Eleventh Amendmemmunity.
[1. Qualified Immunity

Ms. Rossi’s complaint alleges a deprivation of her liberty and/or propertgstdehat
implicates the Due Process Clause of the U.S. Constitution. U.S. Const. amend. XTWe8 1.
faculty defendants in their individueapacities assert thqualified immunitybars plaintiff from
pursuing her 42 U.S.C. 8§ 1983 due process clamgaist themState officials are generally
shielded from civil damage liability when performing discretionary functioriess their
conduct vwolates ‘tlearly established statutory or constitutional rights of which a reasonable
person would have knownGomez v. Woqat51 F.3d 1122, 1134 (10th Cir. 2006) (quoting
Harlow v. Fitzgerald 457 U.S. 800, 818 (1982). Ms. Rossi bears the burden of showing that the
well-pleaded facts in her complaint allege that defendantsolated a constitutional or
statutory righ{2) that was clearly established at the time of the unlawful con8ecta v. Colo.
Dep’t of Corr, 455 F.3d 1146, 1150 (10th Cir. 200B)she fails to meet thisurden, defendants
are entitled to qualified immunityrhe court has discretion to analyze the two prongs of qualified
immunity in any ordedepending on the factual circumstances of the iddat casePearson v.

Callahan 555 U.S. 223, 236 (2009).



A. Ms. Ross Plausibly Alleged Substantive and Procedural Due Process
Violations

The court begins with Ms. Rossi’s claim tihatr dismissal from the Ph.D. program
violated her substantive due procaghits because defendants arbitrarily resporidéer
faculty mentor’s (Dr. Dudek’syonflict of interest andesearch misconduct allegations against
her.“[I]n order to present a claim of denial of substantive due process by amjsdbr
arbitrary or capricious reasons, a liberty or property interest must lnptesvhich the
protection of due process can atta@®iges v. United States44 F.2d 1418, 1420 n.3 (10th Cir.
1984) (internal quotations omitted). The Tenth Circuit has held that individuals haveaseatote
property interest in their enrollment in a program of public educafieeGaspar v. Bruton513
F.2d 843, 850 (10th Cir. 1978}0ssett v. Oklahoma ex rel Bd. of Regents for Langston,Univ
245 F.3d 1172, 1181 (10th Cir. 2001). Similarly, such individuals also have a protected liberty
interest against state actors arbitrarily depriving them of their “gaotenreputation, honor, or
integrity” because it may “interfere with later opportunitiestiigher education and
employment."Goss v. Lopez19 U.S. 565, 574 (1975). Thuft]ie Due Process Clause not
only provides a procedural safeguard against deprivations of life, liberty, and pioypteatso
protects substantive aspects of those isterieom unconstitutional restrictions by governnient.
Butler v. Rio Rancho Pub. Schs. Bd. of EdB41 F.3d 1197, 1200 (10th Cir. 2003) (quoting
Harris v. Blake 798 F.2d 419, 424 (10th Cir. 1986).

Here, Ms. Rossi enrolled in the University of Utalterdepartmental Program in
Neuroscience in 2008A(n Compl, 11 1, 13). Over 300 paragraphs of momclusory factual
allegations in the complaint paint a detailed picture of an otherwise high-achiadingeH-

respected graduate student whose researdheputatiotnecame tainted by Dr. Dudek’s
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financial and scientific conflict of interest in a wireless device he recommeheeakse for
recording seizure information in experimental miG&ed AmCompl, Dkt. No. 23).Defendants
motions do notirectly address Ms. Rossigubstantive or procedurdlie process claimabout
Dr. Dudek’s conflict of interest and research misconduct allegations againRéaliger, they
essentially defend by asserting that her dismissal was not arbitraagrariceus because it was
for substandard academic performance; thus they focus on showiMstHabssreceived
sufficient procedural due process prioatad/or afteher allegedly academaismissal.
Accordingly, the courtifst addresseBls. Rossi’sprocedural due process claims in light of
defendarg’ procedural due process defense todikegations of a substantive due process
violation.

1. Procedural Due Process

Defendantargue that Ms. Rossi was entitled'ar less stringent procedurflue
process] requirements” before being dismissed for academic reasons thanlsheawebeen if
she had been dismissed for disciplinary reasbratter v. Regents of the Uni219 F.3d 1179,
1184 (10th Cir. 2000), Even if her dismissal was disciplinary, however, defendants atgue tha
Ms. Rossi received all the due process to which she was entitled and thus cannot densnstr
constitutional violation. [Dkt. No. 29, pp. 6-10].

In support of this argument, defendants selectively cite to paragraphs of theisbmpla
that identifynotice and informal hearings provided to address Ms. Rossi’s allegedly substandard
academic performance: Hhailed dissertation defense, notice of faculty feedback on the
dissertation papers beginning in approximately March 2013, the November 2013 meeting in

which her dissertation committee initially informed her of their decision to dismisa he



probationary reinstatement letter they gave her two days later, Ms. Ragssguent grievance
letter to the University, and the program’s final dismissal letter of #pi3a2014.[d.] This
notice andnformal hearingprocess, they allege, is comparable to those courts found adequate in
other academic and disciplinary dismissal cases, suBbaad of Curators of Univ. of Missouri
v. Horowitz 435 U.S. 78 (1978) (medical student dismissed for failure to meet academic
standards)Gaspar 513 F.2d 843 (nursing student dismissed for clinical performance
deficiencies)Harris, 798 F.2d 419 (graduate psychology student dismissed for academic
deficiencies)Halvorson v. Univ. of Utah Sch. of Me@007 WL 2892633 (D. Utahljenderson
v. EngstromNo. CIV 104116-RAL, 2012 WL 4009108 (D.S.D. Sept. 12, 202aduate
student dismissed for academic and disciplinary reasonsBrama v. Univ. of Kansa4d6 F.
Supp. 3d 1275 (D. Kan. 2014) (law student dismissed for disciplinary reasons).

The court is not persuaded that defendaantalysis is sufficienin this contextFirst, Ms.
Rossi’'sAmended Complaint, taken as a whated assumed to be true at this stage of the
proceedingsalleges that she was not given pre-dismissal notice or an opportunity to be heard
specifically about data falsification or research misconduct claims apamSecond, Ms. Rossi
makesfactual allegations regardigy. Dudek’sconflict of interestand research misconduct
claimsagainst hethat taintgheallegedly academinature of hedismissal thatvasnot atissue
in any ofthe cases citedy defendantslhird, given these allegationshether Ms. Rossi was
dismissed for academic, disciplinary, or other reasons entirely unrébaliés. Rossi’s
performance or character due to Dr. Dudek’s conflict of inte@stot be resolved by the court
on a motion to disnss See Lee v. Kansas State UniNo. 12CV-2638JAR-DJW, 2013 WL

2476702, *8 (D. Kan. June 7, 2013 (unpublished) (“The question of whether the dismissal was



academic or disciplinary [or for some other purpose] is a fact question that camesolved on
a motion to dismiss.”).

At oral argument, the court asked defendants whether Ms. Rossi’s substamtingeticht
her dismissal was tainted by Dr. Dudek’s conflict of interest should be hesdrel, iin fact,
received adequate procedural due procesterdants responded that claims about Dr. Dudek’s
conflict of interest should not be heard, because adequate procedural due process for an
academic dismissal means that there is no constitutional viol&tercourt disagrees that
procedure alone saves deflants from this claim, becausgwithstanding notice and hearing,
procedural due process has not been validly provided if the demsionedvas not the product
of “careful and deliberaterofessional judgmentGossett245 F.3d at 1181-8RBecause
dlegations of Dr. Dudek’s conflict of interest taints defendants’ claim thaliimissal was
academic,he court finds that Ms. Rossi has met her burden to plastdtiy procedural due
process violation.

2. Substantive Due Process

The court now addresskts. Rossi'sclaim that her substantive due process rights were
violated While the court is conscious of tBeipreme Court’s reluctance to articulate a general
substantive due procesghtin graduate academic settingeg Regents of the Unof. Mich. v.
Ewing 474 U.S. 214, 226 (1985), that does not mean there is no right. Rather, the court reviews
whether the deprivation is based on a “genuinely academic decision” and only oveifities i
is such a substantial departure from acceptedems norms as to demonstrate that the person

or committee responsible did not actually exercise professional judgriterat 225.



Ms. Rossi’s complaint alleges that in the final year ofdtleerwise successful
performance in th@h.D. program, and in the same month (November 20B2xhe reported
negative seizure data results using the wireless recording device to Dk, buaddne wrote her
a letter disclosing his financial and scientific conflict of interest in thecdeand recommended
that another committee member independently review her data to addresdlitisafonterest
But, he failed to copy that committee member on the conflict of interest letter or ask him to
review the data; he also failed to place the conflict of interest iethds. Rossi’'s student file.
Dr. Dudek then allegedly disengaged with Ms. Rossi’s preparations to completesbetation
and prepare her defense. He requested that she revise her dissertation in #haamnaer
erroneously suggest she had achieved positive seizure data using theHtieeieeted her from
his research lab two days before slees to defend her dissertation and demanded that the
University investigate her for research misconduct (which the Universityrdidjid not find).
Dr. Dudekallegedly simultaneouslgnd repeatedlgontaminated her reputation for honesty and
academic integrity to the members of the dissertation committeeontibe basis of those
representations, voted to dismiss fiem the programThen, she alleges that Dr. Dudeledis
her dissertation data to promote his own interests in the wireless recordiog. @&se Am
Compl).

Although generally courts defer to a school’s decision to dismiss “a studaetface of
a substantive due process challerfigiee decision is not arbitrary, lacking a rational basis, or
shocking to the conscience of federal judg8sitler, 341 F.3d at 120041 (citingTonkovch v.
Kansas Bd. of Regents59 F.3d 504, 528 (10th Cir. 1998)urtis v. Oklahoma City Pub. Sch.

Bd. of Educ, 147 F.3d 1200, 1215 (10th Cir. 1998peyta v. Chama Valley Indep. Sch. Dist.
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77 F.3d 1253, 1256 (10th Cir. 1996), Ms. Rossi’'s complaint raises the question of whether the
decision to dismiss her was@reful and deliberate” exercise of professional academic
judgmentrather tharbeingmotivated by an intent to suppress negative data regarding the
conflicted deviceSeeAssenov v. Univ. of Utab53 F. Supp. 2d 1319, 1330 (D. Utah 2008)
Gossett245 F.3d at 1181 (“the notion of judicialfdeence to academic decisions loses force
when, as here, the decisiaraker is accused of concealing rasademic or constitutionally
impermissible reasons for its action.”) (internal punctuation omitted) (d&twigg 474 U.Sat
225).

At this stage othe proceedings, the court must accept Ms. Rossi’s factual allegations as
true. Thus, the court finds that Ms. Rossi has met her burqeausibly allege that her
dismissal wasn arbitrarydeprivation of her property and liberty rights under the Fourteenth
Amendment.

B. Fourteenth Amendment Due Process Protections Were Clearly
Established

Having determined that M&ossi has met her burdengi@usibly allegedefendants’
substantive and procedural due process violations, the court now must ex&etinerihere
was clearly established law prohibiting the alleged violatgthe time theyccurred
Generally, a right is clearly established if there is “a Supreme Couerh Tircuit decision on
point, or the clearly established weight of authority from other courts . . . have faulahtto
be as the plaintiff maintainsMaresca v. Bernalillo Cty., 804 F.3d 1301, 1308 (10th Cir. 2015).
The analysis, however, “involves more than a scavenger hunt for prior cases withlyptbeis
same facts.Davis v. Clifford,2016 U.S. App. LEXIS 10648 (10tir. June 13, 2016) (quoting

Perea v. Baca817 F.3d 1198, 1204 (10th Cir. 2016). “The more obviously egregious the
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conduct in light of prevailing constitutional principles, the less specificitygairedfrom prior
case law to clearly establish the violatioBdvisat *10.

Ms. Rossi argues th&upreme Court and Tenth Circuit precedent have clearly
established that graduate students at public institutions with protected properbeayd |
interests are due constitutionally sufficient procésddre they are dismissédissenoy553 F.
Supp. 2d at 1328 (emphasis added). This pre-dismissal due process “should be commensurate
with the circumstances and severity of the situatitth.In Gossettfor example, while the Tenth
Circuit acknowledgethat courts shoultshow great respect for the faculty’s professional
judgment” on a “genuinely academic decisiah}ield thateven if constitutionally adequate
notice has been givedueprocess is not satisfiagdhen the plaintiff has asserted a plausible
challenge that the decisidtself was not the “product of conscientious and careful deliberation”
about academic abilitiebut instead was based on “nonacademic or constitutionally
impemissible reasons245 F.3d at 1181-82.

Similarly, the Supreme Coudcknowledges the need to examine faculty decisions that
are “such a substantial departure from accepted academic norms as to demoatthate th
person or committee responsible did not actually exercise professional judgaventy’ 474
U.S.at225. Because Ms. Rossi has plausibly alleged that her continued enroliment in the Ph.D.
program and her reputation for academic integrity were tainted by Dr. Duaeiiicof
interestand unproven allegations that she falsified her researchtiiataurt finds thatlearly
established law required defendants to provide constitutionally adequatsipissal notice and
ameaningfulopportunity tospecifically address the confliof interestand research misconduct

allegations

12



Additionally, becausehe dangers afonflicts of interesare well known in academic
researcHields, at this stage of the proceedingsen the court takebe allegations in Ms.
Rossi’'s Amended Complaint as true, the court is not persuaded by defendantshésdghate
even if they violated Ms. Rossi’s constitutional rights as defined by clesiidplished law, they
were not unreasonable to assume that the notice and hearings they did peogidafiicient in
these circumstanceSee Mecham v. Frazigs00 F.3d 1200, 1203 (10th Cir. 2007). For all of
these reasons, the court holds that the faculty defendants in their individual eaaeitnot
eligible for qualified immunity.

IV. Claimsfor Injunctive and Declaratory Relief

Ms. Rossi’sstate law clainfor prospectivenjunctive reliefasksthe court to “prohibit the
University from enforcing its discharge of Christina from the Programd™eequire the
University’s reinstatement of Christina into the PrograrArh(Compl, 1 309) Because the
court has determined that Ms. Rossi has met her burden of plausibly alleging thasshe w
deprived of due process in violation of a clearly established constitutional righplausible for
the court to find that she is likely to succeed on the merits of her underlyims ead be
entitled to injunctive reliefSee Rizzo v. Goodé23 U.S. 362, 377 (1976&ee also Harrison v.
Morton, 490 Fed. Appx. 988, 995 (10th Cir. 2012) (stating ¢méitlementto an injunction
requiresdemonstration that constitutional righwere actually violatedpefendants’ motion to
dismiss plaintiff's injunctive relief claims is therefore denied.

Ms. Rossi also seeks declaratory relief regarding “her rights tespdee November 22,
2013 letter” that “purported to contain a ‘detailed plan for [her] to move forward daweeipt

of the Ph.D. degree in Neurosciencéit Compl, 11 259, 270)The court agrees with
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defendantshatthe Eleventh Amendment bars retrospective claims for declaraiggfagainst
them in their official capaa#gs Meiners v. Univ. of Kan359 F.3d 1222, 1232 (10th Cir. 2004).
Defendants in their individual capacities cannot provide the equitable relief spuiytst
Rossi’sclaim fordeclaratory reliefSee Constantino v. Mich. Dep’t of State Pqlit@7 F. Supp.
2d 724, 732 (W.D. Mich. 2010) (identifying thatlaclaratory relief claim against defendants in
their individual capacities is improper when such declaratory relief can only di@ethfrom
them in their official capacitigsThe court grants defendants’ motion to dismiss Ms. Rossi’s
declaratory relief claim
V. Affirmative Link to Individual Faculty Defendants

Individuals are liable under 42 U.S.C. 8 1983 only “based on personal involvement in the
allegedconsttutional violation.” Foote v. Spiegell18 F.3d 1416, 1423 (10th Cir. 1997). For a
claim against an individual defendant to survive a motion to dismiss, the complaint must
plausibly allege an “affirmative link” between a defendant’s personal getichand the
alleged constitutional violatiouvaa v. City of Taylorsvill&s06 F. Supp. 2d 903, 9QB. Utah
2007) (quotingstidham v. Peace Officer Standards And Traing@p F.3d 1144, 1157 (10th
Cir. 2001)). Defendants have moved to dismiss Dr. Greger, Dr. Eckstrand, Dr. Botkin, and Dr.
White for failure to allege an affirmative link

A. Dr. Greger

Dr. Greger now lives in Arizona and was formeaaljacultymember at the University of
Utah, a former program faculty member, and a former membds oRossis dissertation
committee(Am.Compl, Y 7).Other than allegations that he heBrd Dudek’s complaints about

her and voted to dismiss her from the program, Msskhas not alleged factgaanst Dr.
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Greger that rise to anythimgore than passive involvement in a violation of her due process
rights. The allegationsffectively support onlyhat Dr. Gregetrubberstamped” thelismissal
decision; his supervisoryattis as a committee member alone is not entugffirmatively link
him to a constitutionaliolation. SeeGallagher v. Sheltgrb87 F.3d 1063, 1069 (10th Cir. 2009).
Accordingly, the court dismisses Dr. Greger in his individual capacity andjd®ba is no
longer employed by the University of Utah such that any award of injunctieénediardinge-
enrollment in the program will apply to him, the court also dismisses Dr. Gregeraffibial
capacity.
B. Dr. Ekstrand

Dr. Ekstrands a University faculty member, program direcformermember of Ms.
Rossi’s dissertation committee, aiodmerly Ms. Rossi’s independent conflict of interest
manager/reviewe(Am Compl, 1 6). The Amended Complaint does not allege that Dr. Ekstrand
ever received notice of the conflict of interest affecting Ms. Rossi’s daltaiasertation, nor any
request to independently revidwrdata or conflict of interest issuess a former dissertation
committee member, the allegations against him also efégsupport only that he “rubber-
stamped” the dismissal decision against Ms. Réssithe same reasons the court dismiBses
Greger in his individual capacity, the court dismisses Dr. Ekstrand in his indicial@tity. Dr.
Ekstrand is not dismissexl his official capacity, however, because he is a still a faculty member
to whom injunctive relief may apply.

C. Dr. Botkin
Dr. Botkin is a University faculty member, the University’s VP for Rege#teqgrity,

and the University’'s Research Integrity Officékm Compl, § 8).Ms. Rossi alleges that after
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Dr. Botkin received demands frobr. Dudekto investigate her dissertation work for
“falsification,” he conducted an investigation that ultimately did not find thaesfgaged in
misconduct that mehe definition of “research misconduct” per University Policy 7-08in (
Compl, 11 198-226). Ms. Rossi also alleges that Dr. Bdtkied to follow Policy 7001’s
requirements to establish an ad hoc misconduct inquiry committee and chairpersafy, teenot
of thefalsificationallegations and the composition of the committee, and to rdstore
reputation when the allegations of miscondumetenot confirmed. Id.). The court agrees with
defendants that &ilure to adhere to administrative regulatiotises noinecessarily équate to a
constitutional violation.’'Hovater v. Robinsqrl F.3d 1063, 1068 n.4 (10th Cir. 1993).
Nevertheless, the court finds that Ms. Rossi has plausibly alleged a suffitiremat@fe link
between Dr. Botkin’s failure to restore her reputation and the constitutionaiamslat
surrounding her dismissbecauséhe court finds that it is reasonable to infer from the complaint
that lad Dr. Botkintaken steps to restolds. Rossi'sreputationto her dissertation committee
membergrior to their vote to dismiss her from the prograéinose members may have evaluated
Dr. Dudek’sacademic and character representatamit Ms. Rossh a different light The
court therefore denies defendants’ motion to dismiss Dr. Botkin in higdodivcapacity
Because reputation restoration may also be required as part of any injuricth@dered, the
court also denies defendants’ motion to dismiss Dr. Botkin in his official capacity.
D. Dr.White

Dr. White is a University faculty membegmogram faculty member, and a former

member of Ms. Rossi’s dissertation committ@an Compl, T 5).Ms. Rossi’s factual

allegations against Dr. White suggest substantially rpersonal involvement with Ms. Rossi
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during the period in which Dr. Dudekéonflicts of interest were impacting the completion of
Ms. Rossi’'s academic and research prograliso plausibly alleged is thétased on Dr. Dudek’s
representations to hirr. White personally influenced other dissertation committee members to
follow his vote against Ms. Rossi on “character” groudsa result, a sufficient affirmative
link has been alleged and the court denies defendants’ motion to dismiss Dr. Witliterihis
individual capacity or his official capacity
VI.  Defamation Claims Against Dr. Dudek in HisIndividual Capacity

Defendants argue that the Utah Governmental Immunity Act bars this mmarhéaring
the state law defamation claim against Dr. Dudek, noting that the Act does notrwaiveity
for “any injury proximatelycaused by a negligent act or omission of an employee committed
within the scope of employment” arising from, among others, “libel, slander} deog
“misrepresentation.U.C.A. 8 63G-7201(4)(b), (f) They further assert that Utah distrcourts
have previously applied such immunity to dismiss common law defamation clzavig v.
Smalley 4 F. Supp. 2d 1315, 1324 (D. Utah 1998)jima v. Lehi CityNo. 2:13ev-000755,
2015 WL 4276399, at *8-9 (D. Utah July 14, 2015). In light of Rgssi’splausiblefactual
allegations that Dr. Dudek engaged in willful misconduct related to his conflict céshte
defendants’ reliance on the Utah Governmental Immunity Act is misplaced ramat csaipport
dismissal of this claimThe Act specificallywaives immunity for a governmental actor who
injures another due to “fraud or willful miscondudd.C.A. 8 63G-7202(3)(c)(i) (“A plaintiff
may not bring or pursue any civil action or proceeding based upon the same sultgrct mat
against the employee . whose act or omission gave rise to the claim, unless . . . the employee

acted or failed to act through fraud or willful misconduct.”).
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Alternatively, defendants argue that the court should decline to exercidersaptal
jurisdiction over this claimBecause there is a “common nucleus of operative fact” between this
claim and Ms. Rossi’s 8§ 1983 claims involving Dr. Dudetonflict of interestthe court finds
that this claim arises out of the “same case or controversy” and that it is itetiestof
fairness, convenience, and judicial economy for the court to exercise supplgoresdadtion
over the defamation claimSeeEstate of Harshman v. Jackson Hole Mt. Resort C&f9 F.3d
1161, 1165 (10th Cir. 2004).

VII. Breach of Fiduciary Duty

Plaintiff's complaint alleges the elements of a “fiduciary relationship” betwé® Rossi
and Dr. Dudek, buat oral argument shecknowledgedhat the imposition of &duciary duty by
aprofessoror mentor toward a graduate student has never been imposed by Utah statutory or
case law. Other courts that have considered whether such a fidudaexhisbetween a
professoror mentor toward a graduate student have found none, largely because of competing
and/or conflicting obligations to the university or others that prevent tr@mldeing legally
bound to act solely for the student’s ben&ee Swenson v. Bendéé4 N.W.2d 596, 602
(Minn. Ct. App. 2009)Childers v. New York and Presbyterian He6 F. Supp. 3d 292, 306
(S.D.N.Y. 2014)Even if plaintiff is correct that theourt is not precluded from considering this
claim under the Wth Governmental Immunity Acthe courtis not inclined to exercise
supplemental jurisdiction ovér Because the state court must necessarily hear Ms. Rossi’s other
state law claims against the University arising out of the same factual nuckeasuttbelieves
that making new la in this area is a function better suited to the state court. Consequently, the

court dismisses this claim
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CONCLUSION

For the foregoing reasons, the court GRANTS in part and DENIES in part defendants’
Motion to Dismiss the University of Utah and the Faculty Defendants in their Official Capacity
[Dkt. No. 28], and defendants’ Motion to Dismiss Faculty Defendants in their Individual
Capacities [Dkt. No. 33] as follows: The University of Utah is dismissed without prejudice. Ms.
Rossi’s declaratory relief claim is dismissed without prejudice. Defendants Dr. Greger and Dr.
Ekstrand are dismissed in their individual capacities. Defendant Dr. Greger 1s also dismissed in
his official capacity. The breach of fiduciary duty claim against the University and Dr. Dudek is
dismissed without prejudice. Ms. Rossi may proceed with all other claims against the remaining

defendants.

DATED this 24th day of June, 2016.

BY THE COURT:

Clark Waddoups
United States District Judge
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