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INTHE UNITED STATESDISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

VALERIE J. MCCLORY, an individual, MEMORANDUM DECISION AND
and MICHAEL A. MCCLORY, an ORDER
individual, jointly as husband and wife,
and severally asindividuals;

Plaintiffs, Case No. 2:15-cv-778-PMW
V.

(The Estate of) JERALD KEEN, deceased,

Defendant. Magistrate Judge Paul M. War ner

On April 12, 20186, all parties consented to hgvnited States Magistrate Judge Paul
M. Warner conduct all proceedingsthe case, including entry ohfal judgment, with appeal to
the United States Court of Appeals for the Tenth Cifc@ee28 U.S.C. § 636(c); Fed.
R. Civ. P. 73. Before the court is (the Estate of) Jerald Keen’s (“Defendant”) motion to dismiss.
The court has carefully reviewed the writtaotion and memoranda submitted by the parties.
Pursuant to civil rule 7-1(f) of the Rules ofaetice for the United States District Court for the
District of Utah, the court has concluded thatl @rgument is not necessary and will determine
the motion on the basis of the written memorasteDUCIVR 7-1(f).

Valerie and Michael McClory Plaintiffs”), residents of Wth, visited Hawaii as guests

of Defendant, a resident of [@arnia. During the trip, on Nvember 5, 2013, Plaintiffs were
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passengers in a rental car driven by DefendBidintiffs allege thaDefendant operated the
vehicle in a negligent manner and caused amaaltde accident in which Plaintiffs suffered
serious bodily injuries. Following the accident, Plaintiffs sought medical treatment in Utah.

On November 11, 2015, Plaintiffs filed suiteaigst Defendant in Utah for injuries
sustained as a result of the accident. Defenfdadta motion to dismiss for lack of personal
jurisdiction on the grounds thBiefendant does not have suffidieninimum contacts with Utah.

“Where the court’s jurisdiction is contesl, the plaintiff has the burden of proving
jurisdiction exists.” AST Sports Sci., Inc. v. CLF Distrib. Lt814 F.3d 1054, 1056 (10th Cir.
2008). “Where a district court considers a pral motion to dismiss for lack of personal
jurisdiction without condumng an evidentiary hearing, the pi&ff need only make a prima facie
showing of personal jurisdiction to defeat the motioll” at 1056-57. “When evaluating the
prima facie case, the court is boundesolve all factual disputes in favor of the plaintiff in
determining whether he has deathe requisite showing.ld. “However, only the well pled
facts of plaintiff's complaintas distinguished from merenclusory allegations, must be
accepted as true.Wenz v. Memery Crystyd5 F.3d 1503, 1505 (10th Cir. 1995).

“To obtain personal jurisdiction over a noridest defendant ia diversity action, a
plaintiff must show that jurigdtion is legitimate under the laved the forum state and that the
exercise of jurisdiction does not offend the guecess clause of the Fourteenth Amendment.”
ClearOne Commc'ns, Inc. v. Bowe6l3 F.3d 735, 763 (10th Cir. 201(fjuotations and citation
omitted). Utah’s long-arm statute supports assgtjurisdiction to the fullest extent permitted
by the due process clausd-irst Mortgage Corp. v. State Street Bank and Trust €3

F.Supp.2d 1167, 1173 (D. Utah 2001). “Personasgliction over a nonresident defendant



satisfies due process if there are sufficienhimum contacts between the defendant and the
forum State.” Fireman’s Fund Ins. Co. v. Thyssen Min. Const. of Can, 68 F.3d 488, 493
(10th Cir. 2012) (quotingVorld-Wide Volkswagen Corp. v. Woodsé44 U.S. 286, 291
(1980)). “The minimum contacts may supporedfic jurisdiction orgeneral jurisdiction.’ld.
Specific jurisdiction requires that a defentéhave sufficient minimum contacts with the
forum state, and jurisdiction ovéhe defendant cannot offend diional notions of fair play
and substantial justice.’Td. (quotingAsahi Metal Indus. Co., Ltd. v. Super. Ct. of Cal., Solano
Cnty, 480 U.S. 102, 113 (1987)). Specific jurcttbn over a nonresident defendant is
established “if the defendant has ‘purposefullyedied’ his activities at residents of the forum,
and the litigation results from alleged injuries ttaaise out of or relatéo’ those activities.”
Benton v. Cameco CorB75 F.3d 1070, 1075 (10th Cir. 2004) (quotthgger King Corp. v.
Rudzewicz471 U.S. 462, 472 (1985)). However, “[w]h@reourt’s exercise of jurisdiction does
not directly arise from a defenatzs forum-related activities, éhcourt may nonetheless maintain
general personal jurigtion over the defendant basedtbe defendant’s general business
contacts with the forum stateMelicopteros Nacionales de Colombia v. Hdi66 U.S. 408, 415
(1984). “Where a court has gengtaisdiction over a defendant, that defendant may be called
into that court to answer for any allegecowy, committed in any place, no matter how unrelated
to the defendant’s contacts with the forurAimerican Fidelity Assur. Co. v. Bank of New York

Mellon, 810 F.3d 1234, 1238 (quotations and citation omittetwever, those contacts must be

S0 continuous and systematic as to rendanJtessentially at home in the forum State.

Fireman’s Fund Ins. Cp.703 F.3d at 493 (quotingoodyear Dunlop Tires Operations, S.A. v.



Brown 564 U.S. 915, 919 (2011)). “For an individutde paradigm forum for the exercise of
general jurisdiction is #individual’'s domicile.” Goodyeay 564 U.S. at 919.

Plaintiffs argue that theourt has general personatigdliction over Defendant.
Specifically, Plaintiffs alleg¢hat Defendant spoke daily oretkelephone with his daughter in
Utah, he made an annual tripddah and rented the same hofoethree weeks to a month, he
had friends in Utah that he called on the teleghamd he sent the information about the Hawaii
trip to Plaintiffs in Utah. However, these adirs fail to meet the thehold of “substantial and
continuous” activity that is requad for general personal jurisdiction. Furthermore, this court
does not have specific personal jurisdiction dvefendant as the everg&ing rise to the
lawsuit occurred outside of Uta The parties’ Hawaiian vacati had nothing to do with Utah.
Defendant made the reservations for the hantell rental car in Hawaii from his home in
California. The accident occurred in Hawaihile Plaintiffs are residents of Utah, sought
additional medical care in Utah, and retained expértesses in Utah, thesinilateral actions of
Plaintiffs do not establish personatisdiction over Defendant.

Based on the foregoing, this court concludes Baintiffs have faild to establish that
this court has either general or specificgo@al jurisdiction over Defendant. Accordingly,
Defendant’s motion to dismiss@RANTED.

ITISSO ORDERED.

DATED this 6th day of October, 2016.

BY THE COURT:

y },;J/QJW

RAUL M. WARNER
UnitedStatesMagistrateJudge
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