Irwin v. Colvin

UNITED STATES DISTRICT COURT
DISTRICT OF UTAH CENTRAL DIVISION

ANDREW J. IRWIN MEMORANDUM DECISION AND
Plaintiff, ORDER

v Case N02:15-CV-00786DBP

CAROLYN W. COLVIN, Acting

Commissioner of Social Security, Magistrate Judge Dustin B. Pead

Defendant.

The parties stipulated to thidurts jurisdictionpursuant to 28 U.S.C. 636(c) EGF
No. 15. Plaintiff, Andrew J. Irwin, (“Mr. Irwir) appeals the Commissioner of SoSalcurity’s
decision denying higlaim for Disability Insurance Benefits under Title 1l of the Social 8gcu
Act (the Act), 42 U.S.C.88401-433, as well as, Supplemental Security Income, 42 U.S.C.
§81381-1383f.HECF Na 3). Having considered the parties’ briefs, the administrative record,
the arguments of counsel, and the relevant law, the Court REVERSES and REMANDS the
Commissioner’s decision for further consideration.

BACKGROUND

Mr. Irwin filed an application for Dability Insurance Benefits (“DIB”), as well as,
Supplemental Security Iome (“SSI1”) on June 24, 2018lleging disability beginning
September 10, 2012T(, 196—-197. Mr. Irwin’s claim was initially denied o8eptember 30,
2013, and upon reconsideration on February 13, 20148%, 86, 87, 88 Thereafter, Mrlrwin
timely requested a hearing before an Administrative Law Judge (“ALJFebruary 19, 2014.

(Tr. 137138,
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A hearing was held on March 20, 20d&fore Administridve Law Judg Norman
Bennett. Tr. 37-58). The ALJ issued a decision findMg Irwin not disabled on June 9, 2015.
(Tr. 139-165). The Appeal Council denied Mr. Irwin’s request for review on September 25,
2015. {r. 1-5. Mr. Irwin brought this action to appeal the Commissioner’s decision pursuant
to 24 U.S.C. § 405(g), which provides for judicial review of the defendant’s final decision.

A. Factual History

Mr. Irwin is disabled due to physical and mental impairmens. Irwin allegedchronic
pain due to osteoarthritis in his back, hands, and f@et.398). Mr. Irwin initially saw Dr.

Ryan Hanso, M.D., who found his pain was “most likely arthritisTr(398). Mr. Irwin first

met withAdan Pearson, P&, in 2013. Mr. Pearsowho diagnosed Mr. Irwin witlyeneralized
osteoarthritis, bipolar disorder, and COPDr. 429-430). In March 2014 Mr. Pearson wrote a
letter explaining that Mr. Irwin had COPD, generalized arthritis, anddngldorder. Tr. 436).
He noted pain was gagest in the left shoulder and that these conditions limited Mr. Irwin’s
ability to work and perform activities of daily living T, 436).

In April 2014 an MRI showed that Mr. Irwin had a SLAP (superior labrum, anterior to
posterior) tear of the left shoulderTr(440). Records fron2015 show that Mr. Irwin had no
insurance and was having difficulty affording treatmeht. 452). Shauna McBride, MMS, PA-
C, recommended Mr. Irwin apply to Medicaid to haveSL#&P tear repaired.T¢. 482). An
exercise tolerance test showed possible myocardial ischdmid60). In May 201%he was
diagnosed with leukocytosis, a disorder characterized by a high white blood cell(€ouwf6,
499).Also in May 2015Mr. Irwin began seeing Dr. William Esplimwho noted positive straight

leg raise tests, bilaterally, and observable osteoarthritic changes in the (fandS8).
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With regard to his mental impairments, Mr. Irwin was hospitalized for seveninlay
April 2009 struggling with suicidal ideationTr( 279). He was prescribed medication and
therapy (Tr. 279). His diagnosis was bipolar disorder and depression287, 297). Mr.
Irwin reported that many of the medications did not help. 309, 311, 312). Mr. Irwin was
again seen for suicidal ideatiamdanuary 2010.T¢. 351). He complained of anxietyTr(

361). In September 2011 Mr. Irwin reported thistmedications were making him sleepy all
the time and he had to stop taking them as he needed to get back toTwo8¢.3).

In August 2013 Mr. Irwin underwent a consultative psychological exam with Dr. Ryan
Houston. Tr. 420). Dr. Houston diagnosed bipolar disorder and anxiety disortier426).

He stated that Mr. Irwin has memory issues likely related to stoesble noted he had not
found any medication that seemed to waddkDr. HoustorstatedMr. Irwin’s impairments
would interfere withhis ability to interact with his eaorkers and noted his symptoms might
become more severe in a work environmedit.

In March 2015 Mr. Pearson filled out a residual functional capacity assessment. He
noted that Mr. Irwin’s medications cause fatigue and dizzinéd3s4%4). He opined that Mr.
Irwin’s pain would constantly interfere with his ability to maintain attentiah @ncentration.
(Tr. 454). His stress would frequently interfere with his ability to maintain coraten and
attention. Tr. 454). He opined that Mr. Irwin could walk no more than a city block without
pain, would have problems with stooping, crouching, and bendifrg4%5). He opined that Mr.
Irwin would need to lie downor recline throughout the workday due to fatigue and pain. (
455). He statedMr. Irwin would need to lie down about two hours of an eight hour workday.

(Tr. 455). He stated that Mr. Irwin could sit for about thirty minutes before he wouldmee
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change positions, stand for about thirty minutes before he needed to change positiorlk and wa
for about twentyminutes (Tr. 455). Dr. Pearson also noted that Mr. Irwin wdddimitedin

his abilities to use his upper extremitie3r. @56). Finally he opined Mr. Irwin would be off

task more than 30% of the workday and miss five or more days of work per month57).

B. Hearing Testimony

At the hearing, Mr. Irwin testified he wéfty years old. Tr.40). He isfive-foot-seven
inches talland weidps 190 pounds. T¢. 40). He completed his GED, but has no other
schooling. Tr. 41). The last time he worked was January 2012 in a training program at Deseret
Industries. Tr. 41). It was not full time work.T{. 41). Prior to that he worked atriRdy
Dollar Store but had to stop as he was unable to lift the pallBts42-43).

Mr. Irwin testified that he started having shortness of breath in 20¥14%). He
testified that any physical activity makes it difficult for him to breatie. 46). He can walk
about a block before he is out of breatfir. 46). Some chemical smells aggravate this
condition. {r. 47). He uses an inhalerTr(47).

Mr. Irwin testified hehas arthritis in his hands, back, and feet. His fingers are starting to
twist and it is difficult for him to carry things or open a car dodi. 48). He stated that
medications do not help muchTlr(48). He does not lift more than a gallon of milk on a
regular fasis. Tr. 49). The only insurance he has is PCN. 49). Mr. Irwin has to change
positions all the time to try to alleviate his pain. He will walk around the house kowor
chores for about ten minutes before he has to sit down andTess0). Walking hurts due to

the arthritis in his feet. T¢. 51).



Mr. Irwin’s testified he has haglicidal ideation and crying spells brought on by
depression.Tr. 53). He takesnedicationfor his depression and was in therapy. He did not find
therapy helpful. Tr. 53-54).

C. ALJ Decision

In his decision, the ALJ found that Mr. Irwin had the severe impairments of chronic
obstructive pulmonary disease, SLAP tear of the left shoulder, and depressiver difiord8).

At step 3 he found that Mr. Irwin did not meet a listingr. 4). The ALJ found that Mirwin
could perform light work, limted to simple repetitive tasksd no exposure to excessive
amounts of dust, fumes, gases, chemicals, or poor ventilalior5).

With this RFC, the ALJ found that Mr. Irwin could not perform his past relevant work.
(Tr. 29). However, he found there was other work available that Mr. Irwin can perfiarr80y.
Thereforethe ALJ found Mr. Irwin was not disabled.r( 31).

D. Post-Decision Evidence

After the decision was issued, but prior to the Appeals Council decision in this case, M
Irwin submitted evidencef acataract in his right ey€Tr. 6). Hesubmitted xrays of his hands,
dated only two weeks after the ALJ decisishjch suggest arthropathic changesr. (6). An
x-ray of his lumbar spineuggestedpondylosis. Tr. 17). These records were sent to the
Appeals Council and are part of the record in front of this Court.

STANDARD OF REVIEW

The Cour's review ofthe Commissioner’s decisios limited to determining whether her
findings are supporteloly “substantial evidence and wther the correct legal standards were

applied. Laxv. Astrue, 489 F.3d 1080, 1084 (t0Cir. 2007). “Substantial evidence is such
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relevant evidence as a reasonable mind might accept as adequate to supportiarcbriclus
(quotation omitted). The Court may neither reweigh the evidence, nor substitute menidgr
the Commissioner’dd.

In its review, the Court should evataahe record as a whole, including that evidence
before the ALJ that detracts from the weight of the ALJ’s decisthapherd v. Apfel, 184 F.3d
1196, 1199 (10th Cir. 1999). However, the reviewing Court should netigh the evidence or
substitute itsown judgment for that of the ALXuallsv. Apfel, 206 F.3d 1368, 1372 (fOCir.
2000). Further, the Court “may not ‘displace the agencly]'s choice between two fairly
conflicting views, even though the Court would justifiably have made a differertechad the
matter been before it de novol’ax at 1084. Lastly,”[t]he failure to apply the correct legal
standard[s] or to provide this Court with a sufficient basis to determine that apgdpyel
principles have been followed [are] grouridsreversal.”Jensen v. Barnhart, 436 F.3d 1163,
1165 (1@h Cir. 2005).

ANALYSIS

Plaintiff raises threessues on appeall) Whether the ALJ erred in his evaluatafrthe
severity of Mr. Irwin’s arthritis2) Whether the ALJ erred in his evaluation Adon Pearson’s
opinion; and 3) Whether the ALJ erred by failing to include all Mr. Irwin’s impaim® in his
residual functional capacity assessmdnor reasons set forth below, the Court finds that the
ALJ erred inhis evaluation of Mr. Irwin’s arthrisi by not evalating the records of Dr. Esplin.
This failure results in a lack of substantial evidence to support the ALJ’s findiggsiing the
severity of Mr. Irwin’s arthritis and his findings regarding the opinion of AdondeeaPA-C,

and Mr. Irwin’s credibility.



On gpeal Mr. Irwin argued that the ALJ’s failure tinsider evidence that was
submitted post-hearing resulted in a failure to properly evaluate Mr. sresteoarthritis At
step 2 of the sequential evaluation, the ALJ found that Mr. Irwin’s arthritis wassevtse
impairment because “[p]hysical examinations have been largely unremarkatlefddmities
have been noted in the hands or other joint. There was no tenderness to palpitation to the back.”
(Tr. 23). The ALJ alsofound: “Any diagnosis of osteoarthrosis, osteoarthritis or arthritis was
made by Adon Pearson, PA-C, who is not a medically[-]acceptable source.” (THoR2&Ver,
these findings are not factually correct. In May 2015 Mr. Irwin submittedds¢orthe ALJ
before he issued his decision. These records were from Dr. William Esplinn®.0raloseph
Te, M.D. (Tr.461-462; 496-499). Dr. Esplin noteMr. Irwin hadchronic osteoarthritis in his
hands, feet, and lower backlr(496—97. Dr. Esplin also noted that Mr. Irwin had
“osteoarthritic changes in his hands.” (Tr. 498.) Dr. Esplin @caeptable medicaburce and
diagnosed arthritis. Therefore, the ALJ’s finding that no acceptable medlicaésdiagnosed
arthritis is factually incorrect

Furthermore, these records contain evidence that contradicts the Aldirg§ as to the
severity of Mr. Irwin’s arthritis. Dr. Esplin noted that Mr. Irwin had posititraight leg testing
bilaterally, as well as, osteoarthritic changes inhaisds. Tr. 498). Dr.Te noted spinal
tenderness to percussiofr.(462). None of this evidence was addressed by the ALJ. The ALJ
cannot pick and choose from the record using only the evidence that supports his theory, he mus
look to all the evidence oécord. Hardman v. Barnhart, 362 F.3d 676, 681 (1®Cir. 2004).

The Commissioner acknowledges that this evidence was not addressed but argjues tha

failure to discuss this evidenteharmless error. EnCourt cannot agree. At betbie ALJ’S
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findings as to Mr. Irwin’s osteoarthritis are incomplete; at worst, theynaoceurateThus, those
findings are not supported by substantial evidefideerefore, this caseill be remanded to
allow the ALJ to perform an analysis of Mr. Irwin’s osteoarthritis thatuhes the evidence
from Drs. Esplin and Te.

Furthermore, tb Court finds that the ALJ’s failure to properly evaluate the evidence
regarding Mr. Irwin’s osteoarthritidso may havampacted his findings as to the opinions of
Mr. Adon Pearson, PA>. While the ALJ is correct that Mr. Pearson is not an acceptable
medical source, his opinions as to Mr. Irwin’s functional limitations must&ittonsidered.
Social Securit rulings and regulations are clear that “in addition to evidence from the aloleept
medical sources” evidence from other sources should be used to “show the seyerity of
impairment(s) and how it affects your ability to work.” 20 C.F.R. § 404.1513(d). This includes
evidence from physician’s assistants. 20 C.F.R. § 404.1513(d)(1). Mr. Pearson’s suggested
limitations were based largely on Mr. Irwin’s osteoarthritis and pain comgplaffit. 454—-457).
The Court cannot find tds satisfaction that #hALJ properlyrejected Mr. Pearson’s suggested
limitationsbased on thALJ’s findings regarding Mr. Irwin’s arthritisinstead, lte Court is left
to guess whether the ALJ might have considered Mr. Pearson’s opinions in antiifgrewvhen
combined with Drs. Esplin’s and Te’s records. Therefore, on remand, the ALJessusiuate
his findings as to the opinions of Mr. Pearson in light of the evidence from Drs. Esplin.and Te

Finally, this Court finds that the ALJ’s incomplete arthritis evaluatiog heeve
improperlyinformedthe ALJ'sfinding that Mr. Irwin is not credible.T¢. 26). The ALJ states
that his credibilityfinding is based, at least in part, on his finding that Mr. Irwin’s “alleged” back

pain and arthritis are medically indeterminable and/orsexere. Tr. 26). As this Court has
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founderror withthe ALJ’s evaluation of Mr. Irwin’s osteoarthritihe ALJ’s reliance on those
findings in determining Mr. Irwin’s credibility requires thain remand, the ALJ revaluate Mr.
Irwin’s credibility to reflect the findings of Drs. Esplin and Te.

The Court does not express any opinion as to whthdrwin is or is not disabled.
That is a decision left to the Commissioner as the finder of fact.

CONCLUSION AND ORDER

For thereasonset forth above, the Court REVERSES and REMANDS this case to the
Commissioner. On remand, the Commissionastspecifically consider thevidence from Drs.
Esplinand Teand how it impacts the ALJ’s findings as to the severity of Mr. Irwin’s
osteoarthritiand the limitations stemming therefroifhe Commissioner will further determine
if the evaluation of Mr. Pearson’s opinions regarding Mr. Irwin’s functional limitatisns i
appropriate in the context of the findings from Esplinand Te. Finally, th&LJ will re-
evaluate whether thisvidence impacts his findings regarding Mr. Irwin’sdibdity. The Court
expresses no opinion about whether the ALJ’s findings at any step of the evaluaties pitice
changeNonetheless, on remand the ALJ should address the aforementioned errors and
thoroughly reevaluate the evidence as instructed above.

The Clerk of Court is instructed to close this case.

DATED this2nddayof Decembef016. By the Court:

DysfiaB. Pehd
United Statgdagistraite Judge



