Finlayson v. State of Utah

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

JEFFERY RUSSELL FINLAYSON,

V.

. MEMORANDUM DECISION
Petitioner, & ORDER DENYING
HABEAS-CORPUS PETITION

STATE OF UTAH, Case No. 2:15-CV-818-DAK

Respondent. District Judge Dale A. Kimball

Represented by counsel, Petiir filed an amended habeaspus petition. 28 U.S.C.S.

§ 2254 (2019). (Doc. No. 50.) The State respdndeging denial. (Doc. No. 54.) Petitioner

replied to the response, (DocoN56), and the State repliedRetitioner’s reply, (Doc. No. 72).

Having thoroughly reviewed the pleadings arigeahibits, the Courtlenies the petition.

I. BACKGROUND

A portion of the background is quotédm a Utah Supreme Court opinion:

Finlayson raped and sodoeuizhis victim, whom he knew from
school.State v. Finlaysar956 P.2d 283, 286 (Utah Ct. App. 1998)
(upholding convictions for rapend forcible sodomy). He was
sentenced to concurrent terms of fixears to life each for his rape
and forcible sodomy convictions. Although he was initially
convicted of aggravated kidnaygi as well, that conviction was
reversed on appedd. at 295. [Utah Supreme Q] affirmed that
reversal State v. Finlaysar000 UT 10, 136 . . . . The trial court
then resentenced Finlayson on the rape and forcible sodomy
convictions. The sentences mirrotédse initially imposed by the
trial court. Finlayson appealedattresentencing to the court of
appeals.

Before the court of appeals, Finlayson argued that the
resentencing was improper because the trial court failed to resolve
alleged discrepancies between tffecial version of the offense as
listed in a presentence investigation report and the evidence at trial.
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In its disposition of Finlayson's appealtbé resentencing, the
court of appeals notetie possibility that the trial court lacked
jurisdiction to resentence Finlsgn, but ultimately affirmed the
action of the trial court because it held that Finlayson was not
prejudiced by the failure to relse any alleged discrepancies, and
the "new" sentences were tmamged from those originally
imposed.

Both parties petitioned . . . for a writ of certiorari.

Because neither [the supeourt] nor the court of appeals
ordered the trial court to resence Finlayson on the affirmed
counts--either expressly or itngly--and therdwas] no other
provision of law requiring resenteng in this case, the trial court
was without jurisdiction to resentes Finlayson. Accordingly, [the
supreme court] reverse[d] the court of appeals and order[ed]
vacation of the resentencing. The sentences originally imposed by
the trial court [were] valid.

State v. Finlaysar2004 UT 10, 1 2-4, 16.
More background is drawn from the Ut@burt of Appeals’®pinion on appeal from
denial of Petitioner’s state post-conviction petition:

On January 27, 2005, Finlayson €ila pro se petition for post-
conviction relief. Over the coursd the next two years, Finlayson
filed various motions related tas petition. In April 2006, the
State filed a motion for summarydgment, to which Finlayson did
not respond. In August 2006, Finlaysasked the district court to
appoint counsel for him. In January 2007, pro bono counsel
appeared on behalf of Finlays In February 2008, Finlayson's
counsel obtained a courtdar to examine and copy the
handwritten notes referred by the victim during her trial
testimony. Between February 2008 and June 2011, Finlayson and
his counsel allegedly met occasitip@o research the case, but
during this time, counsel "did notdiany materials with the Court,
nor did he have any contact witbunsel for the State." In August
2008, Finlayson was paroled.

In June 2010, Finlayson wasncarcerated in connection with
new charges arising from anothecident. In Sptember 2011, he
was convicted on charges of aggated kidnapping, aggravated
assault, and damage to or mtgtion of a commnication device,
for which he was sentenced to siay®to life in prison, up to five
years in prison, and 180 days iil,jeespectively. These sentences



were to run concurrently with each other and with any other
sentences Finlayson was already serving.

In late 2010, Finlaysantounsel allegedly obtained new
evidence pertaining to the pastaviction petition but did not
contact the State or file anytig with the court. In June 2011,
Finlayson sent a letter to the dist court requesting an update on
the status of his case, at whichiidie learned that the case file
had been destroyed in February 20Rearly a year later, in May
2012, Finlayson requested a stdtearing on his case, which was
held on June 1, 2012. Following the status hearing, the State
moved to dismiss the case for tai to prosecute. Subsequently,
Finlayson filed a motion to ameraechd an opposition to the State's
2006 motion for summary judgment.

On November 9, 2012, the district court heard argument on all
pending motions. In a memoramdulecision issued January 10,
2013, the court granted the State'dioroto dismiss for failure to
prosecute and denied the reniiagnmotions as moot. Finlayson
appealled, asserting] that the digtcourt abuseds discretion by
dismissing his petition for posbaoviction relief for failure to
prosecute.

[The court of appeals] tlmine[d] that the district coudid
not exceed its discretion by grargithe State's motion to dismiss
for failure to prosecuterlhe district courtvas not required to
conduct an interests of justice ayms independent of its analysis
of theWestinghouséactors, and it was noéquired to rule on
other pending motions prior taling on the State's motion to
dismiss. Furthermore, the districourt appropriately analyzed
the Westinghouséactors. Accordingly, [the court of appeals]
affirm[ed].

Finlayson v. State2015 UT App 31, 1Y 2-6 (citing/estinghouse Elec. Suplo. v. Paul W.
Larsen Contractor, In¢544 P.2d 876, 879 (Utah 197%)&rt. denied326 P.3d 1256.

A. Petitioner’s Counselby Litigation Stage

Pre-trial Rober$teele public defender
Trial William Parsons
Direct appeal (Utah Ct.p@p.) RobertHeineman

Certiorari petition (Utah SCt.) RoberHeineman



Trial court resentencing RobertHeineman

Second direct appeal (Utah Ct. App.) Heather Johnson and Robert Heineman
Second certiorari petition (Utah S. Ct.) Heather Johnson and Robert Heineman
State post-conviction appation BrianNamba

Post-conviction appeal (Utah Ct. App.) Landon Allnedy se

Post-conviction certiorapetition (Utah S. Ct.)  pro se

B. Grounds Raised by Litigation Stage
Direct appeal -Finlayson, 956 P.2d at 283.
1. Aggravated kidnaping conviction must mergéhwape and/or forcle sodomy convictions.
2. Trial court erroneously gave State moreepgtory challenges than Petitioner received.
3. Trial court erred in excludingetitioner’s expert witnessdimony about Japanese culture.
4. Prosecutorial misconduct thfree improper statements cgiclosing argument: ¢ a. that
Petitioner testified that he hatlown the victim a gun; ¢ b. ti&iate had done genetic testing on
sperm taken from victim; ¢ cathPetitioner was honing his story.
5. Ineffective assistance of counsel becauseddd: ¢ a. raise merger issue; * b. object to
prosecutor’s closing statement; ¢ c. obtain certified preliminary-hearing transcript; « d. obtain
Korean translator; ¢« e. obtain Japanese lgegexpert; ¢ f. raise victim’s recent sexual
intercourse with another man.
6. Cumulative error.
Certiorari review on direct appeal - Finlayson, 2000 UT 10; (Doc. No. 66-1).
1. Merger issue (analyzed undeeffective assistance of casgl). 2. Jury-selection claim.
3. Exclusion of expert testimony on Japaneseiai 4. Prosecutorial misconduct as to improper

closing-argument comments. 5. Ineffective aasis¢ of counsel: « a.mger issue; « b. not

objecting to prosecutor’s closirsatement; ¢ c. inadequatehpeaching victim with past



inconsistencies due to counsel obtaining certifd preliminary-hearing transcript. 6.
Cumulativeerror.
Second direct appeal -State v. Finlayson 2002 UT App 36.

1. Whether, during resentencing tiBener was prejudiced by tii@ourt’s failure to resolve
inconsistencies between trial testimony and offieeakion of offense ipre-sentence report?

2. Victim’s entire testimony dtial was improper hearsay (reedm notes she prepared (Doc.
No. 54-9, at 6)).

Second certiorari petition -Finlayson, 2004 UT 10.

1. Did Utah Court of Appealsiein applying Utah statute dririal-court jurisdiction to
resentencing?

2. Victim’s entire testimony dtial was improper hearsafpoc. No. 54-9, at 6)).

State post-conviction application Finlayson v. State, No. 050901691 (Utah 3d Dist. Ct. filed
Jan. 27, 2005) - issues listed below are only thasmilar to and relevant to current federal
habeas petition.

1. Ineffective assistance of trial counsel forifgjlto: « a. use victim’s statement to Detective
Chandler to impeach testimony inconsistes@nd present propergaiments to overcome
prosecutor’s objections to impeachment; « beptesvidence of standing agreement between
State and public defender’s offid@re-trial counselRobert Steele) to ale use of uncertified
transcript and try to introduce certified transcript; ¢ c. investig facts, thus coming to trial
unprepared (i.e., did not seek DNA test, shhagk of gun, and objé&to prosecutor’s
introduction of misleading evahce); « d. move to supprégsms seized from Petitioner’s
apartment; « e. submit for decision motiorlsnme by pre-trial cousel; ¢ f. lay proper
foundation for expert testimony about cuéiland language; * g. lay proper foundation for
rebuttal character witnesses, thumble to use Japanese wometestify of consensual sex with
Petitioner to undercut victitm testimony; ¢« h. object wctim reading from notes.

2. Prosecutorial misconduct: a. State failed szldse * all evidencetalmed through boyfriend;
* November 1994 interview; « metvitness coordinator did victira’written script; ¢ audio of
December 1994 Detective Chandler interviewDuring trial « objected to use of uncertified
transcript; « stated at sidebar, foy jio hear, that Petitioner was lying.

3. Ineffective assistance of aflpée counsel because failed toraise issues dfial-counsel
ineffective assistance whéral counsel failedo « lay proper foundatidor expert on Japanese
culture and language; * ogoize conflict of interestith Salt Lake Legal Defender Association;



 obtain certified, unbiased Japanet&preter; ¢« ensure exdtusof evidence per motion to
suppress; ¢ ensure availability of preliminargrimg transcript to impeach victim at trial.
b. support motion for remand under URhApp. P. 23B with evidence.
Post-conviction appeal +inlayson v. State, 2015 UT App 31.
“Finlayson asserts that the distrcourt abused its discretion dismissing his petition for post-
conviction relief for fdure to prosecute.ld. at | 6.
Post-conviction certiorari petition - Finlayson v. State, 362 P.3d 1256 (table).
1. “Did [Utah] Court of Appealsgrr in ignoring Finlayson’s pree claims?” (Doc. No. 54-32, at
17.) 2. “Did . . . Utah Court of Appeals err ssuing crucial legal condions [regarding pro se
claims] without providing any factual suppoor foundation, for said conclusions™.(at 26.)
IIl. GROUNDS RAISED IN CURRENT FEDERAL PETITION
1. Ineffective assistance ofér counsel because failed to:
A. object to prosecutor’s closing-statememhagks that « Petitioner had gun; ¢ State did
DNA testing; » Petitioner had been honing st¢Bxhausted; treated below on merits.]
B. get certified preliminary hearing trsgript to impeach victim trial testimony.
[Exhausted; treated below on merits.]
C. use victim’s statement to Detective Gtker to impeach inconsistencies in her trial

testimony and present proper argumen@vi&rcome prosecutor’s objections to

impeachment questions. [Procedurally defalitestate court, as discussed below.]

1In Reply to State’s Response to Amended Petition, &fitst time, Petitioner cursorily mentions--i.e., provides
no analysis of--three other instance of prosecutorialanghact during closing argument. These will not be treated
further.



D. present evidence of standing agreemetwéen State and publdefender’s office
(pre-trial counsel, Robert Stegle allow use of uncertifieddnscript and try to introduce
uncertified transcript. [Procedurally deftad in state court, as discussed below.]

E. investigate facts, thus coming to tugprepared (i.e., did ngeek DNA test, show
Petitioner did not have gun, and objecptosecutor’s introduction of misleading
evidence). [Withdrawn in Petitioner’'s Reply to State’s Response to Amended Petition,
(Doc. No. 66, at 73). Not treatédrther in this Order.]

F. retain expert in Japanese languagecattdre. [Withdrawn irPetitioner’s Reply to
State’s Response to Amended Petition, (Dax. 66, at 73). Not treadefurther in this
Order.]

G. cross-examine victim as to sex with ath@n. [Exhausted; trésd below on merits.]
H. move to suppress items zail from Petitioner'spartment. [Procedurally defaulted in
state court, as discussed below.]

l. challenge aggravated kidnaping charge teefoal. [Withdrawn in Petitioner’'s Reply
to State’s Response to Amended Petition, (Dlr.66, at 81). Not treated further in this
Order.]

J. submit for decision motions in limine pye-trial counsel. [Prockirally defaulted in
state court, as discussed below.]

K. lay proper foundation for expertstamony, thus losing @nce to introduce
exculpatory evidence of culture and languageodBdurally defaultedh state court, as

discussed below.]



L. lay proper foundation for baittal character withessdlus unable to use Japanese
women to testify of their consensual seixhwPetitioner to undercut victim’s testimony.
[Procedurally defaulted in s&atourt, as discussed below.]
M. object to victim reading frm notes during testiony. [Procedurally daulted in state
court, as discussed below.]
N. (avoid) cumulative effects. [Exbated; treated below on merits.]

2. Prosecutorial misconduct:
A. closing-argument remarks (e.g., Petitioné&h gun and DNA test). [Unexhausted and
procedurally defaulted on fexd# ground, as discussed below.]
B. State failed to disclose « all evidefioen boyfriend; « Novenap 1994 interview; ¢
victim-witness coordinator did written gt for victim; ¢ audio recording from
December 1994 Detective Chandler interviewnformation that victim was living with
translator [Inexcusably procedllyadefaulted in state court.]
C. during trial « objected to use of uncertifreghscript; « stating at sidebar, for jury to
hear, that Petitioner was hg. [Inexcusably proceduralijefaulted in state court.]

3. Ineffective assistance of aplpée counsel because failed to:
A. raise issues of trial-couakineffective assistance whamal counsel failed to « lay
proper foundation for Japanesdture and language exper recognize conflict of
interest with Salt Lake Legal Defendesdociation pre-trialaunsel who did not get
audiotape of December 1994 interview;  oltaitified Japanese interpreter; ¢ ensure
evidence exclusion per motion to suppress;sureravailability of preliminary-hearing

transcript to impeach victim.



B. support motion for remand under UtahApp. P. 23B with edence. [Inexcusably

procedurally defaultkin state court.]
4. Cumulative error. [Exhausted; treated below on merits.]

[ll. ANALYSIS
A. Anticipatory Procedural Bar

The Court first addresses Petitioner’s cléat Utah Court of Apeals applied the wrong
standard to reject his diregpaeal claim of prosecutorial misconduct in closing argument. The
prosecutor made three impromemments to which defense coahdid not object. Petitioner
appealed using a plain-error argument basestate law. (Doc. No. 114, at 40-45.) In denying
the argument, the court of appeals followed a state-law andiydidyson 956 P.2d at 292-93.

Now, on federal habeas review, Petitiorarasts his argumeas due-process denial
under the Federal Constitution.d® No. 66, at 97-99.) However, Petitioner had not fairly
presented the constitutional claim to the Utah €ofiAppeals as he must to exhaust his claim.
Prendergast v. Clement§99 F.3d 1182, 1184 (10th Cir. 2012) {isi@ claims must be presented
to state courts in manner sufficient to put ¢ewn notice of federal constitutional clairage
also O’Sullivan v. Boerckeb26 U.S. 838, 845 (1999) (“[S]tateigmners must give the state
courts one full opportunity to selve any constitutional issues by invoking one complete round
of the State’s establishegellate review process.puncan v. Henry513 U.S. 364, 365-66
(1995) (per curiam) (“Itate courts are to be given the oppuoitl to correct alleged violations
of prisoners’ federal rights, theyust surely be alerted to the faéloat the prisons are asserting

claims under the Unitefitates Constitution.”).



“Anticipatory procedural bavccurs when the federal coudpply procedural bar to an
unexhausted claim that would be procedurally lwhaeder state law if thegetitioner returned to
state court to exhaust itMoore v. Schoema288 F.3d 1231, 1233, n.3 (10th Cir. 2002)
(quotations omitted). This appéidnere. By statute, issues tatld have been, but were not,
raised on appeal are foreclodeam further treatment in Utatourts. Utah Code Ann. § 78B-9-
106(c) (2019). This claim is thus procedlly defaulted for federal habeas purpo$ze Davis
v. Schnury No. 19-3123, 2019 WL 3937358, *3 (10th Cir. Aug. 20, 2019) (unpublished).

Responding to the procedurak pBetitioner (cursdly) argues that s appellate counsel
was ineffective for failing to brief this issue agonstitutional claim, thus providing cause to
excuse his default. (Doc. No. 66, at 98.) “Butireffective assistanagf counsel claim must
itself be exhausted before it can proviceuse’ to excuse procedural defaulavis 2019 WL
3937358, at *3 (citingedwards v. Carpenteb29 U.S. 446, 451 (200QYurray v. Carrier, 477
U.S. 478, 489 (1986)). Petitioner has not separadéded the issue of éffective assistance of
appellate counsel fdailing to challenge the prosecutor's comments under the Federal
Constitution.See id Petitioner’s “ineffective-agstance argument is therefore itself procedurally
defaulted and cannot provide ‘a1 to excuse his defaultd.

In sum, Petitioner’s prosecutorial-misluct claim based on the Federal Constitution
about inappropriate commentsalosing argument iprocedurally defaultt And he points to no
valid cause to excuse the default. This claim is thus denied and will not be considered further.

B. Procedural Default
Federal habeas courts reviewihg constitutionality of a state
prisoner’s conviction and sentence are guided by rules designed to

ensure that state-court judgnteare accorded the finality and
respect necessary to preserweititegrity of legal proceedings
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within our system of federalism. These rules include the doctrine
of procedural default, under which a federal court will not review
the merits of claims, including constitutional claims, that a state
court declined to hear because the prisoner failed to abide by a
state procedural rul&ee, e.g., Coleman v. Thompsedl U.S.

722, 747-748 (1991)Wainwright v. Sykegt33 U.S. 72, 84-85
(1977). A state court’s invocation afprocedural rule to deny a
prisoner’s claims precludes federaview of the claims if, among
other requisites, the state prdaeal rule is a nonfederal ground
adequate to support the judgment #rlrule is firmly established
and consistently followedee, e.g., Walker v. MartiB62 U.S.

307, 316 (2011)Beard v. Kindley 558 U.S. 53, 60-61 (2009). The
doctrine barring procedurally deféedl claims from being heard is
not without exceptions. A prisonaray obtain federal review of a
defaulted claim by showing cauk® the defauland prejudice

from a violation of federal lansee Colemarb01 U.S. at 750.

Martinez 566 U.S. at 9-10.

UnderColeman “an attorney’s errors in a postawviction proceeding do not qualify as
cause for a defaultld. at 8 (citingColeman 501 U.S. at 754-55). Howevérartinez
recognized “a narrow exception: Inadequate aastst of counsel at imgt-review collateral
proceedings may establish cause for a prisopeosedural default ad claim of ineffective
assistance of counsel at tridid at 9. InTrevino v. ThalerMartinezwas “expanded” to apply to
“any state ‘where the procedural framewdil,reason of its desiggmd operation, makes it
highly unlikely in a typical case that a defendaiit have a meaningfubpportunity to raise a
claim of ineffective assistan@# counsel on direct appeall’afferty v. CrowtherNo. 2:07-CV-
322, 2016 U.S. Dist. LEXIS 138845, at *3 (D. Utah Oct. 5, 2016) (citireyino v. Thaler569
U.S. 413, 428-29 (2013)). And, irafferty, a judge of this Court decided thHatvinoand
Martinezapply “to Utah’s procedural frameworld. at * 4-5.

Petitioner urges us to follohafferty, while Respondent argukafferty does not control

andTrevinoandMartinezdo not apply. It is trughat “[t]he doctrine oftare decisis does not

11



compel one district court judge tollow the decision of anotherThreadgill v. Armstrong
World Indus., InG.928 F.2d 1366, 1371 (3d Cir. 1991). “Wharsecond judge believes that a
different result may obtain, indepeatt analysis is appropriatdd. Having thoroughly reviewed
the issue, this judge “believes that a diffenesult . . . obtain[s]” and therefore provides an
“independent analysisld.

1. Issues Dismissed in Utah StatCourt for Failure to Prosecute

1. Ineffective assistance of trial counsel hessafailed to: C. use victim’s statement to
Detective Chandler to impeach testimony imgistencies and present proper arguments to
overcome objections; D. present evidencstahding agreement between State and public
defender’s office to allow use ahcertified transcript and try iatroduce uncertified transcript;
H. move to suppress items seized from Retér's home; J. subnfibr decision pre-trial
counsel’s motions in limine; K. lay propearundation for expert tegstony of culture and
language; L. lay proper foundatifor rebuttal chaacter witnesses tolal use of Japanese
women'’s testimony of their consaral sex with Petitiner to undercut vieh’'s testimony; M.
object to victim testifying from notes.

2. Prosecutorial misconduct: B. State failedlisclose ¢ all evidence from boyfriend ¢
November 1994 interview ¢ victim-witness coordinator did victim’s wrgteipt « audio from
December 1994 Detective Chandler interview «inviliting with translator; C. during trial
objected to uncertified-transcript use ¢ at sidébajuyry to hear, stad Petitioner was lying.

3. Ineffective assistance appellate counsel because fdite: A. raise trial-counsel
ineffective assistance wh trial counsel failetb « lay proper foundati for Japanese culture

and language expert ¢ recognize ladrdf interest with Salt.ake Legal Defender Association

12



pre-trial counsel ¢ obtain certified Japanesepirgter « ensure evidence exclusion per motion to
suppress ¢ ensure availability of preliminargrimg transcript to impeach victim; B. support
motion for remand under Utah Rpp. P. 23B with evidence.

Utah district court dismissell these claims under Utah Rwf Civil Procedure 41(b),
citing failure to prosecute, and wd$iraned by the Utah Court of AppealBinlayson 2015 UT
App 31, at T 22cert. denied326 P.3d 1256. The Utah state cotudisclined to hear [these
claims] because the prisenfailed to abide by a state procedural ruMdrtinez 566 U.S. at 9.
These claims could thus be procedurally bahe “if . . . the statprocedural rule is a
nonfederal ground adequate to support the juddjenah the rule is fimly established and
consistently followed.'d.

Rule 41(b) is clearly a statele of civil procelure, a nonfederal grouriior dismissal. It
is also firmly established armbnsistently followed--e.g., a clustef cases, including a guiding
case with five factordVestinghouseb44 P.2d 876 (Utah 1975), was developed under which to
analyze the rule’s applicatioBee, e.g., Velander v. LOL of Utah , LI2015 UT App 171, T 11;
Cheek v. Clay Bulloch Const., 1011 UT App 418, T AVashington v. Kraft2010 Utah App
266, 1 15Heerman v. State2004 UT App 463, T 1 (pbsonviction petition)Country Meadows
Convalescent Ctr. v. Utah Dep’t of Heal8b1 P.2d 1212, 1215 (Utah Ct. App. 1993).

2. Lack of Cause to Excuse Procedural Default

So, Utah’s procedural bar on cases wherampif has failed tgrosecute is based on
“an independent and adequate state groudee’ Martinez566 U.S. at 10. Thus, this court may
evaluate the claims in thégction “only if [Petitioner] caestablish cause to excuse the

procedural default.lrd. And Petitioner asserts thelartinez id. at 1, and its progenyreving
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569 U.S. at 413, anidafferty, 2016 U.S. Dist. LEXIS 138845, may supply the cause. The Court
concludes otherwisdlartinez Treving andLafferty are inapplicable to Utah’s procedural
framework and therefore do not rasdhese issues from the prdaeal bar that takes them out
of this Court’s purview.
First off, though, the Court notes tiMartinezand its progeny do netpply in any event
to issues outside ineffective assistance of trial counsel:
In Martinez 566 U.S. at 1, an@reving 569 1U.S. at 413, this
Court announced a narrow exceptiorCamemars general rule.
That exception treats ineffecéi\assistance by a prisoner’s state
postconviction counsel as causet@rcome the default of a single
claim-4ineffective assistare of trial counsetin a single context--
where the State effectively regesra defendant to bring that
claims in state postconviction proceedings rather than on direct
appeal.

Davila v. Davis 137 S. Ct. 2058, 2062-63 (201(@mphasis added).

Having no other cause to overcome procedural bar of issuesidletae prosecutorial
misconduct and ineffective assistance mpellate counsel, theddrt now dismisses the
following issues: 2.B., 2.C., 3.A. and 3.8ee Pravatt v. Carpente928 F.3d 906, 934 (10th Cir.
2019). So these issues were nevarlay to be excused for cause un&Ertinezand progeny.

The seven grounds of ineffective assistandei@fcounsel are the issues that are not
rescued from procedural default B\artinezandTrevina Trial counsel’s failure to: 1.C. use
victim’s statement to Dettive Chandler to impeach her; 1dhsure use of preliminary-hearing
transcript to impeach victini,.H. move to suppress seizeddance; 1.J. follow up on motions

filed by pre-trial counsel; 1.K. lay proper foutida for expert testimony; 1.L. lay proper

foundation for rebuttal character witnesses] &.M. object to victimeading from notes.

14



3. Inapplicability of Martinez and Trevino

In determiningMartinez 566 U.S. 1, andrevino,569 U.S. 413, do not apply to Utah’s
procedural format, the Court follows the templat&airchild v. Trammell 784 F.3d 702 (10th
Cir. 2015), in which the TehtCircuit concluded tha¥lartinezandTrevinodo not apply in
OklahomalLafferty, 2016 U.S. Dist. LEXIS 138845, at 4 (citifgirchild, 584 F.3d 702)it is
worth noting at the outset thiaafferty admits Utah’s circumstancease similar to those in
Oklahomald.

The Tenth Circuit gives the follang context for its analysis dflartinezandTrevino
vis-a-vis Oklahoma’procedural format:

The Supreme Court held @olemanthat ineffective assistance of
counsel in postconviction proceedings does not establish cause for
the procedural default of a claiee501 U.S. at 756-57. But the
Supreme Court's recent decisionddartinez 560 U.S. 1, and
Treving 569 U.S. 413, revised that ruéth respect to cause for
claims of ineffective assistance of counsel.

The Court's concern in bottases was "initial-review
collateral proceeding[s]," whicit defined as "collateral
proceedings which provide the first occasion to raise a claim of
ineffective assistance at triaMartinez 560 U.S. at 8. It held
in Martinezthat "[ijnadequate ass#ice of counsel at initial-
review collateral procekngs may establish cause for a prisoner's
procedural default of a claiof ineffective assistance at
trial." Id. The context was Arizona lawghich prohibited claims of
ineffective assistance of trial cowh®n direct appeal and required
that such claims be raised in state postconviction proceedags.
id. at 1314. The Court observed tiatArizona, "the collateral
proceeding is in many ways the equivalent of a prisoner's direct
appeal as to the ineffective-assistance claith,at 1317, and that
"if counsel's errors in an inifi@eview collateral proceeding do not
establish cause to excuse the procalddefault in a federal habeas
proceeding, no court will regw the prisoner's claimgd. at
1316.Martinezheld that "a procedural default will not bar a
federal habeas court from hearingubbstantial claim of ineffective
assistance at trial" when stdagv provides that "claims of
ineffective assistance of trial counsel mustdised in an initial-
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review collateral proceeding” and "in the initial-review collateral
proceeding, there was no counsetounsel in that proceeding was
ineffective."ld. at 1320.

Trevinotook the Supreme Court one step further, holding
that the rule irMartinezapplied even when the state provided a
theoretical opportunity to rason direct appeal a claim of
ineffective assistance of triabansel, but the design and operation
of the state's procedural requirerteefor doing so often made that
theoretical possibility a practical impossibiliyeel33 S. Ct. at
1915, 1921. Inrevinoa Texas state-court jury convicted Trevino
of capital murder and the triaburt imposed the death penalty
based on the jury's findings after a sentencing hed®ieg idat
1915. Trevino's new appointed caahdid not raise on direct
appeal a claim of ineffective as&nce of trial counsel during the
sentencing hearindd. A different attorney appointed to represent
Trevino on state postconviction rew raised a claim that trial
counsel was constitutionallyeffective duringhe sentencing
phase of Trevino's trial, but the attorney did not claim that trial
counsel's ineffectiveness includeadequately imestigating and
presenting mitigation evidencBee id After relief was denied on
state postconviction review, Trevigsought habeas relief in federal
court, where he was represeth by another new appointed
counselSee idThat attorney uncovered mitigation evidence that
had not been presented at trial aaded for the first time a claim
that Trevino's trial counsel was ineffective during the sentencing
phase by failing to adequatelyvestigate and present this other
mitigation evidenceSee idat 1916. The federal court stayed
proceedings to permit Trevino to raithis claim in state court, but
the state court held that theich was procedurally defaulted
because it had not been raisedinitial state postconviction
review.See id-The federal district court denied the claim of
ineffective assistance of counsel the ground that an independent
and adequate state ground (failuredise the clainon initial state
postconviction review) barrdéderal habeas revieBee id.The
Fifth Circuit affirmed.See id.

The Supreme Court reversedntited that "the inherent
nature of most ineffective assistance of trial counsel claims means
that the trial court record will &#n fail to contain the information
necessary to substantiate the claild."at 1918 (brackets and
internal quotation marks omittedjut in Texas the only way for a
defendant to supplement the recordappeal is by filing in the
trial court a motion for a new trial within 30 days of
sentencingSee id.The trial court then has to decide the motion
within 75 days of sentencin§ee idThe trial transcript, however,
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is not due until 120 days after sentencing, and the time may be
extendedSee id.-The Supreme Court concluded that this
mechanism "is often inadequatechuse of time constraints and
because the trial record has getignaot been transcribed at this
point."Id. (internal quotation markshatted). Trevino's appellate
counsel was appointed eight dafter sentenaig, which meant
that she had 22 daysitwove for a new trialSee idat

1919. Counsel may have had 45 madags to gather evidence in
support of the motion (beforedhrial court had to issue a
decision), but she would not halad access to the trial transcript,
which did not become availabletirseven months after triabee
id. As the Court said, "It wouldave been difficult, perhaps
impossible, within that time &me to investigate Trevino's
background, determine whether kcaunsel had adequately done
so, and then develop evidence about additional mitigating
background circumstancesd. The Court concluded that "where,
as here, state procedural framoek, by reason of its design and
operation, makes it highly unlikely in a typical case that a
defendant will have a meaningfopportunity to raise a claim of
ineffective assistance of trial cowh®n direct appeal, our holding
in Martinezapplies."ld. at 1921.

Fairchild, 784 F.3d at 720-21.
4. UsingFairchild analysis to compare Oklahoma procedural framework with Utah’s

a. Comparing procedural rules In Oklahoma, “[a] claim oineffective assistance can
be raised in the opening brief on appeal. Arabrief can be accorapied by a request to
supplement the recordd. at 721 (citing Okla. Ct. Crim. Ap R. 3.11). Similarly, in Utah,
claims of ineffectie assistance of trial counsel can “bed at the time of the filing of the
appellant’s brief, in the form of a “motion temand for findings necesyao determination of
ineffective assistance of counséim,” which essentially is a geiest to supplement the record.
Utah R. App. P. 23Bsee, e.g., State v. Rirg018 UT 19, T 1 (evaluat ineffective assistance
of trial counsel claimgn direct appealState v. Griffin 2016 UT 33, T 1 (samejtate v.

Nelson 2015 UT 62, 1 1 (sameJtate v. Lucera2014 UT 15, § 2 (sameState v. Ot1t2010 UT
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1, 1 1;State v. King2008 UT 54, § 2 (sameJtate v. Alinas2007 UT 83, T 1 (sameJtate v.
Hales 2007 UT 14, 1 3 (same).
Also in Oklahoma, there is enough timedirect appeal tinvestigate possible
ineffective-assistance-of-trial-counsghims “and the trial transcrijg available for much of that
time.” Fairchild, 784 F.3d at 721.
The opening brief is not due lMt20 days from the date the
Oklahoma Court of Criminal Appeals (OCCA) receives the trial
record and transcriptseeOkla. Stat. tit. 21, § 701.13(D); Rule
9.3(A), and that deadline may brtended up to an additional 60
days by a single OCCA judge (tReesiding or Vice-Presiding
Judge)seeRule 3.4(D)(2)(a), and posdy even further upon the
approval by the full coursee id The record and transcripts are not
required to be filed in the trial court until six months after
sentencingsee§ 701.13(A); Rule 9.2()¢1); id. 9.2(e), and the
court reporter’s deadline to fiteanscripts may be extended upon a
showing of just caussgeRule 9.2(C)(2).

Fairchild, 784 F.3d at 721-22.

Meanwhile, in Utah, “[w]ithin 10 days aftetifig the notice of appeal, the appellant shall
order the transcript.” Utah R. App. P. 11(¢)pon appellant’s payment for the requested
transcript, the appellate courtanges preparation tie transcript which “shall be completed
and filed within 30 days after that dat&d” 12(a). If needed, the transcriber may request “an
enlargement of time in which to file the transcriptl”’ 12(a)(3). When finished, the transcript
becomes part of the “record on appeal.” Uta\Rp. P. 11(a). The recomh appeal is indexed
by the trial-court clerk; “a single record shiad transmitted” to the appeals could. (L1(b) &
(c).) Upon receiving the index, tlag@pellate court gives notice tfoe parties of “the date on

which the appellant’s brief is due pursuant to Rule B6.13. From the date of that notice, the

appellant has forty days to file the initial brikf. 26(a). By the parties’ stipulation, that time
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may be extended for thirty dayd. And, there are provisions féurther time extensions “for
good cause shownld. at 22(b)(2). Thus, the procedureltah is possibly even more conducive
than Oklahoma’s to allowing identification of instances of ir@ffe assistance of trial counsel.
The transcript is generally coteped before the opening brief déiad is set. Moreover, there
are chances for time #®nsion when needed.
b. Comparing how each state’s procedures worked in actual cas Fairchild, the
time line was as follows:
[Counsel] was appointed on February 2, 1996, the day Defendant
was sentenced, to represent Def@nt on direct appeal. Counsel
received the record and trangts ten months later, and
Defendant’s brief was due (aftevo 3-day extensions) six months
later, on Monday June 2997. Thus, Oklahoma procedure
allowed appellate counsel to fillbe brief, along with a Rule 3.11
motion to supplement the trial record, 16 months after Defendant
was sentenced, with access to tlamscript and record for nearly
six months.

Fairchild, 784 F.3d at 722.

In this case, judgment was entered onobet 13, 1995. (Doc. No. 54-10, at 4.) Notice of
appeal was filed on October 31, 1998.) Five transcripts wereequested on March 4, 1996.
(Id. at 5.) Transcripts were filleon March 29 through April 30, 1996d() The index and record
from the trial court were sent to thitah Court of Appeals on July 11-12, 1996.) More
transcripts were requestadd filed on August 28, 1998d( at 6.) Appellant’s brief was first due
on October 29, 1996, but an extension was given to November 29, lD%4.6-7.) Motion to
supplement the record through Ufable of Appellate Procedei23B was denied on January 15,
1997. (d. at 7.) Appellant’s brief was subtt@d on April 28, 1997. (Doc. No. 54-14, at 58.)

Thus, Utah procedure allowed appellate couttséle the brief, abng with a 23B motion to
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supplement the trial record, abaighteen months after Defendavds sentenced, with access to
all requested transcripts and tieeord for almost eight months.

The timelines in each state are highly comparable.

c. Comparing state case law showing abilityo raise on direct appeal claims of
ineffective assistance of trial counsellhe Tenth Circuit pointed out Fairchild, 784 F.3d 702,
that “[nJumerous appeals during the years prizxgdnd following the filing of Defendant’s
appellate brief with the OCCA shavat counsel could raise clairakineffective assistance of
trial counsel on direct appeddl. at 722. This assertion wherne out by a string citation of
twelve Oklahoma appellate caskk.at 722-23 (citations omitted).

Utah too has a wealth of ess-before and after briefing this case--showing a robust
history of counsel raising clais of ineffective assistance of counsel on direct appeal,
impressively resultingometimes in reversah that very groundsee, e.g., State v. Rirp18
UT 19, T 34 (concluding no trial-cosel ineffective assistance on issues of failure to object);
State v. Griffin 2016 UT 33, 1 1, 70 (concluding no trial-ceahineffective assistance on issues
of conflict of interestind failure to investigatend introduce evidencetate v. Nelsqr2015
UT 62, T 13 (concluding no trial-unasel ineffective assistanoa issues of improper evidence
presentment; failure to impeach, investigate, and object; and jury seleState)y. Lucero
2014 UT 15, 1 41 (concluding no triedunsel ineffective assistance on issues of stipulation and
failure to object and present certain evidenSgfe v. Ott2010 UT 1, T 1 (concluding trial-
counsel ineffective assistanceissue of failure to objectBtate v. King2008 UT 54, { 2
(concluding no trial-counsel ineffective asarste on issue of failure to investigatgjate v.

Alinas 2007 UT 83, 1 41 (concluding no trial-counseiffactive assistance on issue of failure to
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investigate) State v. Hales2007 UT 14, 1 3 (concluding triabansel ineffective assistance on
issue of failing to retain expert$tate v. GoddardB71 P.2d 540, 546 (Utah 1994) (concluding
no trial-counsel ineffective assistarme issue of failure to objectytate v. Germont@®@68 P.2d

50 (Utah 1993) (concluding no triabansel ineffective assistance issues of failure to present
certain defense and to obje@®}ate v. Templir805 P.2d 182, 185, 189 (Utah 1990) (concluding
trial-counsel ineffective assistance isaue of failure to investigateJtate v. Bonds\o.
20180238-CA, 2019 Utah. App. LEXIS 162, at *#8, 45 (Utah Ct. App. Sept. 26, 2019)
(concluding trial-counsel ineffective assiste on issues of failure to object).

d. Conclusion Like in Fairchild analyzing Oklahoma’procedural framework,

Petitioner “has not shown thtlte ‘design and operation’ §ifitah’s] procedural framework
‘make[] it highly unlikely in a typtal case that a defendant will haveneaningful opportunity to
raise a claim of ineffective assistaraferial counsel on direct appealFairchild, 784 F.3d at
723 (quotingTreving 569 U.S. at 429).

With MartinezandTrevinoinapplicable to Utah, Petitiondas failed to show cause for
the procedural default of hisaffective-assistance-of-trial-nasel claims brought on state-post-
conviction review and dismissed on the procedgraund of failure to prosecute. Those claims
are therefore all procedurally defaulted on fedbeadleas review. They are not considered further
and are dismissed.

C. Merits Analysis

Five claims remain to be reviewed on the merits: 1. Ineffective assistance of trial counsel

because A. did not object to prosecutor’s impragesing-statement remarks; B. did not get

certified preliminary hearing tragript to use to impeach victitrial testimony; G. did not cross-
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examine victim regarding sexual intercourse witihher man; N. of cumulative effects. 4.
Cumulative error.

These claims were all denied on the mdajtshe Utah Court of ppeals in Petitioner’'s
first direct appealFinlayson 956 P.2d 283. Though Petitioner emlghem in a certiorari
petition, the Utah Supreme Court did ndteess these clainm certiorari reviewFinlayson
2000 UT 10. The Court thus reviews the Utadurt of Appeals’s dpion under the federal
habeas standard of review.

1. Standard of Review
The standard of review applied in feddrabeas cases is found in § 2254, under which
this habeas petitiois filed. It states:
(d) An application for a writ of halas corpus on behalf of a person
in custody pursuant to the judgnerf a State codrshall not be
granted with respect to anyaain that was adjudicated on the
merits in State court proceedingsless the adjudication of the
claim—
(1) resulted in a decision thabs contrary to, or involved an
unreasonable application of, clgaéstablished Federal law, as
determined by the Supreme Court of the United States; or
(2) resulted in a decision that was based on an unreasonable
determination of the facts in ligbt the evidence presented in the
State court proceeding.

28 U.S.C.S. § 2254(d) (2019).

The Court's inquiry centers on whether thtah Court of Appals’s rejection of
Petitioner's claims "was contyato, or involved an unreasable application of, clearly
established Federal lawd. This "highly defeential standard,Cullen v. Pinholster131 S. Ct.
1388, 1398 (2011) (citations omittedge also Littlejohn v. Trammgel04 F.3d 817, 824 (10th

Cir. 2013), is "difficult to meetpecause the purpose of AEDPA is to ensure that federal habeas
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relief functions as a "guard agat extreme malfunctions in theas criminal justice systems,
and not as a means of error correctidgbréene v. Fisherl32 S. Ct. 38, 43-44 (2011) (quoting
Harrington v. Richter131 S. Ct. 770, 786 (2011) (quotidgckson v. Virginiad43 U.S. 307,
332 n.5 (1979) (Stevens, J., concurring in judgmenthe Court is not tdetermine whether the
court of appeals’s decision wegrrect or whether this Courtay have reached a different
outcome See Lockyer v. Andradg38 U.S. 63, 75-76 (2003). "The role of federal habeas
proceedings, while important in assuring that titutsonal rights are observed, is secondary and
limited.” Barefoot v. Estelle463 U.S. 880, 887 (1983). And, "[t]ipetitioner carries the burden
of proof.” Cullen, 131 S. Ct. at 1398.
UnderCarey v. Musladinb49 U.S. 70 (2006), the first step is determining whether
clearly established federal law exists relevant to Petitioner's cldioose 527 F.3d at 1017-18;
see also Littlejohn704 F.3d at 825. Only after answering ye that "threshold question” may
the Court go on to "ask whethegethtate court decision is eithr@ntrary to or an unreasonable
application of such law.Id. at 1018.
[Cllearly established [federdfw consists of Supreme Court
holdings in cases where the faats at least closely-related or
similar to the cassub judice Although the legalule at issue need
not have had its genesis in thesgly-related or similar factual
context, the Supreme Court mbstve expressly extended the legal
rule to that context.

Id. at 1016.

Further, "in ascertaining th@wtours of clearly establistidéaw, we must look to the
'holdingsas opposed to the dicta, of [the Supre@elirt's decisions as of the time of the

relevant state-court decisiorLittlejohn, 704 F.3d at 825 (quotingarborough v. Alvaraddb41

U.S. 652, 660-61 (2004) (emphasidded) (citations omitted)And, in deciding whether
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relevant clearly established federal law exists, this Court is not restricted by the state court's
analysisSee Bell v. Coné43 U.S. 447, 455 (2005) ("[F]edecalurts are not free to presume
that a state court did not compiyth constitutional dictates ahe basis of nothing more than a
lack of citation.");Mitchell v. Esparza540 U.S. 12, 16 (2003) ("[A] state court need not even be
aware of our precedents, 'so long as neittereasoning nor the result of the state-court
decision contradicts therf).(citation omitted).

If this threshold is overcome, this Court may grant habelaf only when the state court
has "unreasonably applied the gmieg legal principle to theatts of the petitioner's case.”
Walker v. Gibson228 F.3d 1217, 1225 (10th Cir. 2000) (citWtiliams v. Tayloy 529 U.S.

362, 412-13 (2000)). This deferential standard amtdet a federal habeas court issue a writ
merely because it determines on its own thasthte-court decision emeously applied clearly
established federal lawee id."Rather that application must also be unreasonahde (tjuoting
Williams, 529 U.S. at 411). Indeed, "anreasonablepplication of fedetdaw is different from
anincorrectapplication of federal law.Harrington, 131 S. Ct. at 785 (emphasis in original)

(quotingWilliams 529 U.S. at 410).

This highly demanding standard was meargdse a sizable obstacle to the habeas
petitionerld. at 786. Section 2254(d) "stops shortroposing a complete bar on federal court
relitigation of claims already jected in state proceedingsd. It maintains power to issue the
writ when no possibility exists that "fairmindgurists could disagrethat the state court's
decision conflicts with th[e SupremepQrt's precedents. It goes no farthéd.”To prevail in
federal court, "a state prisoner must shoat the state court'slimg on the chim being

presented in federal court was so lacking inifigstion that there waan error well understood
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and comprehended in existing law beyond arssjimlity for fairminded disagreementd. at
786-87. It is against this backdrdpmat this Court now appliesdtstandard of review to the
following issues.
2. Application of Standard of Review
a. Ineffective Assistance of Trial Counsel

The exhausted claims here stem frayartsel's alleged failures, (1) during the
prosecutor’s closing statement,dbject to the prosecutor’sfezences to Petitioner having a
gun; the State doing DNA testing; and Petitioteming” his testimony before trial; (2) to
procure a certified transcript tse in cross examining the victim at trial; and (3) cross-examine
the victim about havingex with another man.

Remembering that review is tightly restricteglthe federal habeas standard of review,
this Court observes that the Ut@burt of Appeals selected therrect governing legal principle
with which to analyze the ineffdve-assistance-of-counsel issk@layson 956 P.2d at 293
(quotingState v. Winward941 P.2d 627, 635 (Utah Ct. App. 1997) (quofstigckland v.
Washington466 U.S. 668, 687-88 (19848tate v. Hall 946 P.2d 712, 719 (Utah Ct. App.
1997) (quotingStrickland 466 U.S. at 694). It is therfaliar two-pronged standard of
Strickland, 466 U.S. 668: (1) deficiemperformance by coueg measured by a standard of
"reasonableness under prevailing pssional norms"; and, (2) puelice to the defense caused
by counsel's deficient performande. at 687-88. The prejudiceeshent requires a showing that
errors were so grave as to rob the petitionex f@ir proceeding, with a reliable, just resldt.

As the standard of review requires, theu@ now analyzes wheththe Utah Court of

Appeals’s application dbtricklandwas reasonable.
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i. Closing statement
In evaluating this issue under Supreme €puecedent, the court of appeals stated:

Defendant argues that he did not receive effective assistance of
counsel based on his trial counséhilure to object to the
prosecutor's improper statements. Tdosrt previously held that a
trial counsel's failure to objett a prosecutor's closing argument
did not satisfy the prejudice prongtbie ineffective assistance of
counsel testSee Winward941 P.2d at 635. The court stated, "If
appellant's counsel had objected; thal court would have had the
opportunity to issue a curativestnuction, which is ordinarily
presumed on appeal to be effective." Thus, even if the
objection had been interposed, we cannot conclude the outcome
would have been differentli. We hold that the reasoning

in Winwardis applicable here anddtefore reject defendant's
claim of ineffective assistae of counsel on this basis.

Finlayson 956 P.2d at 293.

Winward 941 P.2d 627, cited by the court, arzald the prejudice angle this way:
[E]ven had appellant's couns#ijected, it is unlikely that the
outcome would have been differeSee Strickland466 U.S. at
695; State v. Garreft849 P.2d 578, 580 (Utah Ct. App. 1993). If
appellant's counsel had objectea thal court would have had the
opportunity to issue a curativestnuction, which is ordinarily
presumed on appeal to be effecti8ee Richardson v. Marsh81
U.S. 200, 211 (1987ptate v. Menzie889 P.2d 393, 401 (Utah
1994),cert. denied513 U.S. 1115 (1995). Thus, even if the
objection had been interposed, we cannot conclude the outcome
would have been different.

Winward 941 P.2d at 635.

Petitioner argues that “[ijn examining thextBi Amendment claim based on the failure to
object, the state court applied atket holding, contrary to establed Supreme Court law, that
there could never be prejudiceécause an objection would haviggered a cuttave instruction.
(Doc. No. 66, at 50.) This is noue; there is no “blanket holdingut instead application of a

presumption in absence of evidence to tebe presumption, which would have been
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Petitioner’s burden. With that bued apparently unmet, the cooftappeals had no choice but to
apply the presumption.
The Court has reviewed Petitioner’s briefshte court of appeaknd sees four cursory,
declarative sentences devoted to whether failoiobject to the presutor’s closing-argument
misconduct was prejudicial:
Mr. Finlayson has been prejuditeBy failing to object, counsel
allowed the prosecutor to impudr. Finlayson’s credibility by
improper means. Had counsel pedy prevented this line of
argument, it is reasonably likelyatthe jury would have credited
Mr. Finlayson’s testimony over thaf the victim. Even if the trial
court had improperly overruled tiodjection, Mr. Finlayson is still
prejudiced by the heightened den of establishing plain error on
appeal.

(Doc. No. 54-14, at 47-48.)

These four sentences do nadyde any analysis of thegjudice prong, let alone address
the presumption that a curative instructiooud have healed any potential prejudice to
Petitioner. Petitioner states thfatreviewing court must not faib consider the impact of the
prosecutor’s misconduct dhe jury.” (Doc. No. 66, at 50.) Bt is Petitioner who failed to
consider that impact when thene was ripe on direct appeal.

Petitioner goes on to quote a Sixth Circuit caggch he uses to try to establish his own
“blanket holding” that a situain like this one results in “constructive denial of counggirts v.
Yanai 501 F.3d 743, 757 (6th Cir. 2007). The Courtlides to consider Sixth Circuit precedent
when review here is tightly @mumscribed by a single duty toseme state court adherence to

“clearly established Federal law, as determimethe Supreme Court of the United States.” 28

U.S.C.S. § 2254(d) (2019).
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Under the standard of revieWetitioner's argument that the court of appeals got this
wrong is not well taken. He is stuck with the se@b his argument to ¢hstate appellate court
and may not expand it on federal habeas review.

ii. Certified transcript
In evaluating this issue under Supreme €ptecedent, the court of appeals stated:
Defendant claims that trial counsel was ineffective because he
failed to procure a certified traaript of the preliminary hearing.
Because he did not have a certfieanscript, he was unable to
refer to the transcript of thegdiminary hearing during his cross-
examination of the victim. Defendant claims that this deficiency
prevented trial counsel from impeaching the witness by
emphasizing the inconsistenciesvieen the victim's testimony at
the preliminary hearing and aia: We reject this argument
because, notwithstanding trial coetis inability to refer to the
preliminary hearing transcript, he was not prohibited from cross-
examining the victim reganag her inconsistencie&f. State v.
Moton, 749 P.2d 639, 644 (Utah 198@liscussing right to
confront and cross-examine adverse witness).
Finlayson 956 P.2d at 293.

Moton, 749 P.2d 639, the case cited by the court of appeals, refers to United States
Supreme Court casPavis v. Alaska415 U.S. 308, 316 (1974), stay, “Cross-examination is
the principal means by which the believabilityaoivitness and the ttubf his testimony are
tested.”"Motonalso cites a state case that cites a féderat of appeals case that cites United
States Supreme Court cases for the principle‘ftjaé Sixth Amendment ght to confrontation .
. . require[s] only that the accused be pewrditb introduce all relevant and admissible

evidence.’United States v. Kast®84 F.2d 268, 272 (8th Cir. 1978) (citibgited States v.

Nixon, 418 U.S. 683, 711 (1974)avis 415 U.S. at 316).
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Regarding this section, Petitioner’s replythie State’s responsetfinis Court cites to
several United States Supreme Court casesdiuine that is on-point (and at odds with the
court of appeals’s resultpee Crawford v. Washingtob41 U.S. 36 (2004) (holding
Confrontation Clause violation when witnesipe-recorded statemeadmitted to evidence
with no opportunity for cross-examinatio@rane v. Kentucky476 U.S. 683 (1986) (holding
exclusion of testimony about circumstances of defendant’s confession deprived him of
fundamental constitutional right fair opportunity to present defens€glifornia v. Trombetta
467 U.S. 479 (1984) (holding Fourteenth AmendriseDue Process Clause does not require law
enforcement agencies to preserve breath sartplegoduce breath-analysis-test results at trial);
Davis 415 U.S at 309 (considering whether ConfrontatClause requires defendant in criminal
case be allowed to impeach cralilp of prosecution witness bgross-examination directed at
possible bias deriving from witness’s probationstiatus as juvenile delinquent when such
impeachment would conflict with State’s asedrinterest in preserving confidentiality of
juvenile adjudications of delinquencyghambers v. Mississippd10 U.S. 284 (1973) (holding
due-process violation when defentlaot allowed to cross-exanginwitness based on state rule
that party may not impeach hogvn witness and to call witsees whose testimony was excluded
based on hearsaywyashington v. Texa888 U.S. 14 (1967) (holdirgixth Amendment violated
by state procedural statute prawig that persons chargedm@mscipals, accomplices, or
accessories in the same crime cannot tsrednced as witnesses for each othginter v.

Texas 380 U.S. 400 (1965) (holding ConfrontatiClause applies to States by way of

Fourteenth Amendment).
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None of these cases addresffiective assistance of counsehich is the claim at issue
here, albeit with a Confrontatig@lause twist. They discuss tB®nfrontation Clause or similar
issues but not in a context close to this ondityalo impeach a crime victim at trial with her
preliminary transcript testimony, even just ability to impeach a witness with a transcript, or
other variations on that themEaus, Petitioner has not met his #ein of showing that the Utah
Court of Appeals’s adjudication dhe merits “resulted in a desgdn that was contrary to, or
involved an unreasonable applicatiof, clearly established Fedklaw, as detemined by the
Supreme Court of the United Stat” 28 U.S.C.S. § 2254(d) (2019ge alscCarey, 549 U.S. at
1016 (“[C]learly established [fedd}daw consists of Supremea@rt holdings in cases where the
facts are at least closelykaged or similar to the caseib judice Although the legal rule at issue
need not have had its genesis in the closelyeglar similar factual context, the Supreme Court
must have expressly extended liagal rule to that context.”).

iii. Victim cross-examination regarding other sexual partner
In evaluating this issue, eéhcourt of appeals stated:
[D]efendant contends that triabensel was deficient in not raising
the issue of the victim's recenksal intercourse with another,
which was documented on the Code R examination. This
information, defendant arguesould have further supported his
theory that the victim followedaditional Japanese cultural values
concerning sexual conduct. Because we heftfathat the
evidence regarding traditionalpknese cultural values was
irrelevant, we deem defenalzs argument meritless.
Finlayson 956 P.2d at 294-95.
But, here, Petitioner has not challengeddiert of appeals’s cohgsion that the trial

court did not abuse its disti@n in excluding, without propdoundation, Petitioner’s evidence

that “the victim would act in conformity with traebnal Japanese cultural values simply because
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she is Japanesdd. at 291-92. And that conclusion wasatlthe rejection of the victim-cross-
examination claim rested upon.dRourt therefore declines éxamine this issue further.
iv. Cumulative instances of ineffective assistance

Here, Petitioner urges application of a theme f&intkland 466 U.S. at 694-96, which
repeatedly cautions that tpeejudice inquiry should considaggregate terms of reasonable
probability that counsel’s error affected thegreding’s outcome. Petitioner’s whole argument
is this statement: “When the scope of trialinsel’'s acts and omissioase considered, this
Court must conclude that thaeea reasonable probability ofdi#ferent result and reverse Mr.
Finlayson’s convictions and semice.” (Doc. No. 66, at 96.)

Two things: First, Petitioner makes no atfd to show that the court of appeals’s
determination, that triacounsel’s cumulative errors ditbt undermine its confidence that
Petitioner’s trial was fair, ran afoul tie federal habeas standard of reviEimlayson 956 P.2d
at 295. Second, no prejudicial deficient performance has been found here. This ground for
habeas relief therefore fails as well.

b. Cumulative error

"In the federal habeas context, a cumulatirrereanalysis aggregates all constitutional
errors found to be harmless and analyzes whétleer cumulative effeabn the outcome of the
trial is such that collectively they caw longer be determindd be harmlessCole v.

Trammel| 755 F.3d 1142, 1177 (10th Cir. 2014) (quotikigerson v. Workmarb95 F.3d 1142,
1162 (10th Cir. 2010)). "The cumulative-error ase8 applies where there are two or more

actual errors. It doesot apply, however, to the cuhative effect of non-errorsSmith 824 F.3d
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at 1255 (quotingJnited States v. Franklin-Eb55 F.3d 1115, 1128 (10th Cir. 2009)). There are
not errors here, so the cumula&tierror doctrine does not apply.
CONCLUSION

Petitioner’s claims are either abandoneacpdurally defaultedyr do not pass muster
under the federal habeas standard of review.

IT IS THEREFORE ORDERED thalhe petition for writ ohabeas corpus is DENIED
and the action DISMISSED WITH PREJUDICE.

IT IS ALSO ORDERED that a certdate of appealability is DENIED.

This action is CLOSED.

DATED this 30th day of September, 2019.

BY THE COURT:

Y2 -,

DALE A. KIMBALL'
United States District Judge
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