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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF UTAH

UNIVERSITY OF UTAH, MEMORANDUM DECISION AND
ORDER DENYING PLAINTIFF'S
Plaintiff, MOTION FOR PARTIAL SUMMARY
JUDGMENT AND GRANTING
2 DEFENDANT’'S MOTION FOR
SUMMARY JUDGMENT
UNITED STATES OF AMERICA,
Case No. 2:18v-904IJNPPMW
Defendant
Judge Jill N. Parrish
Magistrate Judge Paul M. Warner

Currently before the Court is Plaintiff’'s Motion for Partial Summary Judgrfis@E No.
29) and Defendant’s Motion for Summary Judgment (ECF No. 30). Having considered the
parties motions, the related pleadings, and the record, the Court DENIES Plaintiffisnivfot
Partial Summary Judgment and GRANTS Defendant’s Motion for Summary Judgment
l. INTRODUCTION

The University of Utah sued the United Stategksng refunds of Federal Income
Contributions Act (“FICA”) taxes with respect to certain medical residérts. University of
Utah claims that the medical residents are exempt from FICA taxation becausar¢hey
“students” under an agreement between tteteSof Utah and the Commissioner of Social
Security. The United States challenges the University of Utah’s ietatfgn, contending that
medical residents are not “students” under the agreement and thus they arenmot feam

FICA taxation. For the reasons set forth below, the Court agrees with the Unie=] Stat
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. STATUTORY AND REGULATORY BACKGROUND

Congress, through the Social Security Act and related legislation, batedr“a
comprehensive national insurance system that provides benefits for retireersyalisabled
workers, unemployed workers, and their familidddyo Found. for Med. Educ. & Research v.
United States562 U.S. 44, 48 (2011). “Congress funds Social Security by taxing both employers
and employees under FICA on the wages emplogaes.” Id. When Congress adopted the
Social Security Act in 1935, it excluded services performed by state employeesoverage
due to questions abouwthether it could compel state participatidowen v. Pub. Agencies
Opposed to Soc. Sec. Entrapmdt7 U.S. 41, 44 (1986).

In 1950, Congress passed 42 U.S.@18 (“Section 218" of the Social Security Act),
which allows states to voluntarily opt to the Social Security SystefBowen 477 U.S. at 44
451 States optn by executing “an agreement,” commonly referred to ag@ B88agreement, with
the Commissioner of Social Security488@)(1). Under a 818 agreement, dade may define
to a certain extent which state employees participate in Social SeBomtgn 477 U.S. at 45. A
§ 218 agreement oaot be “inconsistent with the provisions of [§ 418]483(a)(1).

The Internal Revenue Code’s statmployee exemption incorporates the various state
§ 218 agreements by excluding from FICA taxation “service performed imiptg of a State”
unless the service is “included under an agreement entered into pursuantoto 2&8tof the

Social Security Act.” .R.C. 8121(b)(7)(E)? In other words, services performed in the employ

! While states were originallgllowedto withdraw from §18 agreements, Congress prohibited
such withdrawals beginning in 1983.488(f) (“No agreement under this section may be
terminated, either in its entirety or with respect to any coveragepgronor after April 20,
1983.”);Bowen 477 U.S. at 48.

2 The §3121(b)(7)(E) exemption applies only to employees who partiipaa state retirement
program.Seel.R.C. 83121(b)(7)(F).Consistent with thisthe University of Utah seeks refunds
for only those medical residents that participate in the University of Utah’s retiremeéemsys
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of a state are not subject to FICA taxation unless the state has opteth iservices pursuant to
a §218 agreementd.

When opting in employegaursuanto a 8218 agreementstates may employ exclusions
in their agreement to ensure that specified subsets of employees are nonh’ofteaugh the
§ 218 agreementniv. of Texas Sys. v. United Staté59 F.3d 437, 439 (5th Cir. 2019ne of
the optional exclusions that a state may includa 8 218 agreement is fdservices grformed
by a student.”42 U.S.C. 8418¢c)(5). Section 418(c)(5) crossferences the studentausion
applicable to private employers found idE0(a)(10), which applies to “[s]ervices performed in
the employ of .. a school, college, or university .. if such service is performed by a student
who is enrolled and regularly attending classéssach school, college, or university.”
8418(c)(5).In short, 8418(c)(5) allows states to exempt “services performed by a student” from
FICA taxation.

The Social Security Administration (“SSA”) has a longstanding positiomglatack to
at least 1978 hiat medial residents do not qualify as studemts,the term is used in the Social
Security Act and 818 agreementSee Mayd-ound, 562 U.S. at 49 (observing that the SSA
has “always held that residephysicians are not students.h 1978, the Commissioner of
Social Security issued a ruling addressing the State of Arizona’s diaihmedical residents
were students whose services were excluded under Arizo@a8 8greement; and in the ruling,
the Commissioner found that the nealiresidents were “not excluded from coverage under the
student exclusion,” explaining that the SSA “has always held that residentiphgsare not
students.” SSR 78-3, 1978 WL 14050 (1978).

In 1998, the Eighth Circuit decided a case that involvecctiverage under the Social

Security Act of medical residents at the University of Minnesota dut®8 and 1986.



Minnesota v. Apfell51 F.3d 742, 743 (8th Cir. 1998). The University was a stditutie and
had entered into & 218agreement witlthe SSA to provide coverage to its employed&d. at
744. Minnesota and th&SA disputed whether the University's medical residents were
“‘employees” as defined in the partiés218 agreementd. The court held that thenedical
residents were not “employees” as defined in the pagi2$8 agreementand thus the medical
residents were not subject to FICA taxatiwh at 74547.

In a holding that was not necessary to the basause the court had already determined
that the medical residents were not subject to FICA taxatimrethey were not employegthe
court concluded that the medical residemése also not subject to FICA taxation because they
qualified for the stud® exceptionof Minnesota’s 18agreement and the Social Security Act.
Id. at 74748. In reachingthis holding the court rejected th8SAs “bright-line rule” that
medical residents are not students because such a rtiecesistent with the agency
regulation, which the court viewed as calling for a “cbgease” determination of student
status.ld. at 748.In response té\pfel the SAA issued an “Acquiescence Ruling,” in which the
SSAstated that it would applkpfels caseby-case approach ite Eighth Circuit but noted that
“lulnder SSArules, the services performed by medical residents do not qualify foruithenst
exclusion” SSAR 985(8), 63 Fed. Reg. 58,444, 58,446 (Oct. 30, 1998).

On October 21, 1998Congress granted states a briefreémonth opportunity to

withdraw their studenémployees from social security coverage under th@it&agreements.

¥ Members of Congress from two statebose 18 agreements did not include a student
exception Texas and Pennsylvania, had introduced similar legislation beginning inS&9@

Amend the Internal Revenue Code of 1986 to Extend Certain Expiring Provisions, Provide Tax
Relief for Farmers and Small Businesses, and for Other Purposes, H.R. 4738, 105th Cong.
(1998) (introduced by Rep. Bill Archer of Texas); A Bill to Provide an Opportdoitytates to

Modify Agreements Under Title Il of the Social Security Act with g to Student Wages, S.
2325, 105th Cong. (1998) (introduced by Sen. Kay Bailey of Texas); To Provide for
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Congress granted states this opportunity in a section of the Omnibus Consolidated and
Emergency Supplemental Appropriations Act of 1999. Section 2023 of the Act provides:

Notwithstanding section 218 of the Social Security Act, any such

agreement with a State (or any modification thereof) entered into

pursuant to such section may, at the option of such State, be

modified at any time on or @& January 1, 1999, and on or before

March 31, 1999, so as to exclude service performed in the employ

of a school, college, or university if such service is performed by a

student who is enrolled and is regularly attending classes at such
school, college, or university.

Pub. L. 105277 82023 112 Stat. 2681The stated reason f&2023 was that “[t|hree states
chose not to seek an exemption from Social Security coverage” and thus the provigies dal
limited window of time (January 1 through March 3999) for States to modify existing State
agreements to exempt students (including graduate assistants) fromh S@wirity coverage
who are employed by a public school, universitycatege in a nonexemptestate” H.R. Rep.
No. 105825, at 1585 (1998 Conf. Report)accordH.R. Rep. No. 10817, at 58 (1998); Staff
of JointComm. On Taxation, 105th Cong., General Explanation of Tax Legislation Enacted in
1998 at 280 Comm. Print 1998)The legislative history surrounding2®23 makes no mention
of Apfel.
1. FACTUAL BACKGROUND

The State of Utah entered into a2B83 agreement in 195Mtah’s original §218

agreement and all subsequent modifications provide that “[tlhe State [of Uthlgawito the

Modification of State Agreements Under Title Il of the Social Security Wwith Respect to
Certain Students, H.R. 1035, 105th Cong. (1997) (introduced by Rep. Phil English of
Pennsylvania); A Bill to Provide for Modification tiie State Agreement Under Title Il of the
Social Security Act with the State of Pennsylvania with Respect toiC&tadents, S. 2044,

104th Cong. (1996) (introduced by Sen. Rick Santorum of Pennsylvania); To Provide for the
Modification of the State Agement Under Title 1l of the Social Security Act with the State of
Pennsylvania with Respect to Certain Students, H.R. 3450, 104th Cong. (1996) (introduced by
Rep. William Clinger of Pennsylvania).



Secretary of Treasury, at such time or times asAthministrator may by regulation prescribe,
amounts equivalent to the sum of the taxes which would be imposed by sections 1400 or 1410 of
the Internal Revenue Code if the services of employees covered by this agreenstituted
employment as defined in sections 1426 of such cobee” State of Utalmodified its 8218
agreement to include employeaisthe University of Utah in 1953. In 1978)e State of Utah
modified its 8218 agreement to exclude “as provided by the Federal Statutes, servioan@erf

in the employ of a school, college, or university by a student who is enrolled andlyegular
attending classes at such school, college, or university ontinfelbasis.”

The State of Utalagainmodified its 8218 agreement in 1998Modification 208”) to
exclude “service performed in the employ of a school, college, or university if sibesis
performed by a student who is enrolled and regularly attending classeh achool, college, or
university for all coverage groups of the State and its political subdivisiorentyr(as of the
date this modification is executed) included under this agreement and to which tmeedrs
hereafter made applicablélhe only substantive change between Modification 208 and the prior
student exclusion is thavodification 208 omits the term “fulime basis” as a modifier to
student.Modification 208was signed during the statutory th@enth opportunity for states to
revisit their student exclusions undel®@3 of the Omnibus Consolidated and Emergency
Sumplemental Appropriations Act of 1999.

The University of Utahhas introduced an affidavit of Joan Gines, the current Vice
President of Human Resources at the University of Utalwhich she testifieghat t was

general knowledge in the administrativeiadt of the University in 1999 that Modification 208



would exempt medical residents from FICA taxatfoBut the University of Utah has no
evidence that this understanding was communicated to the SSA, and the Universitigdhas fa
produce any evidencd the State of Utah’s intent in modifying the288 agreement. Based on
the plain language of Modification 208, the State of Utah’'s appamteit was to extend the
exclusion from just fultime students to patime studentsThe language in ModificatioR08 is
identical to the student exception contained in I.R.C. 8§ 3121(b)(10).

Although the University of Utah hasonsistently paid FICA taxes with respectit®
medical residentsaround the time that the State of Utakecuted Modification 208the
University began requestingrICA tax refundswith respect to its medical residerftyr tax
periods dating back to 1995. On December 23, 2015, the University of Utah sued the United
States seeking refunds of FICA taxes that the University had paid egfectto medical
residents. The University of Utah now seeks partial summary judgment, claiming that medical
resident are students under Utah’218 agreementand the United States seeks summary
judgmentlaiming that medical residents are not studentsrudtih’s 8218 agreement.

V. DISCUSSION

A. Motion Standard

Summary judgment is appropriate when “there is no genuine dispute as to anglmat
fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civap. Bt movant

bears the initial burden of demonstrating the absence of a genuin¢éedigpmaterial fact.

* The United Statesclaims that the statement is hearsayl dacks foundationThe Court
disagreesThe Court finds: (1) that the University of Utah could lay the adequate foundation so
that Ginescould testify to this fact; and (2) that such testimony is not hearsay becausstit is n
offered to prove the truth ofhe matter asserted, but ratheristoffered to show Utah’s
understanding of the purposeitsf§ 218 agreement.

® At oral argument, the University of Utah clarified that, in the present casesdelisng FICA
tax refunds only for periods after April 1, 2005.
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Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). Once the movant has met this burden, the
burden shifts to the nonmoving party to “set forth specific facts showing thatithargenuine
issue for trial.” Anderson v. Liberty Lobbync., 477 U.S. 242, 248 (1986). To do so, the
nonmoving party “must do more than simply show that there is some metaphysical dtubt as
the material facts.Matsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 586 (1986).

When the nonmovingarty bears the burden of proof at trial on a dispositive issuthe
University of Utah does herthat party must “go beyond the pleadings” and “designate specific
facts” so as to “make a showing sufficient to establish the existence of an essemgdt to
that party’s case.Celotex 477 U.S. at 322. “The plain language of Rule 56(c) mandates the
entry of summary judgment.. against a party who fails to make a showing sufficient to
establish the existence of an element essential to that paasgs and on which that party will
bear the burden of proof at triald. Thus, summary judgment is not a “disfavored procedural
shortcut” but rather “an integral part of the Federal Rules as a whole” thediggéd “to secure
the just, speedy and inexpensive determination of every ackibn.”

B. Interpretation of the § 218 Agreement

At issue here is whether Utah’'s288 agreement exempts medical residents at the
University of Utah from FICA taxation. The University of Utah claims thaah$ 8218
agreenent excludes medical residents from FICA taxation, and the United States chairtigeth
§ 218 agreement does not exclude medical residents from FICA taxation. The Ceest \aigh
the United States.

The University of Utalarguesthat its medical residents are exempt from FICA taxation
based on the statmployeeexemptionin I.R.C. 83121(b)(7)(E). The statemployee exemption

provides that service performed for a state entity is not employment fpogas of FICA



taxation unless that service is “incelunder an agreement entered into pursuant to section 218
of the Social Security Act [42 U.S.C.488].” I.R.C. 83121(b)(7)(E). Likewise, 42 U.S.C.
8 4184a)(2) provides that the term “employment,” for the purposes of the Social Secuatity A
encompasseservices included under” a stateé 218 agreement. Thus, “the scope of the state
employee exemption, in both the Internal Revenue Code and the Social Seatritis A
necessarily determined by the scope of each individual stat2s3[&greement: thespositive
issue in discerning the extent of coverage is whether the service at issgiiged under’ an
agreement.’"Univ. of Texas 759 F.3d at 441The Court musthereforelook to Utah’s 8218
agreement, specifically the student exclusion, to determwhether the servieat issue—those
performed by medical residentsare excluded from Utah’s Z18 agreement.

The student exclusion in Utah’s currenPB3 agreement excludes from FICA taxation
“service performed in the employ of a school, college,mwvarsityif such service is performed
by a studentvho is enrolled and regularly attending classes at such school, college, or tyniversi
for all coverage groups of the State and its political subdivisions currestlyf (dne date this
modification is ercuted) included under this agreement and to which the agreement is hereafter
made applicable.” This language tracks the language of the student exclusion i8.€2 U.
8418(c)(5), which incorporates the student exclusion for private employergt10(8)(10):
“employment’ .. .shall not include .. [s]ervices performed in the employ of..a school,
college, or university ... if such service is performed by a student who is enrolled and regularly
attending classes at such school, college, or wsityér

The applicable statutory text, Utah’s288 agreement, and the case law indicate that
Utah’s §218 agreement is contractual in natiBee Univ. of Texag59 F.3d at 441Bowen 477

U.S. at 5253 (describing 218 agreements as contractual in r&tuThus, the question is



whether the language in Utah's288 agreement excluding from FICA taxation “service
performed in the employ of a school, college, or university if such service isrpedidry a
student” covers servigeerformed by medical redts at the University of Utah. Put simply, the
guestion is whether medical residents are students under Ut2ah& &reement. If the medical
residents are not students, they are subject to FICA taxation and the Staitesl is entitled to
summary judgrant. If, however, the medical residents are students, they are exemtl€am
taxation and the University of Utah is entitled to partial summary judgment.

“[O]bligations to and rights of the United States under its contracts are gdverne
exclusively by federal law.Boyle v. United Techs., Corpl87 U.S. 500, 504 (1988). The federal
law of contracts is the general contract law that can be found in treatises atehrestsUniv.
of Texas 759 F.3d at 443 (citingrranconia Assocs. v. United Statds36 U.S. 129, 1442
(2002)). “[W]here language has a generally prevailing meaning, it is iatechin accordance
with that meaning.” Restatement (Second) of Contra@62§3)(a).And o course, wherall
parties attach the same meaning to a term of aaminthe term is interpreted in accordance with
that meaningld. § 201(3. If, however, the parties attached different meanings to a term and one
party has reason to know of the other party’s meaning, than the meaning of the partgt ndto di
know of theother party’s meaning prevailsl. § 201(2).

In a case almost identical to the case at hamdyersity of Texas Systems v. United
States 759 F.3d 437, 4436 (5th Cir. 2014), the Fifth Circuit applied contract law principles to
hold that medical residents at the University of Texas were not studeghiis the meaning of
Texas's 818 agreement. The court relied on three reasorss, as is the case here, when Texas
added a student exclusion to it agreement in 1999, the S8Ad “clearly disclosed its

understanding that medical residents did not fall within the meaning of the termntstasl that
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term is used in the student exclusion that states could incorporate into [RE#] 8greements.”

Id. at 444. In support of this, the court looked at: (1) the Commissioner of Social Security’s 1978
ruling in which he explained that the SSA “has always held that resident physaceamot
students,” SSR 78-3, 1978 WL 14050 (1978); and (2) the SSAs “Acquiescence Ruling” issued i
1998, in which the SSA reaffirmed that “[ulnder SSA rules, the services peddiynmedical
residents do not qualify for the student exclusion,” SSARB@3 63 Fed. Reg58,444, 58446

(Oct. 30, 1998).

Second the University of Texas did not have any evidence that “Texas understood the
student exclusion to carry a different meaning than that held by the SSA #@m#hehe
agreement was amendedJhiv. of Texas 759 F.3d at 444. More importantly, even if Texas
understood the student exclusion “differently from the SSAs-disttlosed meaning, there was
no reason for the SSA to [have knowthis [fact] as Texasdid not disclose any such contrary
meaning [to the SAA] Id. (emphasis added). That is, even if the University of Texas intedprete
the term student to include medical residents, it never made the SSA awarertéthretation;
and thus the SSA's longstanding interpretation would preldail44-45.

Third, the court looked at the parties’ course of performance to determine that medical
residents at the University of Texas did not fall within the student exclusidexafs's 8218
agreementld. at 445. The court gave great weight to the fact that the University of Texas
“repeatedly paid and withheld FICA taxes on its residents after the stuafudien was added
to Texas’s §218] agreement in 1999.d. (citing Restatement (Second) Contract202(4)
(“Where an agreement involved repeated occasifur performance by either party with
knowledge of the nature of the performance and opportunity for objection to it by theaother

course of performance accepted or acquiesced in without objection is given gigiat iw the
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interpretation of the agement.”)). Accordingly, the court held that medical residents at the
University of Texas were “not students within the meaning of the studehisea in Texas’s
§[218] agreement.Id. at 445-46.

C. Application of Contract Law Principles to Utah’s § 218 Ageement

Here, applying basic principles of contract law, medical residents at the Ukyivedrs
Utah are not students within the meaning of the student exclusion in Ubh&d&reement. As
in University of Texasthe SSAhad madeit clear that it didnot interpret the term student to
cover medical residents when Utah executed Modification 208.idat 444. The University of
Utah claims that, unlikdJniversity of Texasn which there was no evidence that Texas
understood that its student exclusiovex@d medical students, “[iJt was general knowledge in
the administrative offices of the University of Utah in 1999 that Modification 208 wexdhlide
medical residents from the regime of FICA taxation.” However, even asguhahthe general
knowledge at the University of Utah is probativete State of Utah’s understanding of it 83
agreement, the University of Utah has no evidence that this understandingevens
communicated to th&SA See id.(“[T]here was no reasoffor the SSA to know [Texas’s
meaning] as Texas did not disclose such contrary meaning [to the’'SSA].

In short, even if the State of Utah understood the term student to include medical
resident, it was aware (or certainly should have been) of the SSAs longstgaditign that
medical residents are not students. Assuming Utah understood the term student to include
medical residents, this would simply be a case where Utah attached a meaningnte-a ter

student—when it had reason to know that the S8fached a different meaning to that te8aee
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Restatement (Second) Contract208.(2)° In such a case, because Utah never communicated its
understanding to the SSA, the SSAs understanding pnesgiil. See id.

The University of Utah also claims that the courtUniversity of Texagave too much
weight to the SSA's Acquiescence Ruling in light c@3 of the Omnibus Consolidated and
Emergency Supplemental Appropriations Act of 1999. While it is true that Caengliesved
states a thremonth limited opportunity to add the studextclusion to their 18 agreements,
the legislative historpf § 2023reveals that itvas intended to assist the few stdtest had not
previously taken advantage of the opportunity to add a student excligsitimeir §218
agreements: “Three states chose not to seek an exemption from Social Secerageoand
thus the “Act allows a limited window of time (January 1 through March 31, 1999) fos $tate
modify existing State agreements to exempt students (including graduatenesgsisten Social
Searrity coverage who are employed by a public school, university, or callegaonexempted

State” H.R. Rep. No. 10825, at 1585 (1998) (Conf. Repo(@mphasis added)As Utah

® As the United States points out, Utah could have drafted language to clarify the purpose
Modification 208, such as: “This Modification clarifies that in 1973 the State of Utaldade&o
exclude from iteledion serviceperformedby medical reidents and consistent with 23023 of

the Omnibus Consolidated and Emergency Supplemental Appropriations Act of 1999sSongre
has provided the State of Utah the option to excthéeservices of medical residsritom its

218 Agreement at this time.” Iresid, Utah used language it knew, or should have known, was
insufficient to accomplish the alleged purpose of Modification 288e alsoRestatement
(Second) Contracts 26 (“In choosing among the reasonable meaning of a promise or
agreement or a term ttemf, that meaning is generally preferred which operates against the party
who supplies the words or from whom a writing otherwise proceedghgther the SSA would
have accepteduch a modification is a different question; but the uncertainty as toubstion
further undermines the University of Utah’s position. Indeed, if the SSA waud rejected

such a modification, then there is no way that the University of Utah’s intatipretcould
prevail.

" The University of Utah fails to point to any legisle history suggesting that Congress passed
§ 2023 to allow states to exempt medical students from FICA taxation in ligkgfef Indeed,
both the legislative history and the proposed legislation leading uR®@@3seesupranote 3,
suggest that 8023 had nothing to do witApfel The sole basis for the University’s suggestion
that 82023 was passed in responsépjelis the fact that 2023 was passed about three months
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admits, it included a student exclusion in 193@it was not one of the the states that 3023

was intended to help. In short, tbaiversity’sclaim that Congress, through2823, intended to
allow states to revisit their student exclusion to exempt medical residents iportedy the
legislative history.

The Court is also unconvinced by the University of Utah’s argument that, unlike in
University of Texasthe parties’course of performancehowsthat the 818 agreemenivas
intended to excludmedial residents. Unlike the University of Texas, which waited until 2008 to
seek FICA tax refunddJniv. of Texas759 F.3d at 44%he University of UtaHiled claims for
refunds in 1999-close in time tdVodification 208—for tax periodsstartingin 1995. However,
the Court fails to see how the ois@ded action of requesting refuncevidences th&SA's
understandingof the term studentRestatement (Second) Contract02(4) (“Where an
agreement involved repeated occasions for performance by either party witledtgewaf the
nature of the performance and opportunity for objection to it by the other, any course of
performance accepted or acquiesced in without objection is given greaht weigthe
interpretation of the agreement®jt best, the refund requests show that the University of Utah

believed perhaps hatheartedly’ tha the term studerihcluded medical residerBut the SSA's

after the Eighth Circuit'sdecision in Apfel But mere timing is notactual evidence of
congressional intenandthe Court is not convinced that Congress was so subtle that it passed
§ 2023, without mentioningApfel to allow states to exempt medical residents from FICA
taxation.

8 In University of Texasthe court looked at the fact that the University of Texas had made FICA
tax payments for many years without requesting a refund to conclude that thesltynigér
Texas did not understand the term student to include medical residentof Texas759 F.3d at
445. It does not follow, however, that the eméed act of requesting refunds would have shown
thatboth partiesunderstood the term student to include medical resident.

® As the United States points out, in 1973, Utah modified its § 218 agreement to include a student
exclusion that is almost identical to Modification 208, yet the Universitiyheitl and paid FICA

taxes forthose periodsand only sought refunds for tax periods starting in 1995oral
argument, the University of Utah, for the first time, took the positionithabedical residents
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contraryunderstanding of the term studenbest reflected bthe fact thatt initially denied the
University of Utah’s refund request3.

Finally, the University of Utah suggests that the SSA should have known that the only
possible purpose of Modification 208 was to exclude medical residents becauseS A8
agreement alreadyad a student exclusion, unlike Te’sas§218 agreemerthat was at issum
University of TexasBut the Court is not convincedhe only substantivechange between
Modification 208 and the prior student exclusion is that Modification 208 omits the term “full
time basis” as a modifier to student. If anything, this suggestshidgiurpose of Modification
208 was to eemptpart-time students from FICA taxation pursuant to Utah’818 agreement
The State of Utah may have also sought to create predictability in the fytunedfying its
student exclusion so that it mirrored the student exclusion in I.R3C2%(b)(D). In any event

without anyconcreteevidence othe partiesintentin executing Modification 208, the possible

had been exempted from FICA taxation since 1973. However, if this were the case, the
University of Utah’s already untenable positisrfurther undermined by the fact that it failed to
seek any FICA tarefunds until 1999See Univ. of Texag59 F.3d at 445 (“[G]reat weight’
should be given to the fact that [the University of Texas] repeatedly paid émdeldi FICA

taxes on its residents after the student exclusion was added to T&@s8 pgreement in
1999."). If the University of Utah really believed its position, it would have stopped@&IEA

taxes with respect to its medical residentather than paying under protest and seeking refunds.

19 For the first time, at oral argument, the Universif Utahoffereda filing from a prior lawsuit,
contendingthat the United States is judicially estopped from arguing that the term stussnt d
not include medical residentSeeStatus Report and Notice of Change of IRS Administrative
Position,University of Utah v. United StateBlo. 2:06cv-00595DAK, ECF No. 70 (D. Utah.
Mar. 3, 2010). However, in the filing, the IRS merely states that it has “madelthieistrative
determination to accept the position that medical residents are exceptedl@Anaxes based
on the student exception under 26 U.S.G181(b)(10), for tax periods endirgfore April 1,
2005” Id. at 1 (emphasis added). Notably, the University of Utah admitted at oral arginaient t
it is only seeking refunds for perioddter April 1, 2005 Thus, the filing cannot be used as a
basis for judicial estoppel as the University suggests. Moretheerfiling speaks only to the
IRS’s positon on I.R.C. 83121(b)(10), a Gde section that is not directly at issue héirappears
that the IRSs concession was made in the contexamattempt to settla prior lawsuit in which
the University of UtalsoughtFICA tax refunds for its medical residents for periods prior to
April 1, 2005. There is simply nothing in the filing that evidences the parties’ imebh999
when theyexecutedModification 208.
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purposesare infinite and the University of Utah offers only speculation and conjecture on this
point The Court need not speculate furtlecause the fact remains that the University has
failed to produceany evidence that th@urpose of Modification 208 was to exclude medical
residents.

In sum, the University of Utah fails to show that the term studethieiistudent exclusion
of Utah’'s §218 agreement includes medical residents. The undisputed facts show that Utah
failed to communicatan understandingf the term student to the SAA, which has, for over
twenty-five years, interpreted the term student to excludedical residents. Becaughe
University of Utah has failed to show that medical residents are exclunledFICA taxation
underUtah’s §218 agreementhe United States is entitled to judgment as a matter ofSaw.
Univ. of Texas759 F.3d at 445-46.
V. CONCLUSION AND ORDER

For the reasons set forth above, the Court DENIES Plaintiff's Motion for Partial
Summary Judgment (ECF No. 29) and GRANTS Defendant’s Motion for Summary Judgment
(ECF No. 30). The University of Utah’s medical residents are not students wa¢hinganing of
the student exclusion in Utah’s288 agreement, and therefore the medical residents in question
are subject to FICA taxation. Accordingly, it is ORDERED that the United SStaitentitled to

judgment in its favor on the University of Utah’s claim for FIG& tefunds.

DATED September 20, 2017. .

Judge Jill N. Parrish
United States District Judge
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