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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

INTERNATIONAL FIDELITY
INSURANCE COMPANY, a New Jersey

corporation, MEMORANDUM DECISION AND
ORDER GRANTING MOTION FOR
Plaintiff, PARTIAL SUMMARY JUDGMENT
V.

LA PORTE CONSTRUCTION, ING et al, Case N02:16-cv-00032JNREJF
District Judge Jill N. Parrish
Defendand.

Before the Court is Plaintiff International Fidelity Insurance CompafiF4C”) Motion
for Partial Summary Judgment (the “MotiofBCF No0.95). IFIC moves the gurt for summary
judgmentagainst defendants Benjamin Lodtilr. Logue™), Lisa Marie Logu€“Mrs. Logue”),

La Porte Construction, Inc. (“La Porte Construction”), and La Porte Management,Ua Porte
Managemen(’ (collectively “Defendants”pn its First Claim for Relief for Breach of Contract.
Only Mrs. Logue opposed IFIC’s MotiorseeAffidavit/Declaration in Oppositio to Motion (the
“Opposition”), ECF No. 97.

The court heard oral argument on the motion on January 11, 2019. At the hearing,
defendantdMr. Logue, La Porte Construction, and La Porte Management represented yhat the
intended to stipulate to an entry of judgment against them. On February 4, 2019, IFI& filed
Verified Statement in Support of Judgment by Confessiger{fied Statemerij (ECF No. 127)
signed by Mr. Logue on behalf of Mr. Logue, La Porte Construction, and La Porte)&ftaara
(“Confessng Defendant§. Pursuant to th¥erified Statementthe court hereb ERANTS the
Motion for Partial Simmary didgment as to the Confessing Defents$. The court now evaluates

the Motion on the merits as to Mrs. Logue.
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BACKGROUND

This case arises out of the development and construction of alémgity mixeeuse
residential and commercial project in downtown Salt Lake City known as the &Btate Street
(the “Plaza”) Defendant Tannach Properties, record owners of certain propertiesl. aiRamtte
Constructionas the general contractor for the Plada. Logue is the president and principal of
La Porte Construction. Tannach and La Porte entered into three separate constanttacts
regarding the Plaza. Each contract required La Porte to acquire constructiondogudsahtee
the project.

La Porte applied to IFIC to furnidsothcontractor performance and payment bdodshe
Plaza. IFC agreed to execute performarared payment bonsifor each projecfcollectively the
“Bonds,” separatelyPerformance Bonds” or “Payment BonjlsAs a condition of procuring the
Bonds,IFIC presented La Porte with dmdemnity Agreement The IndemnityAgreementists
International Fidelity Insurance Company and/or Allegheny Casualtyp@ny as “Surety,” La
Porte Construction as “Contractor,” and the remaininge&fieddefendants as “IndemnitorsOn
March 30, 2012, Mr. Logue and his wifdrs. Logug executedhe Indemnity Agreement their
individual capacitiesMr. Logue also executed the Indemnity Agreement on behalf aftties
Indemnitors purportedly as President of La Porte Construction and La Porte Managamdes, a
Managing Member of theother 60 Indemnitors Accompanying each signature is an
acknowledgment by a notary public that Mr. Logue signed on behalf of each lofi#manitors

But Mr. Logue was not the managing membethef Indemnitorsnor had he been authorized to



represent thenOn March 3, 2017the court dismissed lidemnitorsdue to Mr. Logue’s lack of
authority, apparent or actual, to bind thém.

The Indemnity Agreement required allettndemnitors to indemnifyfFIC “against all
losses, costs, expenses, and exposure” relatéiet®ondsand the construction of the Plaza
Development by La Porte. The Indemnity Agreement also contained the followingipn under
the heading “Representations”:

The undersigned repregseo [IFIC] that they have carefully read
the entire [Indemnity] Agreement and that there are no other
agreements or understandings which in any way lessen or modify
the obligations set forth herein. The undersigned further warrant and
represent to [Fidelity] that all necessary action has been taken by
them to authorize the execution and delivery of this [Indemnity]
Agreement.

Along with the Indemnity Agreement, IFIC also requiMd Logueto signResolutions
Authorizing Execution of Indemnity Agreement (the “Resolutions”). The Resakitivhich were
prepared byFIC, each contained the following provision

At a Special meeting of the Members of the [e.g., Amberley
Properties I, LLC] .. . duly called and held on the 8@y of March,
2012 a quorum being present, the following Preamble and
Resolution were adopted: WHEREAS this LLC has a financial
material and beneficial interest in transactions in which LaPorte
Contruction, Inc. [is involved] . . . RESOLVED, that the Mgimay
Member(s) authorized to execute documents on behalf of the LLC,
be and they are hereby authorized and empowered to execute any
indemnity agreement or agreements required by [Fidelity] . . .
RESOLVED FURTHER, that the Member be and they are hereby
autlorized and empowered to execute such indemnity agreement or

The defendants that were dismissed pursuahgtaurt’s March 2, 2017 Memorandum Decision
andOrder(ECF No. 69) areAmberley Properties |, LLC; Amberley Properties I, LLC;ducia
Properties, L.L.C.; Barcelona Properties, LLC; Bracken PropertiesCL.Dundee Properties,
L.L.C.; Edinburgh Properties, L.L.C.; Farquhar Properties, L.L.C.; GleniiPnaperties, L.L.C.;
Inverness Properties, L.L.C.; Jameson Commercial Properties, Llatheson Properties,
L.L.C.; Kilmarnock Properties, L.L.C.; McGregor Properties, L.L.C.; Obapéities, L.L.C.;
Portree Properties, L.L.C.; and Raasay PropgriL.L.C IFIC voluntarily dismissedCardiff
Properties, L.L.C. on April 5, 2017.



agreements and to any and all amendments to said indemnity
agreement or agreements and to any other or further agreements.

The Resolutions concluded with a provision intended to identify by niwee'Managing
Members” authorized to execute the Indemnity Agreement, but no namesties emgire listed.
Each of the Resolutions bears the sole signature of “Benjamin Logue, Mahégimber.”

After the execution of the agreements, the project gotruragde But the project faced
severe hardships. sAa result, workon the Plaza was suspended indefinitely. In June 2015,
Citibank, one of the obligees under the Bonds, made demand on IFIC undrerfdrenance
Bonds. Citibank filed suit in the United StegeDistrict Court, District of Utah. The suas
dismissed. Citibank refiled in the Third District Court for Salt Lake Coun&geSif Utah. Citibank
also filed an action to judicially foreclose Citibank’s trust deed on the profpleetyForeclosure
Action”). Meanwhile, La Porte Construction’s subcontractors and suppliers made clatims on
Payment Bonds. These actions were all brought in the Third District Court fdre&altCounty,
Utah. IFIC has paid damages afl of the claims excepfor Citibank’s claim under the
Performance Borslandone action pending under thayPent Bonds.

IFIC broughtthis suit against La Porte Construction and theéemnitors on January 12,
2016. In 2017, the court dismissbe seventeeabovenamedndemnitosandin October o017
enteredinal judgment in their favorIFIC now movedor partial summary judgment against Mr.
Logue, Mrs. Logue, La Porte Constructi@amd La Porte Manageme(iDefendants”) seeking
damages for breach of contract and specific performaltte Confessing Defendants did not
oppose the Motion and signed the Confession of Judgment on February 4, 2019. Thus, of the four

Defendants, only Mrs. Logue opposes the motion.



ANALYSIS

A. LEGAL STANDARD

“The court shall grant summary judgment if the movant shibzas there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter BéthviR”
Civ. P. 56(a).“[T]he plain language ofFed. R.Civ. P. 5§ mandats the entry of summary
judgment. . . upon motion, against a party who fails to makshowing sufficient to establish the
existence of an element essential to that padsse, and on which that party will bear the burden
of proof at trial! Celotex Corp. v. Catretd77 U.S. 317, 32£1986).The moving partyBears the
initial responsibility of informing the district court of the basis for its mqgtiand thenonmoving
party must “go beyond the pleadings and fiheir] own affidavits . . . depositions, answers to
interrogatories, and admissions on filiegsignate specific facts showing that there is a genuine
issue for trial.”ld. at 323—-24 (internal citation and quotation marks removed).

When considering a motion for summary judgment, the court must examine all of the
evidence in the light most favorable to the nonmoving padyes vlUnisys Corp.p4 F.3d 624,
628 (10th Cir.1995). This requires that all reasonable inferences be drawn in favor of the
nonmoving partySports Unltd., Inc. v. Lankford Enters., In275 F.3d 996, 999 (10th Cir. 2002)
A dispute of fact is genuine only if “a reasonable [trier of fact] could findvarfaf the nonmoving
party on the issue.Macon v. United Parcel Serv., In¢c43 F.3d 708, 712 (10th Cir. 2014).
“W here the record taken as a whole could not leadangdtirier of fact to find for the nonmoving
party,” summary judgment in favor of the moving party is prop@aficrete Works of Colo., Inc.
v. City & Cty. of Denver36 F.3d 1513, 1518 (10th Cir. 1994uotingMatsushita Elec. Indus.

Co. v. Zenith Radio Corp4,75 U.S. 574, 587 (1986)).



IFIC has moved for summary judgment on its breach of contract claim aDafestdants
seeking damages in the amoun®f320,176.66for breach of contract and a decree of specific
performance requiring tHeefendantgo pos moneyor collateralin the amount of $16,300,00.00
due to the partiesllegedbreach of the Indemnity Agreement. Confessing Defendants admit that
the amount of damages and the amount sought as collateral are ddrsedtoguedoes not
contest the essential faat® whichIFIC relies, or the amount of damages sought, Hatiher
contess her liability under the contract due to her lack of understanding, lack of legal
representation, and her signing under duress. The court will first address whetbetract was
breached and then turn to Mrs. Logue’s defenses.

B. BREACH OF CONTRACT

IFIC alleges that the Defendanshould be held liable for breaching the Indemnity
AgreementUnder Utah law? “[t] he elements of a prima facie case for breach of contract are (1)
a contract, (2) performance by the party seeking recovery, (3) breach of the dontrecther
party, and (4) damagesAim. W. Bank Members, L.C. v. St&842 P.3d 224, 2331 (Utah 2013

(internal citation omitted).

2 In IFIC’s initial Motion, IFIC sought $1,100,690.95 in damages. At the hearing, counsel
represented that this amount should be amended to reflect the costs and expensesniticarred i
intervening months. In the Verified Statement, IFIC provides an updated am&i1,320,176.66.

3 The parties have not discussed whathte’slaw should apply to the interpretation of the
Indemnity Agreement, nor dodise Indemnity Agreeent includea choice of law provisionA
federal districtcourt, sitting in diversity, applies Utah choice of law rulélaxon Co. v. Stentor
Elec. Mfg. Cqa.313 U.S. 487, 496 (1941). Utah follows the Restatement (Second) of Conflict of
Laws and appliedhe law of the most significant relationship to contract ca&esords v. Briggs

887 P.2d 864, 8688 (Utah Ct. App. 1994). Under the most significant relationship anatlysis
court looks td'(a) the place of contracting, (b) the place of negotiation of the contract, {@pte

of performance, (d) the location of the subject matter of the contract, andde)riad, residence,
nationality, place of business of the partied.”at 869 (quoting Restatement (Second) of Conflict
of Laws 8 188(2). All 64 original defendants are domiciled in Utah, the subject matter of the
contract is in Utah, and the place of performance is in Utah. The place of contadsbiagpears

to be Utah. Accordingly, the court will apply Utah law.
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1. Contract

In this case, thendemnity Agreement ia contractenforceablainder Utah law, against
those persons who are a party to the agreem&rdontract is a promise or a set of promises for
the breach of which the lagives a remedy, or the performance of which the law in some way
recognizes as a duty.” Restatement (Second) of Contracts § 1 (1981). A corftianedswhen
there is a “manifestation of mutual asset” between “at least two parties” creating adzhiyai
“exchange” ad “consideration.’ld. 88 9, 17.“A condition precedent to the enforcement of any
contract is that there be a meeting of the minds of the parties, which mustleé spel either
expressly or impliedly, with sufficient definiterse® be enforcedYalcarce v. Bitters362 P.2d
427,428 Jtah1961) In this case, there was a meeting of the minds and a bargained for exchange.
IFIC entered into the Indemnity Agreement with efendantsn exchange fotFIC becoming
suretyin the urmlerlying surety transactistt Indemnity Agreements are often used to guarantee
the rights of the surety against the obligor.ri[§ases o$uretyshipand guaranty, there is, if not

an express contract, as in the instant case, an implied contract that the privazifzhlredemnify

4 The underlying surety agreementstieBonds. Under Utah law, whiébllows the Restatement
(Third) of Suretyship and GuarantygesPC Riverview, LLC v. Xiavan Cag424 P.3d 162, 167
(Utah 2017)a suretyship exists when:

(a) pursuant to contract (the “secondary obligation”), an obligee has
recourse against a person (the “secondary obligor”) or that person's
property with respect to the obligation (the “underlying obligation”)

of another person (the “principal obligor”) to that obligee; and

(b) to the extent that the underlying obligation or the secondary
obligation is performed the obligee is not entitled to performance of
the other obligation; and

(c) as betwen the principal obligor and the secondary obligor, it is
the principal obligor who ought to perform the underlying obligation
or bear the cost of performance.

Restatement (Third) of Suretyship & Guaranty 8 1 (1996). In the underlying supetyshi
agreemerst, Tannach and Citibank, the obligebave recourse against IFIC as the secondary
obligor or “surety” with respect to the obligation of La Porte Construction (tlcipal obligor”).
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the surety if the latter is compelled to pay the credi®edver Cty. v. Home Indem. C88 Utah

1, 52 P.2d 435, 450 (B9). The Indemnity Agreement is enforceable against the parties that
properly executed the agreeméltie Confessing Defendants admit that the Indemnity Agreement
is valid and enforceable. Verified Statement at { 2.

2. Performance

IFIC performed its obliggon under the Agreement. IFIC is obligated by the Indemnity
Agreement to execute or procure bonds for the construction pfojE¢E procured three

Performance andamentBonds dated April 5, 2012. The Bonds ére:

Payment Bond No. Date Bond Amount
SAIFSU0539632 April 5, 2012 $16,916.641.0(
SAIFSU0539633 April 5, 2012 $1,508,636.0(
SAIFSU0539634 April 5, 2012 $426,983.0(
Performance Bond No. | Date Bond Amount
SAIFSU0539632 April 5, 2012 $16,916,641.0(
SAIFSU0539633 April 5, 2012 $1,508.636.0(
SAIFSU0539634 April 5, 2012 $426,983.0(
3. Breach

The Defendants have breached the Indemnity Agreement. “To establish a breach of
contract claim, a party must identify a contracted duty that the other pertyrbached.Tooele
Assocs. Ltd. P'ship v. ToeeCity, 251 P.3d 835, 8386 (Utah Ct. App.2011)(citing ELM, Inc.

v. M.T. Enters., In¢968 P.2d 861, 8684 (Utah CtApp. 1998)cert. denied982 P.2d 89 (Utah

S “WHEREAS, . . . The Surety has executed or procured to be exeamganay from time to

time hereafteexecuteor procure to be executed, said Bonds on behalf of the Contractor or the
Surety may have already issued such Bonds in reliance upon this Agreemehindemnity
Agreement at 3.

® See Verified Statement aBf Confessing Defendants admit that IFIC perforitedbligations
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1999). The Contractor and Indemnitobligationsunder the Indemnity Agreement include the
obligations to:

1) Exonerate, indemnify, and keep indemnified the Surety from
and against any and all liability for losses and/or expenses of
whatsoever kind or nature (. . . ) and from and against any and
all suchlossesand/or expenses which [IFIC has] sustain[ed] and
incur[ed]: (1) By reason of having executed . . . the Bonds, (2)
By reason of the failure of [Logues et al.] to perform or comply
with thecovenantand conditions of [the Indemnity] agreement
or (3 In enforcing any of the covenants and condgiof the
[Indemnity] Agreement

2) Deposit with the Surety on demand an amount of money or other
collateral security . . . , as soon as liability exists or is asserted
against the Surety . ;

3) Upon the written request of the Surety, promptly procure the full
and complete discharge of the Surety from any Bonds specified
in such request and all potential liability by reason of such
Bonds; [and]

4) If such full and complete discharge is unattainable, [and] if
requested by the Surety, within five business days, place the
Surety in funds that are immediately available and sufficient to
meet all of the Surety’s liabilities that are in force prior to the
date of the Surety’s demand.

IFIC alleges that thBefendantfiave failed to perform any of their obligations under the contract.

In 2014 thePlazaproject began to struggle and Citibank, an olgligeder the Bonds,
provided notice to IFIC that it was considering a declaration of default. Aftésrpeng an
investgation of Citibank’s claims, in February 2015, IFIC demanded that the Indeniipitocsire
IFIC’s full and complete discharge of the Bonds” or “place with IFIC d witd=ive Million
Dollars . . . ."Motion at 114.The Indemnitors failed to comply, éeching their obligations under
the Indemnity Agreement

On June 17, 201%itibank delivered a “Notice of Default and Terminatiotefminating
LaPorte Construction as general contractor on the Plazdu@e 30, 201 %itibankmade demand

on IFIC toperfaom and complete the Plaza. Bednstruction did not continu&ubsequently,



Citibankfiled suit against IFIC on the Performance Bsmtthe Third District Court for Salt Lake
County, State of Utah (“Citibank Action{{CaseNo. 160902663)Citbank also fiéd an action to
judicially foreclose its trust deed on the property (“Foreclosure Actidbésé No. 160907463).
Following Citibank’s suit, numerousubcontractors and supplignave assrted claims against
Citibank in the Third District Court for Salt Lake Countytah on the Payment Bond&f the
contractor claims, one action, brought by Bragg Ci@ervice (“the Brag Action”) Case No.
160904355), is still pending.

IFIC alleges that th®efendantdbreached the Agreement by failing to procure IFIC’s
discharge frm the Bonds, failing to place money in trust, and in failing to exonerate IFIC from
the claims brought under the Bonds. Confessing Defendants admit they have breaohtatie
and the court finds that the Defendants, including Mrs. Lobaee beachedthe Indemnity
Agreement as alleged.

4. Damages’

As of January 22, 2019-IC has paid $389,247.10 in claims related to the Payment Bonds
By the terms of the Indemnity Agreement, the Indemnitors are requiredrieraxe and indemnify
IFIC for thesedamages. IFIC also seeks the attorneys’ fees and maist and incurredAs of
January 22, 2019, IFIC has paid and incurred attorneys’ fees and costs in the amount of
$1,230,929.561FIC seeks a judgment in the amount of3®D,176.660r total breach otontract

damagesThe court finds that theserdages are correctly calculated.

"IFIC provides an updated damage calculation as of January 22, 2019 in the VerifiediStateme
19.
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C. SpPeCIFIC PERFORMANCE

In addition toseekingrecovery for theosts and expenses that IFIC has already paid, IFIC
seeks specific performance ogrtain provisiors of the Indemity Agreementto cover its
additional potential liability of $16,300,000.@Mder the Bond& The potentialiability stens
from the pending lawsuitsinder the Bondscludingthe Citibank Action under the Performance
Bonds and the Bragg Action under treeyfent Bondgirst, IFIC alleges that its potential bdity
for the Citibank Action may exceed the total sum of the Performance Bonds, which is
$18,852,260. Second in the Bragg Ation, the court awarded Bragg Crane a judgment of
$300,241.61 ($147,186.95 plus attorney’'s fees, costs, and interest) againstvéfrifiad
Statement at § 8.b. IFIC contests its liability for the judgment amounts in the-mieovioned
actions. Because IFIC otests the pending actionthe final damages are uncertaend
incalculable at this timeTherefore, IFIC asks for specific performance of the Indemnity
Agreement to protect IFIC againstdibity in these pending action3.o merit specific performance
under Utah lawthe contract must be certdfrandthere must be no adequate remedy available at

law.11

8 Confessing Defendants “acknowledge and agree that IFIC deems $16,300,00 to be the amount
of money or collateral sufficient to protect IFIC from Idss.

% IFIC calculates its potential liability under the Citibank Action as the amountiad/aZitibank

in the Foreclosure Action, which was a judgment of $12,144.190.69, plus post judgment interest
at the contract rate of 7.75% per annum starting on June 22, 2018 ($941,174.78 for year one), and
estimated attorney fees and costs of $2,000,00@&9OMotion at Exhibit 6 (Decl. of Frank J.
Tanzola); and/erified Statement at { 8.a.

104/ T]he contract must be free frodoubt, vagueness, and ambiguity . lt.must be sufficiently
certain and definite in its terms to leave reasonable doubt as to what the parties intended, and
no reasonable doubt of the specific thing equity is called upon to have performeédTooele
Assocs. Ltd. P'ship v. Tooele Cip1 P.3d 835835-36 (Utah Ct. App. 2011jquotingPitcher v.
Lauritzen,423 P.2d 491, 493Jtah1967)).

1 Last Chance Ranch Co. v. Ericks@3 P.2d 952, 962 (Utah 1933).
11



1. Thelndemnity Agreement isCertain

The Indemnity Agreement provisions at issequirethe Indemnitors to 1) “Deposit with
the Surety on demand an amount of money or other collateral security . . . , as sooritgs liabil
exists or is asserted against the Surety,” and 2) when IFIC demands compledegéisrom the
bonds but “such full and complete discharge is unattainable, [and] if requested lyetye. S.
place the Surety in fundsic] that are immediately available and sufficient to meet all of the
Surety’s liabilities that are in force prior to the date of the Surety’s deimBnelse provisns are
certain and undisputedh their Answer to the Complaint, Defendants admittegly have not
complied with these provisiormd Confessing Defendants admit that IFIC is entitled to collateral
security under the agreement.

2. No Adequate Remedy at L aw

IFIC alleges that specific performance tiee appropriateemedy forthe outstanding
liabilities because, ntil the judgments are finathe damagefrom those actionare uncertain.
Although, he damages will be certain when the lawsuitsfdhg adjudicated]FIC allegesthat
the Indemnity Agreement requires that the Defendalaise $16,300,000 in trust.

In this caseynderthe clear terms of the Indemnity Agreement, specific performance is the
most appropriate remedyFIC, in agreeing to exure the Performance anéyment Bonds,
bargained for immediate security in case of suit rather than damages aftatti€dreties are
ordinarily entitled to specific performanoécollateral security clauses. If a creditor is to have the

sealrity position for which he bargained, the promise to maintain the security mystdcslly

12 This amount includes the amoumequired to discharge, or exonerate, IFIC from (a) potential
liability and losses on the Bonds and (b) expenses, including attofeeysnd consultantiees

... .M IFIC alleges that its potential liability on the Citibank Action is $15,085,365.46 and
$409,982.09 on the Bragg Action. IFIC estimates that is expenses to date are $800,000.00.
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enforced. Travelers Cas. & Sur. Co. of Am. v. CraCar Constr.,20618 WL 3873678, at *4 (D.
Utah 2018)(internal quotation marks remove@uoting Safeco Ins. Co. of Am. v. SchwaB9
F.2d 431, 433 (9th Cir. 1984“A lthough[the Surety’'spast Losses can be remedied with contract
damages, . .[its] additional and substantial anticipated Losses canibiThus, the court grants
summary judgment in favor of IFIC on thiaien for specificperformance

D. MRS.LOGUE

Of the fourDefendants only Mrs. Logue opposed the motion for summary judgment.
Acting pro se Mrs. Logueargues that she should rim held liable under the Bontiscauseshe
did not read the contract nor would she hamdersbod the contract had she readiidbecause
shesigned the contract under duress and without legal representation.

1. Not Reading or Understanding

Under Utah lawa party’s failure to read and/or understand a contsanbt a defense
againstits enforcement.So long as the person signing a contract ttae ‘tapacity and an
opportunity to read a contract” anis ‘not misled as to its conteyithe or she “cannot avoid the
contract on the ground of mistake if he [or she] signs it without readingahn Call Eng'g, Inc.

v. Manti City Corp. 743 P.2d 1205, 1208 (Utah 19&@uotingGarff Realty Co. v. Better Bldgs.,
Inc., 234 P.2d 842, 844J)tah1951). And “each party has the burden to read and understand the
terms of a contract before he or she affixes his or her signature to ityA@arnot sign a contract
and thereafter assert ignorance or failure to read the contract as a deéfemdes. Logue had the
capacity and pportunity to read the contraahd she signed it, attesting that she had read it. Mrs.
Logue cannot avoid liability on these grounds.

2. Duress

Mrs. Loguetestifiesthat she was forced to sign the contract under duress. To support her
claim, Mrs. Logue alleges that she “had no intention of signing the bonds,” she “did not have an
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attorney representing” her, and that she “received a telephonghodlly before the project at
issue was to closeMrs. Loguetestifiesshe*was told that if [she] did not sign the bonds, then the
project would not close.” Mrs. Logue alleges that she and her husband would hdnentbsds
of thousands of dollars and thus she “had no choice but to sign the Heodhése reasons, Mrs.
Logue alleges she signélde Bonds under duress and the Bosiasuld not be enforced against
her.

To establish duressder Utah law*“[f] irst, there must be some improper threat niade
the defendant. Second, that threat must leave the victim/plaintiff with no rebesaheainative but
to consent to the contractBoud v. SDNCO, Inc.54 P.3d 1131, 113@Utah 2002)(citing
Restatement (Secondf Contracts § 175(1) (1979J.The burden is on Mrs. Logue to establish
duress by clear and convincing evidenbiere Adoption of B.T.D.68 P.3d 1021, 1026—ZWtah
Ct. App. 2003)citing Reliable Furniture Co. v. American Home Assurance @86, P.2d 368,
370 Utah1970)) (‘Utah case lawequires clear and convincing evidence to prove duress, undue
influence, fraud, and mistakg. A contract is voidable due to durdsgthe victim “[i]f ... assent
is induced[(1)] by an improper thredi(2)] by the other party(3)] that leaves the victim no
reasonable alternativeltl. at 1026 (quoting Restatement (Second) of Contracts 8 175 (1981)

a. Improper Threat

“A threat is improper if the resulting exchange is not on fair terms” and:

() the threatened act would harm the recipient and would not
significantly benefit the party making the threat,

(b) the effectiveness of the threat in inducing the manifestation of
assent is significantly increased by prior unfair dealing by the party
making the threat, or

13 Utah Law follows the Restatement (Second) of Contracts §e&Boud v. SDNCO, Inc54
P.3d 1131, 1137 (Utah 2002) (“[D]uress exists when ‘a party’s manifestation of asisehiced
by an improper threat by the other party that leaves the victim no reasonabiatiaké”)
(quotingAndreini v. Hultgren860 P.2d 916, 921 (Utah 1993)).
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(c) what is threatened is otherwise a use of pdaeillegitimate
ends.

Restatement (Second) of Contracts § 176 (198party’s asent is induced by an improper threat
if the threat'substantially contributes to hisr her]decision to manifest hi®r her] assent.d.
§175 (1981), cmt cIn considering whether theveasduress, [a]ll attendant circumstances must
be considered, including such matters as the age, background and relationship dkgielgar
Other factors includethe availability of disinterested advice and the length of time that elapses
between the making of the threat and the asskht.”

Based on Mrs. Logue’s testimony, she was subjected to an improper Hirsiatthe
Indemnity Agreement is unfaio Mrs. Logue becausi entitles IFIC to holdMrs. Logue, a self
proclaimed staxathome housewife, jointly and severally liabledr the total potential penal
amount ofthe Bonds on a sixteemillion-dollar construction projecSecond, Mrs. Logue was
presured into the deal. The timing of the situation was unfair asvabenotified about the deal
immediately beforat was scheduled talose, giving her little time téry and understand the
contract.Finally, she lacked counse¢hroughout the process.

In order to determine whether lack of counsel constitutes ddinesspurt must look to the
circumstances of the parties to determine whether there graatadisparity in bargaining power.
In Boyd v. U.S. Bank Nat. AssNo. 062115KGS, 2007 WL 2822518, at *19 (D. Kan. 2007)
the court found that the disparity in bargaining power betweerdmmercial party and an
individual’ was not “gross” because the individual who went unrepresented had a business degree
and worked in finance. But ifoo Tall Inc. v. Sara Lee Bakery Grp., Iiné¢o. CV 08191 JP/WDS,
2009 WL 10665806, at *4 (D.N.M. 20Q%he court found that an individual withoubusiness
education or significant business experience,” wivas’not representedby counsel, was in a

position of grossly unequal bargaining power with a corporation. Mrs. Logue’sicasere
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analogous td@ oo Talllnc. Mrs. Logue is a sefproclaimed “house wife and stay at home mother.”
She haso degree or training in finance or engineering. Nor was she actually involved in the
construdon project.The courtthereforefinds that she was subjected to an improper threat that
induced her assent to sign the Indemnity Agreement.

b. No Reasonable Alternative

Although Mrs. Logue was subjected to an improper threat, she was not without reasonabl
alternativesto avoid the contract and thus she was not subject to dukdhreéat, even if
improper, does not amount to duress if the victim has a reasonable alternativeltobsugand
fails to take advantage of it.” Restatement (Second) of Conf§dats (1981), cmt b. In this case,
Mrs. Logue alleges that her only option was to sign the contracts divéldrood would be
threatened. Specifically, she alleges thatasteher husband would lose hundreds of thousands of
dollars if the project did not move forward. Although financial loss is a significasspre“the
mere loss of a potential bargain does not leave a plaintiff with ‘no reasonabhatie.” Boud
v. SDNCO, Ing 54 P.3d 1131, 1138 (Utah 20@2iting Heglar Ranch, Inc. v. Stillmag19 P.2d
1390 (Utah 1980)}* Because Mrs. Logue had reasonable alternatspes;ifically to refuse to

sign the Indemnity Agreement, she was not subject to duress.

14 “To label as duress’such incentive to complete the transaction would have the effect of
permitting any party to avoid a contractual obligation on the ground that performas@greed

to only because, in the absence of such a promise, the party would be denied the fo@nefit o
bargain. Such a defense is entirely foreign to the established law of caihtdaglar Ranch, Inc.

v. Stillman,619 P.2d 1390, 1392 (Utah 1980).
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ORDER

The courtHEREBY GRANTS SUMMARY JUDGMENT for International Fidelity
Insurance Company against Benjamin Logue, Lisa Marie Swasey Lag@erte Construction,
and La Porte Management (“Defendant®i)IFIC’s First Claim for Relief for Breach of
Contract.Based upon the matters set forth in the Motion for Partial Summary Judgment, the
arguments of counsel, and the Verified StatertaetCourt rules, adjudges, and decrees as
follows:

1. Judgment is hereby entered in favor of International Fidelity Insurance Cgmpan
(“IFIC™) and against Defendants, jointly and severally, in the amount of $1,320,176.66, together
with post-judgment interest thereon pursuant to 28 U.S.C. 8§ 1961](idgrfient Amouri}.

2. The Judgment Amount shall be augmented by the amount of additional losses and
expenses IFIC incurs aftthe date of this Judgment by reason of having executed the Bonds and
in enforcing or collecting on this Judgment. The Judgment Amount shall be reducadlys
if any, paid to IFIC by Defendants or others or obtained by IFIC from engpthis Judgmet;
but amounts obtained by IFIC from enforcing the Lien describgadragraph ®f this Judgment
shall not reduce the Judgment Amount. The amount of such additional losses and expegites as w
as the amounts, if any, obtained by IFIC from enforcing this Judgment shalabkséstd by the
declaration of an officer of IFIC filed with the Court.

3. IFIC is hereby granted a lie(f'Lien”) on all real and personal property of
Defendantsor any of them, of whatever kind or nature and wherever located, to the extent of
$16,300,000.00 in value of said real and personal profdrign Amount). The Lien Amount

shall be increased if it appears, from facts established by the declaratiorffafearobIFIC filed

17



with the Court, that IFIG losses and expenses on Buomds will exceed $16,300,000. The Lien
Amount shall be reduced by any amounts augmenting the Judgment Amount.

4, IFIC has the following rights with regard to any collateral security provided b
Defendants or any of them, the Lien, and the real and personal property suthed.ien: (a) to
use said collateral security, the Lien, and said real and personal progeagyrant or settlement
of any liability, loss, or expense incurred by IFIC after the date ofJtmgment by reason of
having executed the Bonds or in enforcing this Judgment; (b) IFIC shall have ndiabliga
invest or provide a return on any such collateral or on the value of any such readamaper
property; (c) to sell or realize upon any such collateral or real or pensaperty at public or
private sale, with or without notice Refendants, or by any other method permitted or applicable
by law; (d) to charge for any disbursements made by IFIC in good faitr time belief that it is
or was liable for the sns and amounts so disbursed, or that it was necessary or expedient to make
such disbursements, whether or not such liability, necessity, or expedieney;gekthe vouchers
or other evidence of such disbursements or payments made by IFIC, includitegldration of
an officer of IFIC, shall be prima facie evidence of the fact and amourg bahility of IFIC and
of IFIC’s good faith in making the disbursements or payments; ahgio@dd faith as used in this
paragraplshall mean honesty in fact and the absence of willful misfeasance or malfeasance, and
neither negligence nor gross negligence shall be deemed the absence aftgood f

5. IFIC shall release the Lien onbn the condition that IFIC has beexleased from
all liability on the Bonds and reimbursed for all losses and expenses it sost@iogrs by reason
of executing the Bondand in enforcing or collecting on this Judgment. The fact that such
condition has been satisfied shall be established by the declaration of an offfid€r fidfed with

the Court.
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6. IFIC is hereby granted all rights necessary or appropriate to receive thisheinef
this Judgment, including the rights to record this Judgment, file aU@@ncing statement to

perfect the Lien, and take any other action necessargrfect the Lien.

DatedFebruary 12, 2019.
BY THE COURT:
CYit N Ao

The Honorable Jill NParrish
United States District Court Judge
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