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IN THE UNITED STATES DISTRICTCOURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

UTAH NATIVE PLANT SOCIETY &

GRAND CANYON TRUST,

MEMORANDUM DECISION
Haintiffs, AND ORDER GRANTING

V. DEFENDANTS’ MOTION TO DISMISS

UNITED STATES FOREST SERVICE &
TOM TIDWELL, in his official capacity as
Chief of the United States Forest Service, Case No. 2:16-cv-56-PMW

Defendants. Chief Magistrate Judge Paul M. Warner

Pursuant to 28 U.S.C. § 636(c), the partensented to have Chief United States
Magistrate Judge Paul M. Warner conduct all peatings in this case,dluding trial, entry of
final judgment, and all post-judgment proceedihg3efendants the United States Forest Service
and Chief of the United States Forest Service Tom Tidwell (collectively, the “Forest Service” or
the “agency”) have motioned ftre court to dismiss the aboeaptioned case pursuant to Rule
12(b)(1) of the Federal Rules of Civil Procedtire.

On September 22, 2016, the court held a hearing on the molibe.Utah Native Plant
Society and the Grand Canyon Trust (collectivé¥aintiffs”) were represented by Neil Levine
and Aaron M. Paul, and the Forest Service wasesented by Assistant United States Attorney
Jared C. Bennett. At the conclusion of tleating, the court took the motion under advisement.

Now being fully advised, the court renders tbllowing Memorandum Decision and Order.

! SeeDkt. No. 16.
2SeeDkt. No. 18.
3 Dkt. No. 30.
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BACKGROUND

In 1986, the Forest Service prepared a fgukst for the Manti-La Sal National Forest in
southeastern Utah (“Forest Plafi")The Forest Plan includecbaoposal to designate the Mount
Peale portion of the forest as a Research Natural’Ateal 988, the Forest Service designated a
2,380-acre portion of the La Sal Mountain RatlgeMount Peale Research Natural Area
(“Mount Peale RNA"° The Mount Peale RNA includes much of the La Sal Mountain Range’s
highest peaks, ridgeand high alpine tundra.

In 2013, the State of Utah (the “State”pposed introducing wild mountain goats onto
state-owned land adjacent to the Manti-La Sal National ForBsior to the State implementing
its proposal, the Forest Sergitbdged several objections throughout the State’s proposal process,
asking the State to delay introducing the maimgoats until further research could be
conducted.

In May 2013, the Forest Service sent a ldtiehe State requesting that the State: (1)
develop a statewide management plan foothicing mountain goatsd (2) develop specific
population goals and objectives for tiedease location of the mountain goatevith the help of
the Forest Service, the Utah Division oflilife Resources (“DWR”developed a statewide
mountain-goat management plan to fostert gaaoduction across UtatiStatewide Goat
Management Plan® On June 4, 2013, the Utah WildliB®oard approved the Statewide Goat

Management Platt. Subsequently, in August 2013, the DWR completed a La Sal Unit
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Management Plan, which governed the Staiksias to introduce mountain goats onto state-
owned land in the La Sal Mountaitfs.

In a July 30, 2013 letter to the State, theelSbSupervisor for the Manti-La Sal National
Forest conveyed his concerns that mountain goats “may be inconsistent with the National Forest
Service policy on the Mount Peale [RNA]; and might impact three Forest Service regionally
sensitive plants™

Similarly, on August 21, 2013, the Regional Forester urged the Director of the DWR to
reject the La Sal Unit Management Plan propdsah a letter to the Director, the Regional
Forester conveyed his concern that the moargaats might have an adverse effect on the
Mount Peale RNA® The letter stated: “Impacts to these habitats from introduced goats appear
contrary to the establishment record for kheunt Peale RNA and inconsistent with Forest
Service policy regarding magement of RNAs . . .2* Additionally, the Regional Forester
stated that the Forest Service had “seriousemjs] that the additive pressure from current
drought cycles and climate change impactaiaing throughout the southwest may impact”
plant species in the aréa.lf the State was unwilling tdelay introduction altogether, the
Regional Forester asked the Diadio delay his decision untiléhForest Service and the State
could further study the potential impadif the goats on the Mount Peale RNA.

In September 2013, the State disregarded-tirest Service’s objections and began

introducing mountain goat:to state-owned land in the La Sal Mountdtén a letter to the
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Forest Service, the DWR statdtit it had “already been working cooperatively with the Forest
Service to identify plant monitorg sites and begin monitoring potential goat habitat on the La
Sal Mountains® Additionally, the DWR noted that “[p]retransplant data [had] already been
collected” and that the DWR w&committed to future monitoring, including the establishment
of additional monitoring sites, as needéd.The DWR further noted:

Four other Forest Service RNAs indbt already support pogiions of Rocky

Mountain goats. Three ohose RNAs were established after goats were already

present in the area, and goats were tianspd to one of the RNAs after the RNA

was established. No negative impacts figmats have been documented on any of

these RNAS?

By 2014, the mountain goats had entered the Mam&al National Forest and the Mount Peale
RNA.?® Since the goat introductions, the ForesvBe has been attempting to monitor the
mountain goats to determine the goats’ immacthe Mount Peale RNA and the Manti-La Sal
National Forest?

Plaintiffs are non-profit organizations ded®a to the preservation of ecosystems and
landscapes across the Intermountain \fest the summer of 2014, Plaintiffs surveyed the
Manti-La Sal National Forest and noted the “adeampacts of the introduced mountain goats
on the Mount Peale [RNAF® On December 24, 2014, Plaintiffs sent the Forest Service a letter

documenting their findings and demanding thatRbeest Service remove the goats from Manti-

La Sal National Fore$t. Additionally, Plaintiffs argued that the Forest Service had neglected its

20)d. at 7 42; Dkt. No. 18 at Ex. B.
21 Dkt. No. 18 at Ex. B.

21d.

3 Dkt. No. 2 at  35.

241d. at 7 44; Dkt. No. 18 at Ex. A.
% Dkt. No. 2at 11 7-8.

%1d. at 1 46.

271d. at 7 47.



regulatory duty to require the State to obtain a special-use permit for use of the nationl forest.
On January 16, 2015, after meeting with the Fd8estice, Plaintiffs domitted another letter to
the Forest Service reiterating thebncerns and requesting tiia¢ Forest Service take actith.

On May 12, 2015, the Forest Serviesponded to Plaintiffs’ requesfs The Forest
Service reminded Plaintiffs of the statesditional role in managing wildlife populatiofs. The
Forest Service acknowledged titatregulations required usersafNational Forest System to
obtain authorization from the Fest Service for certain us& However, the Forest Service
stated that the State “did n@lease the mountain goats orafldnal Forest System] land, and
therefore were not using or aguying [National Forest Systeri@nd at the time of the mountain
goat release® The Forest Service further reviewRlkintiffs’ adverse impact findings and
concluded that Plaintiffs’ findings were not dispositite.

The Forest Service ultimately concluded tmatre research was needed to determine the
impact of mountain goats on the Miaba Sal Mountain National Foret. The Forest Service
stated that it had developed a “rigorous fiwaymonitoring plan to euate population trends
of four rare alpine plant sped, and track shifts in speciesmposition and ground cover in the
alpine zone, includinthe Mount Peale [RNA]*® The Forest Service’s monitoring plan

includes “recording direct impacts by grazemgmals and uses motion sensing camera to

28 1d.

21d. at 11 48-50.

%91d. at 7 51; Dkt. No. 18 at Ex. D.

. Dkt. No. 18 at Ex. D

21q,

4d.

3 1d. (“While the report suggests negative impactplémts from Mountain Goat foraging, it also

indicates a need for more refined data collectiomegrard to your monitoring documenting trampling
evidence within the Mount Peale RNevidence similar to that observed by GCT was documented in the
area prior to goat introductions, and your trampling @vig was not clearly demonstrated to be the result
of mountain goat use. In addition, your observationewet within a fixed area plot, so the density of
g[_)ampling occurrences cannot be calculated, or esetpto future data to establish a trend.”).
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determine animal species involved.’After additional fact finding, the ForestiSiee stated

that it would work cooperatively with the Statetase the appropriate course of action, including
deciding “whether or not removal or redwactiin population” of the mountain goats is
warranted®

On June 13, 2015, Plaintiffs petitioned the Chief of the Foresicgdrvaddress the
State’s goat introduction®. Plaintiffs’ petition reiterated #ir prior demands, insisting that the
Forest Service remove the goats, prohibit adid#i goat introductions, and require a special-use
permit to regulate the State’s use and ocnapaf the Manti-La Sal National Foré%t.

On August 7, 2015, the Chief of the Forest &ergent Plaintiffa letter stating that
before the agency could initiate any action, theeBioService needed work with the DWR “to
gather and evaluate data” sufficientlemonstrate agency action was warrafitefihe Chief
reminded Plaintiffs that the Forest Service hadauthority to control the State’s activities on
state-owned land®. The Chief further stated that it&h not authorized, and has no plans to
authorize, the release ofonntain goats on [National Foresystem] land in the La Sall
Mountains.*?

Unsatisfied with the Forest Service’'spesse, Plaintiffs filed the above captioned
lawsuit seeking declaratory andunctive relief. Plaintiffs’ complaint asserts five causes of
action regarding the Forest Sem/s decision to allow mountaipats to be introduced onto land
adjacent to the Mount Peale RNA. The ForestiSe subsequently filed a motion to dismiss all

five claims for lack of subject mattgmrisdiction.
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STANDARD OF REVIEW

Under 8§ 706(2)(A) of the Administrative Proceds Act (“APA”), a district court reviews
an agency action to determine if it was “arbitr@ggpricious, an abuse of discretion, or otherwise
not in accordance with law.” 5 U.S.C. § 706(2)(Ao challenge an agency action in federal
court, a plaintiff must satisfy the constitutional standing requirements of Article 11l and the APA's
statutory standing requirementSee State of Utah v. BabbitB7 F.3d 1193, 1203 (10th Cir.
1998). Under § 702 of the APA, “[a] person suiifig legal wrong because of agency action, or
adversely affected or aggrieved by agency adtibinin the meaning of eelevant statute, is
entitled to judicial review theof.” 5 U.S.C. 8 702. To obtajudicial review under § 702, the
plaintiff must (1) identify a final “agency” acticemd (2) “demonstrate that its claims fall within
the zone of interests protected by thewstatorming the basis of its claimsCatron Cty. Bd. of
Comm’rs, New Mexico v. U.S. Fish & Wildlife Seis F.3d 1429, 1434 (10th Cir. 1996) (citing
Lujan v. Nat'l Wildlife Fed'n497 U.S. 871, 882-83 (1990)).

Pursuant to Rule 12(b)(1) of the Federal RuW&Civil Procedurethe court must dismiss
a claim for lack of subject matter jurisdimti. “Subject-matter jurisdion involves a court’s
authority to hear a given type of case” dind party invoking federal jurisdiction bears the
burden of establishing that the cbhas subject mattgurisdiction. Radil v. Sanborn W. Camps,
Inc., 384 F.3d 1220, 1224 (10th Cir. 2004) (citationsttad). Motions to dismiss pursuant to
Rule 12(b)(1) take two forms. Firstparty may attack the complaint faciallolt v. United
States46 F.3d 1000, 1002 (10th Cir. 1995). “In reviewi facial attackn the complaint, a
district court must accept the allegats in the complaint as trueld. (citations omitted).
Second, a party may go beyond the complaintciradienge the factual basis on which the

plaintiff seeks to assert theurt’s subject mattgurisdiction. Id. at 1003.“Where a party



attacks the factual basis feubject matter jurisdiction, éhcourt does not presume the
truthfulness of factual allegations in the cdanpt, but may consider evidence to resolve
disputed jurisdictional facts.Radil, 384 F.3d at 1224 (citingringle v. United State208 F.3d
1220, 1222 (10th Cir. 2000)).

The parties dispute whether the Forest Servigestion to dismiss is a facial or factual
challenge” At oral argument, the court indicated that it was inclined to treat the Forest
Service’s motion as a factuatatk. However, upon further review, the court finds that the
Forest Service’s motion presents a facial attathker than a factuaktack on subject matter
jurisdiction. The court has not been preseéntéh any affidavits or other evidence not
incorporated into the complaint that challenBé&antiffs’ factual assertions of subject matter
jurisdiction. Rather, thparties state the same materadts but disagree as to their legal
conclusions.Zeligson v. Hartman-Blair, Inc126 F.2d 595, 597 (10th Cir. 1942) (“The writing
was attached to the first amended complaint asxhibit and its legal effeds to be determined
by its terms rather than by the allegations of the pleader.”). Additionally, the court finds no
reason to look beyond Plaintiffs’ complaint and doeuments incorporated into the complaint to
ascertain whether the court lagject matter jurisdiction. Nertheless, whether the court
reviews the Forest Service’s motion as a fagidhctual attack, the result is the same.
Accepting Plaintiffs’ factual allegations as trueaiBtiffs have failed to demonstrate that the APA
provides the court subject matterigdiction over this dispute.

DISCUSSION

A host of federal laws andgalations govern the Forestr8iee’s management of the

National Forest System. Relexdo Plaintiffs’ claims, thé&ational Forest Management Act

(“NFMA”) requires the Forest $eice to “develop, maiin, and, as appropriate, revise land and

44 SeeDkt. No. 20 at 1; Dkt. No. 25 at v-vi.



resource management plans for units of the National Forest System.” 16 U.S.C. § 1604(a).
Additionally, the Forest Service isquired to designate portioaosthe National Forest System
as Research Natural Areas. 36 C.F.R. § 251.23¢(Tlnef of the Forest Service shall establish
and permanently record a serigsareas on National Forest latadbe known as experimental
forests or experimental ranges . . . .”). Theppse of a Research Natural Area is to preserve
portions of the National Forest System $orentific study and educational purposége id.see
alsoForest Service Manual § 4063.03. Once a Rebddatural Area is designated, the Forest
Service is charged with maintaining the Reskdtatural Area in its “virgin or unmodified
condition.” 36 C.F.R. § 251.23

A hallmark of the Forest Service’s federaldamanagement duties is the Forest Service’s
obligation to work cooperativelyith the states to tence the federal government’s interest in
land management with the state’s traditionalg@opowers. The Multiple Use and Sustained
Yield Act ("MUSYA”) provides that‘the national forests . . . ath be administered for outdoor
recreation, range, timber, watershed, and wildlifd fish purposes.” 16 U.S.C. § 528. MUSYA
further provides that the Secretary of Agricultiseequired “to cooperateith interested [s]tate
and local governmental agenca® others in the development and management of the national
forests.” 16 U.S.C. 8 530. To comply with YA, the Secretary of Agriculture has adopted
regulations that require Fore3grvice officials to: “determine the extent to which national
forests or portions thereof mag devoted to wildlife protectian combination with other uses
and services of the national forgstind, in cooperation with [statéldlife management entities,]
... formulate plans for securing and maintairdegirable populations of wildlife species.” 36
C.F.R. § 241.2. Additionally, the Fest Service is empowered ta@ninto “general or specific

cooperative agreements” with the stdtasthe management of wildlifed.



Against this regulatory backdroplaintiffs’ complaint challengs two different categories
of unlawful agency action. Firdelaintiffs’ first and fifth claims allege that the Forest Service
engaged in unlawful agency action by (1) deny#hgntiffs’ requests for the agency to take
action and (2) allowing the State to releasmimain goats into the Manti-La Sal National
Forest® Second, Plaintiffs’ remaining claims chailtee the Forest Senets failure to act.
Plaintiffs argue that the ForeService has violated federal ldwy failing to: (1) require the State
to obtain a special-use permit to occupy the Manti-La Sal National Forest; (2) process the State’s
proposal for a special-use permit; and (3) condaatnvironmental impact analysis of the
effects of the mountain gtsaon the Mount Peale RNA.

For the reasons that follow, the Forest Sa¥'si motion to dismiss is granted. Plaintiffs
have cleverly amalgamated federal law in amapteto find some pathway judicial review.
Pulling apart Plaintiffs’ contortionghe court finds that it has narisdiction to review the Forest
Service’s action or inaction wittespect to the mountain goat€cupation of the Manti-La Sal
National Forest. At the core of Plaintiffs’ complaint is the Forest Service’s failure to act in a time
frame that would satisfy Plaintiffs’ sense ofjency. The Forest Service has not determined
whether the goats’ presence in the Manti-LaN&#tional Forest violates federal law or the
existing Forest Plan. Nor has the Forest $erdiecided that it will never act on Plaintiffs’
requests. The State acted and now the Foregic8és in the reactionary position attempting to
determine what agency action, if any, is warrdnt@ccepting Plaintiffs’ allegations as true, the
court finds that Plaintiffs haviailed to provide the court anyt&mn or inaction on behalf of the

Forest Service that is reviewable under the APA.

45 Dkt. No. 2 at 11 55, 80.
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|. Forest Service’s Actions

Plaintiffs’ first and fifth claims allege thalhe Forest Service kangaged in unlawful
agency action by refusing to take action to nggniée mountain goats’ occupation of the Manti-
La Sal National Forest. Accepting Plaintiffs’ alléigas as true, Plaintiffs’ first and fifth claims
are nonjusticiable. Specificallp]aintiffs’ first and fifth claimdail to meet the APA's final
agency action requirement.

A. Forest Service Letters

Plaintiffs’ first claim faults the agency fagnoring their requests to remove the mountain
goats from the Manti-La Sal National Foresptpbit further releasesf mountain goats by the
State, and undertake a revievo@ess under the Forésg¢rvice’s special-use permit regulations to
regulate the State’s use and occupasfdjne Manti-La Sal National Fore%t. Plaintiffs argue
that the goats’ presence in the Mount Peale RNRates Research Natl Area regulations,
Forest Service Manuals, N/, and the Forest Pldf.

The APA provides the court with jurisdiien to review final decisions of an
administrative agency. 5 U.S.C. § 704 (‘&xgy action made reviewable by statute tamal
agency action for which there is no other adégjpamedy in a court are subject to judicial

review.”). The APA defines an “agency action™te whole or a part of an agency rule, order,
license, sanction, relief, or the equiuat or denial thereof, or failure to act.” 5 U.S.C. § 551(13).
An agency action is considered final when twerpquisites are met. r6t, “the action must

mark the consummation of the agency’s decisionmaking procBssiett v. Speab20 U.S.

154, 177-78 (1997) (quotations and citations omtjtteSecond, the “action must be one by

which rights or obligations have been determined, or from which legal consequences will flow.”

471d. at 1 55-56.
“81d. at 58.
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Id. Plaintiffs’ first claim, while comprehensivepled, fails to meet the APA's definition of a
final agency action.

I. Forest Service’s Letters Did Not Markthe Consummation of the Agency’s
Decision Making

Under the first prong of the APA's final agcy action definitin, a plaintiff must
demonstrate that the agency action marked thedlmination of the agency’s decision making.
Bennett520 U.S. at 177—78. In other words, thalldnged action may not be “merely tentative
or interlocutory [in] nature.”ld. at 178. Recently, the Supreme Court reiterated the general rule
that not all agency decisionaking is justiciable. ItJ.S. Army Corps of Engineers v. Hawkes
Co, 136 S. Ct. 1807 (2016), the U.S. Army Coop&ngineers (the “Corp”) issued an
“approved” jurisdictionatletermination that a company’s lacontained waters of the United
States.ld. at 1811. Under the Clean Water Act, the Corp has a duty to determine whether a
particular parcel of property ntains “waters of the United &es” by issuing “jurisdictional
determinations.”ld. at 1812. Jurisdictional determinatis can be either preliminary or
approved.ld.

The Court noted that an approved jurisdictl determination was final and reviewable
under the APA.Id. at 1814-15. The Court juxtaposed #ygency’s approved jurisdictional
determination with the agency’s preliminaryiggictional determination. The Court recognized
that a preliminary jurisdictional determinatiomigrely advisory in nature and simply indicates
that a party’s land may contain waters of the United Stadtesit 1813 (quotations and citation
omitted). Conversely, an approved jurisdictiothetermination is issued “after extensive
factfinding by the Corps regarding the physiaad &ydrological charactestics of the property
.....0 1d. True, the agency’s decision to issue @liprinary jurisdictional determination and

engage in investigation involvegency decision making and maydreindicator of future legal

12



consequences. However, until the Corp issues an approved jurisdictional determination, the
agency'’s decision is interlocutory intnee and unreviewable under the APBee idat 1812—
13.

Like the Corp’s preliminary jurisdictional terminations, the Forest Service’s response
to Plaintiffs was nothing more than an intetltary determination that did not mark the full
culmination of the agency’s decision makirigs described abovéje unique intersection
between federal land management and state feildianagement requires the Forest Service to
work cooperatively with the states. Indeea thountain goats’ presesin the Manti-La Sall
National Forest highlights the need for the Forest Service to carefully navigate the intercept of
federal and state power. The Forest Service didwmiborize the State to release mountain goats
near the Manti-La Sal National Forest. To thetcary, the Forest Service objected on numerous
occasions and asked the State to delay intradutie mountain goats until more research could
be conducted.

The State, exercising its inherentthority to regulate wildlifeseeUtah Code Ann. Title
23 Chapters 13-30, rejected the Forest Ses/m@posals and proceeded to release mountain
goats on state-owned property i tha Sal Mountains. Now th#te animals have migrated to
some degree onto federal land, the Forest Service is tasked with determining whether the goats’
presence violates federal lawdathe existing Forest Plan. @ohieve this task, the Forest
Service has decided that it needs to gather mésanation to determine whether or not agency
action is warranted. Contrary to Plaintiffs’ assertions, the Forest Service’s letters do not mark the
Forest Service’s “last word” on the mountain ggdaccupation of the Manti-La Sal National

Forest™®

49 Dkt. No. 20 at 13.
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il. The Forest Service’s Letters Did Not Eblish Legal Rights or Obligations

To satisfy the second prong of the final ageaction definition, th agency action must
be one by which rights or obligations have bdetermined or from which legal consequences
will flow. Bennett520 U.S. at 177-78. “If an agency lesued a definitive statement of its
position, determining the rights and obligationshef parties, the ageyis action is final
notwithstanding the possiliy of further proceedings in the agcy on related issues, so long as
judicial review at the e would not disrupt thedministrative process.Ctr. For Native
Ecosystems v. Cables09 F.3d 1310, 1329 (10th Cir. 2007}i(g cases) (quotations and
alterations omitted).

Plaintiffs argue that the Forest Servietters are final notwinstanding the Forest
Service’s ongoing monitoring efforts because potential monitoring has no bearing on whether the
Forest Service has engaged in final agency aclidMaintiffs contend that future monitoring
will not change the fact th#tte agency “is not immediately removing the goats to keep the
Mount Peale RNA ‘in a virgin or unmodified conditiorr*” Additionally, Plaintiffs claim that
monitoring will not “reveal anything about whetttbe Forest Service bdegal authority to
prohibit or regulate the State’s unpermitted goat occupation of the Manti-La Sal National
Forest.®

Plaintiffs’ arguments are unpersuasive. ARA's statutory standing requirements in
many respects mirror Article 11I's ripeness and mootnestrides. Indeed, the purpose of
§ 702’s finality requirement is to avoid propellingeagy action into judicialeview prematurely.
Jicarilla Apache Nation v. U.S. Dept of Interidd48 F. Supp. 2d 140, 147 (D.D.C. 2009)

(“[O]ne purpose of the ripeness doctrine—like ARA's final agency action requirement—is to

*|d. at 14.
*1|d. (quoting 36 C.F.R. § 251.23).
52

Id.

14



prevent courts from prematurely entangling teelmes in administrative proceedings.” (citing
Nat’l Park Hosp. Ass’n v. Dept of the Interids38 U.S. 803, 807 (2003)). The APA's litany of
jurisdictional prerequisites is signed to protect administratiagencies from “undue judicial
interference with their laful discretion, and to avoid jud&l entanglement in abstract policy
disagreements which courts lack botipertise and information to resolveNorton v. S. Utah
Wilderness All.542 U.S. 55, 66 (2004Qpefs. of Wildlife v. Tuggleé607 F. Supp. 2d 1095, 1099
(D. Ariz. 2009).

Plaintiffs seek to contraverike limitations of the APA bgmbroiling the court into an
abstract policy disagreement befdhe agency has concluded waaetion, if any, is required. At
this stage, the Forest Sargis position on the mountain goat€cupation of the Manti-La Sal
National Forest is pure speculation. The Foresti&has not determindbat it will never act
on Plaintiffs’ requests. Nor hasetlrorest Service definitively tlesmined that the goats present
a danger to the Mount Peale RNA. The FoBgiervisor and the Regional Forester only
acknowledged that the goatmyhave an adverse impact on the Mount Peale RNA.
Investigation is only the beginning of the deaisimaking process. After further study, the
Forest Service may determine the goats’ occupation is unlawful and may take action to remove
the goats from federal landl. Pragmatically and statutorilihe Forest Service is provided
latitude to gather the appropriate informatiofobe acting—especially where the Forest Service

has statutory and regulatory obligatidasvork cooperatively with the Statd@herefore, until

%3 Dkt. No. 2 at 1 40; Dkt. No. 18 at Ex. A (statingttthe Forest Service has fiseis concern[s] that the
additive pressure from current drought cycles amdatke change impacts occurring throughout the
southwestnayimpact” plant species in the area. (emphadtked)); Dkt. No. 2 at T 39 (stating that that
mountain goatsrhaybe inconsistent with the National For&gtrvice policy on the Mount Peale [RNA];
and might impact three Forest Service regligreensitive plants.” (emphasis added)).

** Plaintiffs cite no authority for the proposition thé mountain goats’ occupation of the Manti-La Sal
National Forest per se violates federal law.
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the Forest Service makes a final determinatioto éise goats’ occupation of the Manti-La Sall
National Forest, the ForeService has not engagedfinal agency action.

The court acknowledges that the APA allaWs court to “compel agency action
unlawfully withheld or unreasonabtelayed.” 5 U.S.C. § 706(1However, Plaintiffs’ first
claim does not challenge that the Forest Belw letters constitute unreasonable défay.
Furthermore, the court’s holding does not mean tie Forest Service’s position on the goats’
occupation of the Manti-La Sal Nanal Forest is always unrevi@ble. Indeed, it would be
nonsensical if an administratiagency could kick the proverlthigan down the road by merely
stating that more research must be conductémtdacting. Eventuallafter further research,
the Forest Service will need to take a positon the goats’ occupation of the Manti-La Sal
National Forest. At this stagie court is merely satisfigbat the agency’s response to
Plaintiffs was interlocutory in naturad, therefore, unreviewable under the APA.

B. Forest Service’s Purported Approvalof the State’s Goat Introduction

Plaintiffs’ fifth claim fairs no better than their first. Plaintiffs’ fifth claim alleges that the
agency unlawfully “allowed the Stato release mountagoats in an areaahwill result in the
use and occupancy of the Mount Peale [RN&] Plaintiffs argue that the Forest Service’s
actions violated the Forest Service Orgaxit, NFMA, Forest Seliee’s regulations and
manuals, and the Forest PfAnTo facilitate their theory, Plaiiffs point to the fact that the
Forest Service offered the State resourcesyeldping the Utah’s Statewide Goat Management

Plan®®

%> SeeDkt. No. 2 at T 59.
*¢|d. at T 80.

>1d at Y 80-81.
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Plaintiffs’ arguments are remarkable. It ge@athout saying that the State, not the Forest
Service, has the authority tegulate wildlife on State landseeUtah Code Ann. Title 23 Chaps.
13-30. Plaintiffs cite no statutoor regulatory authomtthat would permit tb Forest Service to
direct state-managed wildliectivity on state land. Moreover, the Forest Service did not
authorize the State to do anythifigTo the contrary, the Forest Service repeatedly objected to
the introduction of mountain gtsaon land adjacent the Mahia Sal National Forest.

Furthermore, lending agency resources to the State to develaiewidenanagement
plan does not serve as an liop blessing to introduce the mowmh goats on state land near the
Manti-La Sal National Forest. Indeed, as Riffs allege, the Forest Service immediately
opposed La Sal Unit Management Plan, statsigoncern that there were too many unknowns
surrounding the release of mountgioats in close proximity to the Manti-La Sal National
Forest. Accordingly, Plaintiffs’ fih claim fails to allege an agency action, let alone a reviewable
final agency action.

Il. Forest Service’s Purported Failure toFollow Special-Use Perntting Regulations

Plaintiffs’ second and third claims allegatlthe Forest Servidailed to abide by the
Forest Service special-use regulations. ARA empowers courts to “compel agency action
unlawfully withheld or unreasonabtelayed.” 5 U.S.C. § 708); 5 U.S.C. § 551(13) (stating
that that the APA's definition adin “agency action” includesdtagency’s “failure to act”).

Merely pointing to a general statutory dutyn@ enough to invoke jurisdiction under the APA.
To obtain judicial review of an agency’s failueact, a plaintiff must show that the “agency
failed to take aliscreteagency action that it iequired to také. Norton 542 U.S. at 64

(emphasis in original). If a plaintiff faite demonstrate “a specifianequivocal command”

*9 Plaintiffs’ complaint concedes this fackeeDkt. No. 2 at § 36 (“The Forest Service did not consent to
goat introductions in to the La Sal Mountains.”).
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placed on the agency, the court lacks subject matter jurisdiddoat 63 (“[O]nly agency action
that can be compelled under the APA is action legallyiired” (emphasis in original)).

Forest Service regulationsgbribit the “[u]se or occupancy of National Forest System
land or facilities without specialse authorization when suchtharization isrequired.” 36
C.F.R. 8 261.10(k). For example, “placing[Jroaintaining any kind of . . . significant surface
disturbance” or “abandoning any personal properiythe National Forest System is generally
prohibited without a special-userpat issued by the Forest Service. 36 C.F.R. § 261.10(a), (e);
36 C.F.R. 8 251.50 (“[l]ndividuals or entities mgsiomit a proposal to the authorized officer
and must obtain a special use authormafrom the authorized office . . . ."9ee als®6 C.F.R.

§ 251.50(e)(2).

When an area of the National Forest 8ysis designated a Research Natural Area,
Forest Service regulations stateccupancy under a special-ysermit shall not be allowed [in
Research Natural Areas] . . . unlesthatized by the Chief of the Forest Service.” 36 C.F.R.

§ 251.23. The Forest Service Manual prohibitsaie activities in Research Natural Areas,
including “grazing, timber cuttingpad and trail development, or special uses of a permanent
nature, except to serve research purpose®sethreas . . ..” Forest Service Manual § 2718.14.
Additionally, the Forest Plan for the Manti-Lal S&tional Forest prohibits “any direct wildlife
habitat manipulation that will detract from those values for which the [Research Natural Area] is
established.” Land and Resource Managdariéan, Manti-La Sal National Foreatailable at
https://www.fs.usda.gov/Internet/FSE_DOCBMTS/stelprdb5383373.pdf (last visited Mar. 1,

2017).
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Plaintiffs’ second claim alleges that ther€st Service is neglecting their mandatory
regulatory duty to require theaé to obtain a special-use perfitSimilarly, Plaintiffs’ third
claim alleges that the Forestr@ee was required ttreat and process the State’s La Sal Unit
Management Plan as an apation for a special-use pernft.Plaintiffs’ claims are clever but
lack legal support.

A. The Forest Service’s Failure to RequireState to Obtain Speal-Use Permit

Plaintiffs’ second claim argues that that8thas abandoned personal property and placed
a significant surface disturbancetire Manti-La Sal National Fore¥t. Therefore, Plaintiffs
contend, the Forest Service has a mandatoryatgy duty to “prohibit special uses of the
Manti-La Sal National Forest without a sjg@aise permit or approved management pfn.”
Plaintiffs’ interpretation and apglation of the Forest Service spaause regulations is incorrect
for two reasons.

First, the State did not abandon personaperty. To determine whether property has
been abandoned, the critical question is “wlethe owner has voluntarily, intentionally, and
unconditionally relinquished histerest in the property soahanother, having acquired
possession, may successfully askertsuperior interest.Utah v. Rynhart2005 UT 84, | 14,
125 P.3d 938 (quotations and citation omitted)e Bkate, in conjunction with the Forest
Service, is actively monitoring the goats’ progriesthe La Sal Mountains. Therefore, there is
no plausibility to Plaintiffs’ Hegations of abandonment.

Second, the Forest Service spéase regulations do not agpb wildlife management

between the State and the Forest Service. Requhe states to apply for a special-use permit

0d. at 7 65.
611d. at § 72.
%21d. at 1 64
&d. at | 65.
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every time state-managed wildlife enters fatltand would render 36 C.F.R. § 241.2 a nullity.
“It is a cardinal principle of stutory construction that a stagutught, upon the whole, to be so
construed that, if it can be preved, no clause, sentence, or welall be superfluous, void, or
insignificant.” TRW Inc. v. Andrew$34 U.S. 19, 31 (2001) (quatats and citations omitted);
Black & Decker Corp. v. C.1.R986 F.2d 60, 65 (4th Cir. 1993Régulations, like statutes, are
interpreted according to canonsooinstruction.”). Indeed, the@uart must adopt an interpretation
of the Forest Service regulations that &g\effect to every clause and worddarx v. Gen.
Revenue Corpl33 S. Ct. 1166, 117 (2013) (citiMjcrosoft Corp. v. i4i Ltd. P'ship564 U.S.

91 (2011)). Similarly, where specific regulatiaymvern a regulatory problem, specific prevails
over generalRadLAX Gateway Hotel, LLC v. Amalgamated Ba32 S. Ct. 2065, 2071
(2012).

Requiring the State to obtain a specialqsanit for migrating state-managed wildlife
would depredate, if not eliminate, 36 C.F§R41.2’s regulatory mandate. To comply with
MUSYA, the Secretary of Agriculture has adeg specific regulationgoverning the Forest
Service’s shared wildlife managent responsibilitiewith the states. $8on 241.2 requires the
Forest Service to: “determine the extent tacknational forests or ptions thereof may be
devoted to wildlife protection in combination wittther uses and services of the national forests,
and, in cooperation with [stateldlife management entities,] . . . formulate plans for securing
and maintaining desirable populations of wildlgpecies.” 36 C.F.R. § 241.2. Additionally, the
Forest Service is empoweredewoter into “general or specifamoperative agreements” with the
states for the managent of wildlife. 1d.

Rather than requiring the states to obtaspecial-use permit, 8§ 241.2 adopts a flexible

approach which allows the Forest Service to wuitk the states to determine the best course of
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action for wildlife management. Requiring ttates to obtain a epial-use permit would
contravene § 241.2's regulatory stiure. Moreover, 8§ 241.2 eésspecific regulatory mandate
governing the Forest Service’sashd wildlife management responsibilities with the states.
Where a specific regulation answers a regulgtooplem, specific regulations prevail over the
Forest Service’s generalepal-use regulations.

Furthermore, Plaintiffs cite no binding legalthority for the proposdn that the special-
use regulations apply to state-managed wildlifeering the National Forest System. Plaintiffs
cite the Forest Service’s apprbed a special-use permit for Wyong to engage in “winter elk
management activities” on federal Iat1dThis isolated agency aist not precedential and is
readily distinguishable. In Wyoming, the For8strvice granted the state a special-use permit to
construct and operate a winter feedinguyrd for elk in the National Forest Syst&mUnlike
Wyoming’s use of the National Forest Systene, $tate did not request to build structures on
federal land. Moreover, Wyoming’s special-ymmit was not granted to allow Wyoming to
release elk on federal land or to govtre possibility of elk entering federal lafft.

Moreover, aside from lacking legal supporiBtiffs’ second claim also stretches Forest
Service regulations beyonddsibility. It would bea bureaucratic calamity if states had to obtain
a special-use permit at any moment state-mahwadjedlife migrated into the National Forest
System. To illustrate the court’s reasoning,fillewing hypothetical is instructive. Let us

assume that the DWR has an interest iitaézing the State’s Gred&ray Owl population to

% plaintiffs also unwisely rely oRriends of the Columbia Gorge v. Elick&98 F. Supp. 2d 1136, 1156

(D. Or. 2009) which was vacated and ordered to be depublished. 2011 WL 3205773, *1 (D. Ore. July 27,
2011). As a depublished opinion, the Oregon decisammot be used as persuasive authority and will not

be considered by the court.

8 Dkt. No. 20 at Ex. 33 (“[Wyoming Game and Fi8bmmission] will maintain and operate one elk

tagging corral, one horse corral, one tack shed, oysdek yard containing two hay sheds, spring and
trough developments including protiee fencing and piping, and a feeding ground associated with their
ongoing winter elk management program.”).

% See id.
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deal with a growing invgive rodent speciesSeeNate CarlisleGreat Gray Owl is Confirmed in
Utah For First Time in 28 Yeay3HE SALT LAKE TRIB., Feb. 18, 201 4vailable at
http://www.sltrib.com/home/4959794-155/great-gray-ts-confirmed-in (hst visited Mar. 1,
2017). To achieve its goal, thea&t introduces Great Gray Owls @ er Utah and, like birds do,
some owls migrate onto federal land. AcceptirgyrRiffs’ interpretatiorof the Forest Service
special-use regulations, Utah would needrtcipate the owls’ migration and apply for a
special-use permit on the off chance an owlrexck¢he National Forest System. Such an
undertaking would not only be unmanageable, uild/disregard the Forest Service’s duty to
work cooperatively with the Ste to manage wildlife.

Accordingly, Plaintiffs have failed to atle the Forest Service neglected a specific,
unequivocal command to act. Therefore, tharclacks jurisdiction over Plaintiffs’ second
claim.

B. Failure to Process State’s Special-Use Permit

Plaintiffs’ third claim alleges that the For&srvice neglected its regulatory obligation to
treat the State’s La Sal Unit Management Riamn application for a special-use pefthit.
Plaintiffs allege that the “Forest Service vieldtts special-use permiggulations regarding the
State’s proposal to use and occupy the MantshhNational Forest” bfailing to “screen the
State’s proposal and reject the Stgroposal during thecreening proceg$s.

Like Plaintiffs’ second claim, the court la&kubject matter jurisdiction over Plaintiffs’
third claim. As noted above, the Forest @' special-use regulans do not govern this

dispute. Moreover, eventifie special-use regulations appland accepting Plaintiffs have

5" Dkt. No. 2 at ] 72.
8 1d.
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standing to challenge the agelscyurported failure to pross the State’s special-use perfit,
there is no support for Plaintiffs’ conclusion thfae State’s La Sal Unit Management Plan is in
actuality a petition for a special-use permit. Btate did not ask the Forest Service permission
to do anything® The State released mountain goats on to state-owned land and merely apprised
the Forest Service of its decision. The Foresti€e cannot be challenged for failing to process
a request for a permit it never received. Accordingly, Plaintiffs’ third claim fails for lack of
subject matter jurisdiction.
lll. Violations of the NEPA

Plaintiffs’ fourth claim alleges that the Fest Service “entirelpr partly assisted,
conducted, regulated and approvieed introduction of mountain gtsainto the Manti-La Sall
National Forest” by aiding the State in creatn§tatewide Management Plan and the La Sal
Unit Management Plaff. Therefore, Plaintiffs allege éhthe Forest Service violated the
National Environmental Policy Act (“NEPA”) bailing to conduct an environmental analysis
before the mountain goat introduction.

At the outset, the court notes that Plaintiffs’ pleadings are inconsistent. Plaintiffs allege
that the Forest Service “did not authorize thetéS$ use of the National Forest for establishing a
goat population” while simultaneoushgserting that the State “arty or partly assisted” the

State’s goat introductioff. Disregarding Plaintiffs’ pleading inconsistencies, the court finds that

% The court questions whether Plaintiffs have stanttirghallenge a procedural right allegedly denied to
the State.See Summers v. Earth Island In§65 U.S. 488, 496 (2009) (“[D]eprivation of a procedural
right without some concrete interest thaaffected by the deprivation—a procedural rightacue—is
insufficient to create Article 11l standing.”). Howayéor purposes of resolving this motion, the court
will assume Plaintiffs have standing.

O Dkt. No. 2 at 1 2 (“The Forest Service did nathauize the State’s use of the National Forest for
establishing a goat population.”).

1d. at 7 76.

21d. at 112, 76.
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the Forest Service has not engaged in an acti@idee a major federal action that would trigger
the requirements of NEPA.

NEPA requires federal agencies to preatdetailed statement” for “major Federal
actions significantly affectinthe quality of the human environment.” 42 U.S.C. § 4332(C)
NEPA defines a “major federal action” to inctuthctions with effects that may be major and
which are potentially subject téederal control and responsityili 40 C.F.R. § 1508.18. When
the federal government actsaanjunction with andter entity, “[the requirements of NEPA
apply only when the federal government’s involveina a project is sufficient to constitute
major federal action.'Vill. of Los Rancho de Albuguerque v. Barnh&A6 F.2d 1477, 1480
(10th Cir. 1990) (quotations omitted).

For example, iBBarnhart New Mexico sought to construct two bridges in a rural area.
Id. at 1478. At the beginning of the projettie Federal Highway Administration (“FHWA”),
authorized federal funding for the bridges anovated several employees to aid New Mexico in
preparing its environmental analysisl. at 1479. New Mexico ultimaty decided to fund the
project without the Hp of the FHWA. Id. Subsequently, the plaintiffs sued the FHWA claiming
that the FHWA violated NEPA by approving Né&exico’s environmental impact statemeihd.
at 1480. Despite the FHWA's assistance in dgviaely an environmental impact statement, the
Tenth Circuit held that NEPA did not applgdause New Mexico declined federal involvement
in the project and New Mexico was not regdito obtain federal permission to build the
bridges. See idat 1481-82. The Tenth Circuit noted]f‘/fhe highway is not a federal action,
then a state’s decision to avoid federal imement cannot have thmaradoxical effect of

establishing federal involvementSee idat 1481 (quotations and citation omitted).
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Like Barnhart the Forest Service’s involvemeantdeveloping the State’s goat
management plans does not have the effeestaiblishing major federal involvement. Aside
from lending agency expertise and experience, #faihave not alleged that the Forest Service
funded the State’s project in any way. Additilbyyahe State was not required to obtain the
Forest Service’s permission ¢onduct wildlife management activities on state-owned land.
Therefore, the court finds that Plaintiffs haveddito allege that the Fest Service neglected to
take a discrete agency action required by NEPAInkifs’ fourth claim is dismissed for lack of
subject matter jurisdiction.

CONCLUSION

Based on the foregoing, the Forest Service’s motion to disngsanged as to all causes
of action’® The court finds that Plaintiffs’ complaifails to invoke the court’s subject matter
jurisdiction under the APA.

IT IS SO ORDERED.

DATED this 2nd Day of March, 2017.

BY THE COURT:

RAUL M. WARNER
ChiefUnited StatesMagistrateJudge

3 Dkt. No. 18.
25



