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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF UTAH, CENTRAL DIVISION

ACUITY, A MUTUAL INSURANCE MEMORANDUM DECISION AND

COMPANY, ORDER DENYING DEFENDANT'S
Plaintif, MOTION TO DISMISS
v Case No02:16-cv-58-JNRDBP

Judge Jill N. Parrish

MCGINNIS HOMES, LLC, Magistrate JudgPustin B. Pead

Defendant

Before the couris Defendant McGinnis Homes, LLC’s (“McGinriifomes) Motion to
Dismiss(Docket 11).0On June&28, 2016, the court held a hearingefendant’'anotion The
court then took the matter under advisement. Aféeefully considering theecord, the relevant
law, andthe parties’ memoranda, the colDENIES Defendant’dViotion to Dismiss

BACKGROUND

McGinnis Homes is a Utah limited liability compaoywned by Samson McGinnis and
Tanya McGinnis, both of whom are Utattizens Acuity, a mutual insuranceompany,is a
Wisconsin corporation with its principal place of business in Wisconsin.

Acuity issued a liability and excess liability insurargolicy to Mr. McGinnis, with
coverage dates from November 15, 2012 through November 15, 2013 (the “Policy”). The Policy
identifies Mr. McGinnis as theole“Named hsured.”"Nowhere does the Policy list identify
McGinnis Homes as a named insured.

The Policy states that if an individuallisted asa named insureith the Policy’s
declarationsthen that individual and his or her spouse “are insureds, but only with respect to the
conduct of a business which [the individual is] the sole owneiThe Policy further statebat

“[n] person or organization is an insured with respect to the conduct of any current or past
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partnership, joint venture, or limited liability company that is not shown as a Nasweed in
the Declarations.”

The Policy also states that it applies podperty damagenly if (a) the . . property
damagds caused by aaccurrencethat takes place in theoverage territoryand (b) the . . .
property damageccurs during the policy period:Occurrence” is defined by theolicy as‘an
accident, including continuous or repeated exposure to substantially the same geméuél ha
conditions.”

On November 15, 2012, McGinnis Homes entered into a construction agreement to build
a custom home in Park City, Utédr Bradley Senet and Julie Spielbe3gnet. The certificatef
occupancy for the Senebme was issued on March 13, 2014.

In August 2015, the Senets filed a complaigainst McGinnis Homdsa Utah state
court, alleginga breach of contract claim duedefects in the workmanship and materials
supplied by McGinnis Homes and its subcontractors. In additialetging that McGinnis
Homes usedmproperly colored concrete, the Senets also allege that the concrete work on thei
home and paties deterioratingandthat McGinnis Homebas failed to repair and replaite
defectiveworkmanship and materialShe Senetfurtherallege that McGinnis Homes failed to
complete the work outlined in the construction agreement and that McGinnis Homes did not
adhere to the deadlinesthin the agreement.

As a remedyor their breach of contract claim, the Senets are seeldnges exceeding
$100,000The Senets are also asserting a claim for declaratory relief against McGommés H
requesting that the court determinattthe warranty periods provided by McGinKkismes be
extended until all latent defts are discovered. The Sene&sinplaint does not identify Acuity’s

named insured, Mr. McGinnis, as a defendant in the state court action.



After beingserved with the Senets’ complaint, McGinnis Homes tenderedsgefen
Acuity under the Policy. Acuity has been providing a defense to McGinnis Hantsditigation
with the Senetssubject ¢ a full reservation of rights.

Acuity filed this action on January 25, 2016, seelardgclaratory jdgment from tis
court that Acuity has no duty or obligation under the Policy to defend or indemnify McGinnis
Homesin the state court actidiDocket 2)* Specifically, Acuity seeks a judgment declaring that
(1) McGinnis Homes does not qualify as an “insured” under the terms of the Polidguig)
has no duty to defend or indemnify McGinnis Homes in the undersyatg courtitigation
because the Seisécomplaint fails to allege an “occurrence;” and (3) even if the Senet
complaint is asumed tallegean “occurrence,” the damages alleged by the Senets are excluded
from coverage under the terms of the Poficy.

McGinnis Homes subsequently filed a motion to dismiss (Docket 11), arthattyis

court should exercise its discretion to decline to entertain Acuity’s deriaradgment action.

! The court later ordered Acuity to file an amended complaint that progiéztyed the citizenship of all of
McGinnis Homes’ members so that the court could determine whetherijiyersdiction exists in this case
(Docket 22). Acuity subsequently filesth amended complaint, which properly alleged the citizenship of all of the
parties (Docket 23Becausé\cuity has alleged damages exceeding $75,000 and because this suieenbetw
citizens of different states, the court has diversity jurisdiction owaits declaratory judgment actioBee28
U.S.C. § 1332(a).

2Those terms of the Policy inclu@clusiors k.(5) and k.(6). These provisions exclude coverage for
property damage to

(5) That particular part of real property on which any insured or antyamior or subcontractor
working directly or indirectly on your behalf are performing operationt)e property damage
arises out of those operations; or

(6) That particular part of any property that must be restored, repaireglaced becausgur
work was incorrectly performed on it.

The phrase “your work” is defined as “work or operations performed bysoun your behalf; and [m]aterials, parts
or equipment furnished in connection with such work or operations.”

The Policy also excludes covegeafor “Professional Services,” which includgsdperty damage. . due
to rendering or failure to render any professional service;” “Damage toWork,” or “[p]roperty damageto your
work arising out of it or any part of it;” and “Damage to Impairedgerty,” which includes “(1) [a] defect,
deficiency, inadequacy or dangerous conditiopaar productor your work or (2) [a] delay or failure by you or
anyone acting on your behalf to perform a contract or agreement in accordande teitins.”



Specifically, McGinnis Homes argues that unsettled issues of Utah lawdiregthe meaning of
“occurrence’ as defined in the Policy, weigh against this court ruling on Acuity’s cecley
judgment action. McGinnis Homes also contends that the insurance agency andeagent a
“indispensable parties who introduce additional areas of agency and insurafitetaxe] best
defined by state courts.”d8ausévicGinnis Homes believabat these are “undefined area]s] of
Utah law,”it asserts that would be inadvisable for this court to proceed with the declaratory
judgment action

In opposition, Acuity arguethat McGinnis Homes’ motion to dismiss “fails to set out, let
alone addresshefactors that the Tenth Circuit has enunciated a distoiott should weigh
when considering whether to hear a declaratory judgment achouity argues that each of the
factors weighs in favor of having this court entertain Acuity’s declargtimigment action.

In reply, McGinnis Homes contends that its “initial motion addressed the [Tenth
Circuit’s] factors . . . [but] did not . . . group those arguments by numbered paragraphs.
McGinnis Homes then sets out each of the five factors, arguing that each sdigmoidsing this
action so that it can be refiled Wtah state court.

ANALYSIS

Under the Declaratory Judgment Adi] fi a case of actual controversy within its
jurisdiction, . . . any court of the United States, upon the filing of an appropriate gleedin
declare the rights and other legal relations of any interested party seetindesiaration,
whether or not further relief is or could be sought.” 28 U.S.C. § 2201(a). “Because at'the A
use of the word ‘may,’. . . courts [have] the power, but not the duty, to hear claims for
declaratory judgmentMid-Continent Cas. Co. v. Vill. at Deer Creek Homeowners AR,

685 F.3d 977, 980 (10th Cir. 2012) (citivdlton v. Seven Falls Ca&b15 U.S. 277, 286-87



(1995)). As such, a district court’s determination on whether to hear claims laradey relief
is evaluated under an abuse of discretion stantthrat 981.
The Tenth Circuihas identifiedhe following five factorgo be considered in
determining whethea district court should entertain an action for declaratory relief:
(1) whether a declaratory action would settle the controversy; (2) whether it
would serve a useful purpose in clarifying the legal relations at issue; (3) whether
the declaratory remedy is being used merely for the purpose of procedunagfenci
or to provide an arena for a racerés judicata (4) whether use of a declaratory
action would increase friction between our federal and state courts and improperly
encroach upon state jurisdiction; and (5) whether there is an alternative remedy
which is better or more effective.
Id. at 980—81(quotingState Farm Fire & Cas. Co. v. MhogB1 F.3d 979, 983 (10th Cir. 1994)).
Ead of theMhoonfactors is addressed below.

A. Factors 1 and 2:Whether a Declaratory Action Would Settle the Controversy
and Clarify the Legal Relations at Issue

Under the first twdMhoonfactors, he court must considerngtherthe declaratory action
would settle the controverand clarify the legal relations at isstid]he inquiry into whether
the declaratory judgment settles a controversy and clarifies the legalngtéi® at issue is
designed to shed light on the overall questions of whether the controversy would et
in state court.'United States v. City of Las Cru¢@89 F.3d 1170, 1187 (10th Cir. 200A.
federal court generally should not entertain a declaratory judgment acépwhbich it has
jurisdiction if the same faadependent issues are likely toderided in another pending
proceeding.’Kunkel v. Cont’l Cas. Cp866 F.2d 1269, 1276 (10th Cir. 1989¢e also Mid
Continent 685 F.3d at 982 n.3 (holding that a court should decline to exercise jurisdiction if “the
state court action would necessarily resolve the issues ihettlaratory judgent actior);

Mhoon 31 F.3d at 984 (holding that the district court did not abuse its discretiateniagning a

declaratory judgment action whetee declaratory judgment actiGimvolved no matter, factual



or legal, at issue in the state case”).

Here,the underlying state court action between the Senets and McGinnis Homes does not
involve Acuity or any insurance coverage issues. Rather, therlynty lawsuit involves claims
for breach of contradiy the Senetagainst McGinnis Homes. Conversely, in tdasebefore this
court, Acuity is seeking a declaration titadloes not have a duty to defend or indemnify
McGinnis Homes. Bcausdhese two cases involve differassuesjt does not appear thtte
state court action would resolve the issues presented in the declaratory juddioeior atarify
the legal relationship between Acuity and McGinnis Homes. Accorditighfirst two factors
weigh in favor ofthis court hearingdcuity’s declaratory judgment action.

B. Factor 3: Whether the Declaratory Remedyis Being Used Merely for the

Purpose of Procedural Fencing or to Provide an Arena for a Race ®es
Judicata

Under the thirdMlhoonfactor, the court must consider “whether the declaratory remedy is
being used merely for the purpose of procedural fencing or to provide an arena éotaagac
judicata” Mid-Continenf 685 F.3d at 980 (quotinghoon 31 F.3d at 983).A district court may
choose to avoid a declaratory judgment action because the plaintiff is using the @ction f
procedural fencing.St. Paul Fire & Marine Ins. Co. v. RunydsB F.3d 1167, 1170 (10th Cir.
1995) @ffirming the district court’s dismissal of a declaratory judgnastion wherean insurer
filed the action one day before the insured promised to file a state court getinst dhe
insurer).The Tenth Circuit has also “recognized ‘procedural fencing’ and ‘a raes fadicata
where an identical or substantialiyndar action is proceeding in state couAte Am. Ins. Co. v.
Dish Network, LLCNo. 13¢ev-560-REB-MEH, 2014 WL 811993at *18 (D. Colo. Mar. 3,
2014)(citing Franklin Life Ins. Co. v. Johnspa57 F.2d 653, 656 (10th Cir 1946)).

Here,McGinnis Homesargues thafcuity’s decision to file its declaratory judgment



action in federal court “strongly suggests that Acuity hopes to rely on federd precedent . . .
that contradicts the language of Utah’s appellate coukssérting that[tlhere seems tde no

other reason for proceeding in federal court,” McGinnis Homes argueicinat has engaged

in procedural fencingBut & recognized above, the state court action and the declaratory action
before this court involve different issueshey are not “identical ®wubstantially similar

actionfs].” Id. Because McGinnis Homes cannot point to procedural maneuvering that would
lead tores judicata the third factor weighs in favor of hearing the declaratory judgment action.

C. Factor 4: Whether Use of a Declaratory Action Would Improperly Encroach
Upon State Jurisdiction

Under the fourttMhoonfactor, the court must consider “whether use of a declaratory
action would . . . improperly encroach upon state jurisdictibid-Continent 685 F.3d at 980
(quotingMhoon 31 F.3d at 983)TheTenth Circuit has recognized that at times, state courts are
“better situated” to resolve actions “involv[ing] a matter of state”ldav at 986.

Here,McGinnis Homes identifieevo issues presented Hyis case that it believes tur
on unsettled issues of Utah law. Firstt®Innis Homes argues that that there is a “current
disconnect between federal and state court interpretation of Utasdawwunding how Utah
courts definean“occurrence,” and that this disconnect can only be resolved if Utah state courts
are allowed to address tlesue Specifically, McGinnis Homes points to a handfullséh
federal district courtasesall of whichMcGinnis Homes believasaterprd “occurrence”
inconsistentlySeeH.E. Davis & Sons, Inc. v. N. Pac. Ins. C8 F. Supp. 2d 1079, 1084 (D.
Utah 2002)Cincinnati Ins. Co. v. Linford Bros. Glass Cho. 2:08ev-387-TC, 2010 WL
520490 (D. Utah Feb. 9, 201@incinnati Ins. Co. v. AMSCO Windov@21 F. Supp. 2d 1226,
1260 (D. Utah 2013).

But this court is not bound by the decisions of other district court ju@gesia v. Tyson



Foods, Inc. 534 F.3d 1320, 1329 (10th Cir. 2008D]istrict court decisions cannot be treated as
authoritative on issues of law. The reasoning of district judges is of couitsedeiotrespect, but
the decision of a district judge cannot be controllirgcpdent.ld. (quotingBank of Am., N.A. v.
Moglia, 330 F.3d 942, 949 (7th Cir. 2003)). Rather, on issues oflatgta federalkcourt “must
follow the most recent decisions of thatsts highest court¥Wade v. EMCASCO Ins. Cd33

F.3d 657, 665—66 (10th Cir. 2007).

Although Acuity points to the Utah Supreme Court’s decisidd.M. ex rel. Caleb v.
Daniel E, 175 P.3d 566 (Utah 2008} the definitive answer on the meaning of “occurrence,”
McGinnis Homesnaintainsthat the Utah Supreme Court’s rulings on this isseeuncleaBut
this court need not resolve that issue at this juncture. If the definition of an ‘@uwceffidoes in
fact present an unanswered question ohldtate law, this court may certify that question to the
Utah Supreme CourgeeUtah R. App. P. 41. kowing Utah courts to clarify this issukrough
Utah’s certification processould not improperly encroach ohetirjurisdiction®

Second McGinnis Homes argues that “whetlagrinsurance agestknowledge is
imputed to the issuer” is an unanswered question of Utah state law that istliedt/teh state
courts to decide. Specifically, McGinnis Homes contends that “whether an dgewkdge
that insurance was to be procured for a limited liability company is binding onstin@nce
company that issued the policy . . . appears to be a matter of first impresstah.in U

In response, Acuity points Bocase from a federal district courtMississippi,

Nationwide Property & Casualty Insurance CNo. 1:14ev-136-HSO-RHW, 2015 WL

% Not all state courtare authorized to entertain certified questions from federal cQ@#7A CHARLES
ALAN WRIGHT ET AL., FEDERAL PRACTICE & PROCEDURE JURISDICTION § 4248 (3d ed. 2016Although McGinnis
Homes cites cases dismiigg declaratory judgment actisthatwould have required rulings by a federal court on
unsettled issues of state law, it may be that in those nasestification process waavailable to allowthefederal
courtto obtainguidanceonthe gate law questiorBecause Utalaw allows for certification, this court caretain
jurisdiction without encroaching on the state court’s jurisdiction



6442290 (S.D. Miss. Oct. 23, 2015), arguing that “any alleged errors in the application process
cannot create coverage where none exists under the terms ofitdyealtually issued by the
insurance carrier.” But McGinnis Homes contends that this case is distiagl@decause it

applied Mississippi insurance law and that “Acuity has not shown that Utah would follow
Mississippi substantive law in its interpredait of insurance policies.”

As with thedefinition of “occurrence,this court may certifghe question of “whether an
insurance agent’s knowledge is imputed to the issuer” to the Utah Supremé €quesens an
unanswered question of Utah state taat is controlling in this cas&eeUtah R. App. P. 41.
And allowing Utah courts to clarify this isstlerough Utah’s certification process would not
improperly encroach omeir jurisdiction

In summary, it is unclear at this junctweether this declaratory judgment action
presents any unsettled questions of Utah law. But in the event that it does, this cthet has
ability to certifyany suchquestions to the Utah Supreme Cokrttertaining thisleclaratory
judgment wouldherdore not encroach upon state countisdiction.Accordingly, the fourth

factor weighs in favor of hearing Acuity’s declaratory judgment action

* McGinnis Homes also argues that this question “necessarily triggers ebglffGinnis Homes . . .
against the insurance agent who obtained the policy,” who will likelyre8s& he or she obtained the policy for
McGinnis Homes, not just Mr. McGinnis. McGinnis Homes furthertends that this will lead to potential cress
claims by the insurance agent against Acuity. Because of this, McGianmisdHargues that Federal Rule of Civil
Procedure 19 “requires mandatory joinder of the insurance agent.”

But McGinnis Homes does not cite to any case law in support of its argthméthe insurance agent and
ageng arenecessarypartiesto this caseMcGinnis Homes bears the burden of persuasion in showing that these
parties arenecessarynder Rule 19SeeRishell v. Jane Phillips Episcopal Mem’'l Med. C&4 F.3d 1407, 1411
(10th Cir. 1996). Because McGinnis Hesfailed to address any of the factors considered by the Tenth Circuit in
determining whether a partyngcessaryseeid.; Davis ex rel. Davis v. United State3 F.3d 1282, 12889 (10th
Cir. 2003), the countejectsthis argument.

Further, even if the insurance agent is a necessary party, diswassdlonly bewarranted “if the absent
party is necessary but cannot be joined,” and is subsequently determireiddspensablérishell 94 F.3d at
1411. Because McGinnis Homes haitefd to showboththat the insurance agent cannot be joinedthatthe agent
is anindispensabl@artyto this suit, the court is not persuaded by McGittosnes argument on this point.



D. Factor 5: Whether There is an Alternative Remedy that is Better or More
Effective

Under the fifthMhoonfactor,the court must consider “whether there is an alternative
remedy that is better or more effectivbid-Continent 685 F.3d at 980-81 (quotimghoon 31
F.3d at 983)Analyss of the fitthMhoonfactor includes considerati of whether state courdse
“simply better situated to provide complete relief to all panieslved.” Id. at 986.

The Tenth Circuitlso considers whethta live need for a declaration of [a party’s]
rights and duties . . . exjs}.” Mhoon 31 F.3d at 984. Faxample, irMhoon the Tenth Circuit
upheld a district court’s decision to retain a declaratory action where,easahensurance
company filed an action to determine whether the insurer had a duty to dafemderlying
statecourt actionld. at 982. ThelTenth Cicuit determined that “there is a substantial interest in
deciding” the issues presented in the declaratory judgment action, “partichi&aduestion of
the duty to defend.Id. at 984. Further, the Tenth Circuit considered the fact'thjgither party
. . . suggested that [the insurer] was, or could have been made, a party to the sitieripthus
obviating any need for an independent declaratory action and providing a simplesrand m
efficient resolution of [the insurer’s] obligations toward [the insurdd].”

Similarly, McGinnis Homes has not suggested that Acuity could be made a party to the
underlying state court action. Nor has McGinnis Homes shown that a Utah staiie toefter
situated to provide complete relief to all pastievolved.”Mid-Continent 685 F.3d at 986. Thus,
this factor also weighs in favor of this court exercising its jurisdiction Ageity’s declaratory
judgment action.

In sum, all of theMhoonfactors weigh in favor of this court exercising its discretmn
entertain Acuity’s declaratory judgment action. Accordingly, the couriedeMcGinnis Homes’

motion to dismiss.
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CONCLUSION

Based on the foregoing, the coDENIES Defendant’s Motion to Dismiss (Docket 11).

DATED this8th day of July, 2016.
BY THE COURT:

Chir N ke

Jill . Parrish
United States District Judge
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