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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

ROBERT WEST, SAMARA WEST, LYDIA | MEMORANDUM DECISION AND

GREEN, TODD PALMER, TRACI ORDER GRANTING IN PART AND
PALMER, GLOYD GREEN, JAKE WEST, | DENYING IN PART
SAMUEL DALSASSO, CRAIG WEST, [17] DEFENDANTS MOTION TO
DHYANI SHAW, ASHELY WEST, JOHN DISMISS AND
ROBERT LESTER HAVERSTQK, [19] PLAINTIFFS’ MOTION TO
LILIANA ELIZABETH HAVERSTOCK, AMEND
AUTOZINC.COM,

Plaintiffs,
V. Case N02:16-CV-00075DN

C.J. PRESTMAN COMPANY JASON
OLSEN, CORY OLSEN, SHAUN OLSEN, | District JudgeDavid Nuffer
DAVE WHITE,

Defendars.

This caseoncerns the surveillance practices of a car dealership in Utah. The plaintiffs
are a group of former employeasd their family memberand customers of the dealership who
allege they were subjected to undisclosed, invasive audio surveidaticedealership
Plaintiffs original complaintfiled in Utah Sate courton November 27, 2015vasremoved to
this court on January 29, 20%6.

The Amen@d Complaint filed by plaintiffs Robert West, Samara West, Lydia Green,

Todd Palmer, Traci Palmer, Gloyd Green, Jake West, Samuel Dalsasso, CraiDhWast

1 SeeOriginal Complaint attached as Exhibit A to Notice of Remodatket no. 21, filed Jan. 29, 2016.

Additionally, Plaintiff Robert West has another lawsuit pendingresjddefendants in state court, which Defendants
say relates to West's termination. Opposition to Plaintiff's Motion to Filecar@eAmended Complaint

(“Opposition to Motion to Amend”) at 2locket no. 22filed May 23, 2016SeeWest v. Prestman Auytbdlo.
130907860 (3d Dist. Ct. Salt Lake County, Utah filed Nov. 15, 2013).

2|d.

3 Amended Complaint for Injunctive Relief and, [sic] Damages (“Amer@@aplaint”),docket no. 16filed Mar.
27, 2016.

Dockets.Justia.com


https://ecf.utd.uscourts.gov/doc1/18313548679
https://ecf.utd.uscourts.gov/doc1/18313649356
https://ecf.utd.uscourts.gov/doc1/18313598302
https://dockets.justia.com/docket/utah/utdce/2:2016cv00075/99312/
https://docs.justia.com/cases/federal/district-courts/utah/utdce/2:2016cv00075/99312/29/
https://dockets.justia.com/

Shaw, Ashely West, John Robert Lester Haverstock, Liliana Elizabe#rsiagk, and

Autozinc.com(collectively, “Plaintiffs”) alleges:

1.

4.

violations of the Federal Wiretap Act and the Utah Interception of
Communications Act;

intrusion upon seclusion;

violation of the Utah Payment of Wages Act, conversion, and wrongful
termination in violabn of public policy; and

violation of the Utah Consumer Sales Practices Act.

Defendants C.J. Prestman Company, Jason Olsen, Cory Olsen, Shaun Olsenyétpllecti

“Prestman Auto”), and Dave White (together with Prestman Auto, “Defendditesl’)a Motion

to Dismiss the Amended Complatrfthe “Motion to Dismiss”) Plaintiffs opposetithe Motion

to Dismiss, arguing that they had alleged sufficient facts upelderal Rules of Civil Procedure

8 and 12° Because Plaintiffs have alleged sufficiemtts to state some but not all of their

claims and because some claims aithout a legal basis, the Motion to Dismiss is GRANTED

asto Countdll andlV, and DENIEDasto Countd andll.

Provoked bythe Motion to Dismiss, Plaintiffs filed a Motion faeave to File a Second

Amended Complaint (“Motion to Amend™)Defendants opposédhe Motion to Amend,

arguingprejudice from‘Plaintiffs’ undue delay, bad faith, dilatory motive, and the overall

futility of the amendments® Defendants will not be prejudiced by a second amended complaint.

However, the second amended complaint proposed by Plaintiffs does not cure all defects i

4 Docket no. 17filed Apr. 14, 2016.

5 Response Memorandum in Opposition to Motion to Dismiss (“Opposition to Motion mai€3i§, docket no. 18
filed May 4, 205.

6 SeeFed. R. Civ. P. 8(aand 12(b)(6).
7 Docket no. 19filed May 4, 2016.

8 Opposition to Motion to Amend.

91d. at 4.
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Plaintiffs’ claimsand is in improper fornPlaintiffs’ Motion to Amend iDENIED IN PART
and GRANTED IN PARTPIlaintiffs are permitted tle a second amended complaint consistent

with this Order.

Table of Contents

MOTION TO DISMISS.... ittt bbbttt ettt e e e e e e e e e e e e e e e s s s s aabbb bbb b eeeeeeees 3
[ FT0d (o [ £ 11 T PSR 4
D] Yo U K511 (o] o PP PTPTPPPPP 6
Autozinc.com has failed to state a claim..............oooeiiiiiiiiiiiii e 6
Plaintiffs suficiently pleaded facts for State and Federal wiretap claims...... 7
Plaintiffs sufficiently pleaded a claim for intrusion upon seclusion....................... 9
Plaintiffs do not state claims for pay violations, conversion, and wrongful
(o[ ISTed g = 1o = PR UURPPPPPTTTTUPPRTR 10
Plaintiffs have not sufficiently pleaded a claim under the Utah Consumer Sales
Practices ACtUCSPAY). .o 12
MOTION TO AMEND......cciiiiiiiiii ettt e e e e e e e e e e e e e e e e bbb bbbt b e e et e e et eeaeaaaaeeeeaaaeaaaaanns 14
ORDER.... ettt ettt et e e e e e e e e e e e e e e e e e e e e a bt ettt tat ettt reaaaaaaaaaaaaaaaeaanaaanns 15

MOTION TO DISMISS

Rule 8(a)(2) of thé-ederal Ruls of Civil Procedure requires a complaint to proviae
shortand plain statement of the claim showing that the pleader is entitled td téRile
12(b)(6) allows a court to dismiss a case for “failure to state a claim ugoh wefief can be
granted”at any point:! To survive a motion to dismisscamplaint musstate “sufficient factual
matter, accepted as true, to state a claim to relief that is plausible on it&’f@be.facts as
allegedwill be accepteds trie for the purposes of evaluagithe sufficiency of the complaint.

Legal conclusions in the complaint need not be accegstédie'® Whethera complaint states a

0 Fed. R. Civ. P. 8(a)

11 Fed. R. Civ. P. 12(b)(6)

2 Ashcroft v. Igbal556 U.S. 662, 678 (200@internal quotation marks omitted).
Bd.
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plausible claim for relief is a “contesspecific” question that requires a court to “draw on its
judicial experience andommon sensé*and determiné the pleading’s content “allows the
court to draw the reasonable inference that the defendant is lfaflee’ standard does not
require “detailed factual allegations,” though a “formulaic recitation @etbments o cause of
action will not do.®® Under “the compromise enacted by Rule Botice pleading . . . [gchnical
fact pleading is not required, but the complaint must still provide enough factuatialtegfor a
cout toinfer potential victory' '

Background

West Parties:Plaintiff Robert West was an-atill employee of Prestman Auto from
April 2012to May 201218 In June 2012, West entered a written employment contract with
PrestmarAuto effective throughAugust 2013'° Plaintiffs Samara West, Craig West, Jake West,
Samuel Daassg?® andAshley Wesithe “West Family”)are family members dRobertwest?!
Palmer Parties: Plaintiff Todd Palmer was a salesman at Prestman Auto from at least

April 2013to June 201472 Plaintiff Traci Palmer i'oddPalmer’s wife?®

1d. at 679.

151d. at 678.

16 Bell Atl. Corp. v. Twomb}y550 U.S. 544, 555 (200Q7)

17 Bryson v. Gonzale$34 F.3d 1282, 1286 (10th Cir. 2008)
8 Amended Complaint { 10.

9¥d. 1 9.

20 plaintiff Samuel Dalsasso is only referenced in the Amended Conpleapttion and not in the body of the
complaint. However, a Samuel West is referénoethe body of the Amended Complaint. Plaintiffs must ensure
that the parties’ names are consistent in the caption and text of theid sensended complaint, including the proper
spelling of “Ashely” or “Ashley” West.

2 Amended Complaint 1 7, 22.
22d. 19 1, 33.
2d.§7.
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Other Parties: Plaintiffs Lydia Green and Gloyd Green were Prestman Auto’s
customers’* The remaining PlaintiffsDhyani Shaw, Bob Haverstock, and Liliana Haverstock,
aredther family of RobertWestor Todd Palmeror customers of Prestman Autd.

Plaintiffs allege thaPrestman Auto used a complex audio surveillance system to
systematically and intentionally intercept and record Plaintfffs/e oral conversations for 24
hours a day over the time period from April 2013 through September 2015 o Rlaintiffs
asserPrestman Auto did not provide formal or adequate notice of the audio surveillancetand tha
Plaintiffs did not have knowledge of, or consent to the audio #laweeduring this period®
Plaintiffs alege Defendant Dave White joined in Prestman Auto’s surveillance no later than
August 2013° and that Defendants continued to record and monitor audio at Prestman Auto
until September 201%

Timeframe of Interceptions of West ConversationsRobertWestand ToddPalmer
allegethat thousands of their personal conversations were recorded by PrestmahTheto.
West Familyhad private conversations with Rob@rest which were surveilled between April
and August of 20132 whenRobertWest was fired® Plaintiffs Dhyani Shaw, Bob Haverstock

and Liliana Haverstock did not have any communications intercepted aftert204:3s

241d. 17 2-3.
X1d. 12

26 The Amended Complaint does not allege any causes of action on behalf offlatotzinc.com, thus the term
“Plaintiffs” will hereinafter refer to all Plaintiffs except Autozincroo

27 Amended Complaint 1 1, 426.
281d. 11 18, 36.

2d. 1 3.

30|d. § 37.

sld. 1 2.

21d. 991, 7.

331d. 119, 56.



Timeframe of Interceptions of Palmer Conversations: The audio surveillance
continued as to TodBalmer and his wifeuntil Todd Palmer was fired from Prestman Auto in
June 2014* ToddPalmer alleges he was fired becabeavitnessed Defendants listening in on
private conversations and warned them that it was ili€gal.

In addition to surveilling Todd Palmer’s conversationsfdddants allegedhyithheld
$700 from Todd Palmer’s paycheck to pay for a customer’'s damaged btfmper.

Green Allegations In the winter of 2013, Green went to Prestman Auto to purchase a
car and had her privaphone conversations with Rob®Yest and her fatheplaintiff Gloyd
Green, intercepted by Defendanits hese private conversations revealed Green’s bargaining
and negotiation strategieshich allowedDefendants to gain an unfair bargaining advantage
over Greerr®

Damage Allegations:As a result of this secret audio surveillance, Plaintd@tend they
have been injured due to the “stress and anxiety of knowing their personal privagglaizsl
in such a continuous and wanton way.”

Discussion
Autozinc.com has failed to state a claim.

Plaintiff Autozinc.com is a dealership owned by Robert W&3he Amended Complaint

asserts conclusively that Autozinc.com has been disadvantaged by Defenddints’ a

341d. 11 3, 33.
351d. 11 39, 46.

3% 1d. 1 96.

371d. 11 25, 104.
%8 |d. 11 105, 112.
®¥d.17.

40 Opposition to Motion to Dismiss at 4.



surveillance?! No other allegations in the Amended Complaint pertain to Autozimc.co
Autozinc.com has natllegedanyfacts on which to base a claim against Defendants. Because
Autozinc.com has not satisfied Rule 8’s notice pleading requirefhém, Motion to Dismiss is
GRANTED as to all claims asserted on behalf of plaintiff Autaztom subject to more specific
pleading in the second amended complaint.

Plaintiffs sufficiently pleaded facts for State and Federal wiretap claims

The Omnibus Crime Control and Safe Streets Act of 1968 (“Federal Wiretag$ant')
the Utah Intercepdn of Communications Aét (collectively“Wiretap Acts”) prohibit any
person, including corporatioftsfrom intercepting, using, or disclosing the contents of any oral
communicatiof® uttered by a persoifhe Wiretap Actsallow for a civil cause oéction and
have awo-year statutes of limitatiobarringsuits broughtnore thartwo years “after the date
upon which the claimant first has a reasonable opportunity to discover the viofdtion.”

Oral communication is defined by the Wiretap Actsasy ‘oral communication uttered
by a persomxhibiting an expectation that such communication is not subject to interception
under circumstances justifying such expect4t]off As recognized by the Tenth Circuite
legislative history of the Federal Vétap Act reveals that “Congress intended this definition to

parallel the ‘reasonable expectation of privacy test’ articulated by the Sei@euant inKatz v.

4 Amended Complaint 5.

“Fed. R. Civ. P. 8(a)(2)

4318 U.S.C. § 251522

44 Utah de Ann. §8 723a1 et seq.

4518 U.S.C. § 2510(6)Jtah Code Ann. § 723a3(15)

4618 U.S.C. § 2511(1Utah Code Ann. § 723a4(1)(b).

4718 U.S.C. § 2520Utah Code Ann. § 723a1l

4818 U.S.C. § 2510(2Jtah Code Ann. § 723a3(13)(internal punctuation omitted).
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United States389 U.S. 347, 88 S.Ct. 507, 19 L.Ed.2d 576 (196%Thus, Plaintiffs are
required to Begefacts showing that (1) they had an actual, subjective expectation of privacy,
and (2)thattheir expectation of privacy is one tisaiciety is willing to recognize as
reasonabl&®

As a threshold matter, Defendants arjukat Plaintiff$ claims are barred because they
were brought more than two years after thag a reasonable opportunity to discover the audio
surveillance in April 2013Defendants argue that thmstalled a video surveillancgystem in
April 2013 which Plaintiffs knew about, and thus reasonably should have known about the audio
surveillance syster® If Plaintiffs knew about the audio surveillance in April 2013, such
knowledge would have triggered tharétfap Acts’ tweyear statutes of limitations, making
Plaintiffs’ claims untimelybecause the originabmplaint was filedn November 27, 201%

This argument requires inferences in the Defendants’ faxtch is inappropriate otine
motion to dismis.>* “A statute of limitationslefenseémay be appropriately resolved orfRule]
12(b) motion when the dates given in the complaint make clear that the right sued upon has been
extinguished.® Plaintiffs alleged in thémendedComplaint that thegid not know about

Defendantsaudio surveillanceapabilities®® This allegation coupled with the allegation that

49 United States v. Longorid 77 F.3d 1179, 1181 (10th Cir. 1999)

501d. at 1182.

51 SeeMotion to Dismiss at 12.

52 Se AmendedComplainty 16.

53 SeeNotice of Removaldocket no. 2

54|gbal, 556 U.S. at 678

%5 Sierra Club v. Okla. Gas and Elec. €816 F.8 666, 671 (10th Cir. 201ginternal citation omitted).
56 Amended Complaint 1.
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the Plaintiffs filed their claims within two years of discoverihg audio surveillance,is
enough to survive the motion to dismiss.

The Wiretap Acts require Plaintiffs to have had “an actual, subjective expecthtion o
privacy . . . [that] society would objectively consider reasonatii€dr purposes of this Motion
to Dismiss accepting Plaintiffs’ allegation thately believed they ltha legitimate expectation of
privacy in their conversatioras true3® the first element is satisfiehethersocietymight
considetrthis expectation to be reasonable is a question of fact that is better answeeed at th
summary judgment stage later

Likewise, Defendants’ argument that Plaintiffs impliedly consented to the audi
surveillance is dact questiorwhich cannot now be resolvdelaintiffs haveallegead consistently,
if not plainly, that they did not know about the audio surveilldid&guments or evidence to
the contrary are outside of the pleadings and may not be resolved on a Rule h§by(e)

Thereforepecause Plaintiffeave alleged a plausible claim faplations of the Wiretap
Acts, Defendants’ Motion to Dismiss is DENIE& to CountOne

Plaintiffs sufficiently pleaded a claim for intrusion upon seclusion

A claim forintrusion upon seclusion tdtahrequires Plaintiffs to sufficiently plead two
elements(1) they have suffered “an intentional substantial intrisamntheirprivacy, and2)

the intrusion would be “highly offensive” to a reasonable peféon.

571d. 1 81.

58 ongoria 177 F.3d at 11882

59 Amended Complaint  66.

501d. § 18.

61 Stien v. Marriott Ownership Resorts, In844 P.2d 374, 379 (Utah Ct. App. 1997)
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Utah courts have determined that electronic eavesdropping may support a claim of
intrusion upon seclusioff.Plaintiffs allege an intrusion into their privacy thréuge audio
surveillance®® The fact that the Wiretap Acts criminalize the interception, use and disclosure of
oral communications without conséhtends credibility to the argumetitat wiretapping is
offensive to the reasonable person. Additionally, taking the allegationsAmteeded
Complaint as true, Defendants intercepted Plaintiffs’ conversations for varpusper
purposesindwithout Plaintiffs’ consen$®

Plaintiffs’ have sufficiently pleadediretap allegationat this stagé¢o sustan a claimof
intrusion upon seclusiobefendanthiave not shown failure to state a claim under Rule 12(b)(6).
Accordingly, Defendants’ Motion to Dismiss is DENIED as to Count Two.

Plaintiffs do not state claims for pay violations, conversion, and wrongful deascje.

Todd Palmer alleges that Defendants withheld $700 from his paycheck in violation of the
Utah Payment of Wages Act (“UPWA”) and an act of conversion. Palmer geshe was
wrongfully discharged in violation of public policy.

UPWA: The UPWAprohibits an employer from withholding or diverting any of an
employee’s wage® However, Utah law does not provide a private right of action under the

UPWA %" Though Palmer claims that Wwholding $700 was impermissible under the UPWA, he

621d.

63 Amended Complaint 1.

6418 U.S.C. § 2511(4)(altah Code Ann. § 723a4(10)a).
65 See, e.gAmended Complaint 11 5, 485, 27, & 42.

66 Utah Code Ann. § 328-3.

57 Burgess v. Glob. Clean Energy Holdings, Ji¢o. 2:13CV-682 TS, 2012 WL 1410266, at *3 (D. Utah Apr. 23,
2012)(citing Sell v. Hertz Corp 746 F. Supp.2d 1206, 1212 (D. Utah 2010)

10
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does not provide amgllegationsor argumentshat would support a private action. Therefore,
ToddPalmer’'s UPWA claim is DISMISSED.

Conversion: “A conversion is an act of willful interference with a chattel, done without
lawful justification by which the person entitled thereto is deprived of its use agessam.®®
Money mayonly be considered a chattel under certain circumstances, such as when the party
charged wrongfully received d@r when funds are misappropriated for a definite applic&fion.

Utah couts havenot expresslyaddressed whethenpaid wages constitute a chattel for
purposes of aonversion claimHowever,n In re WalMart Wage & Hour Empyee Practices
Litigation ° a federal districtourt determined that Utah would not recognize a esion claim
where a nationwide retailer allegedly failed to pay its hourly empldgeed! time worked. The
court concluded that “Utah would not recognize a conversion claim in these circoesstan
because unpaid wages constitute money not subject to conversion under Utah law unless
Defendants wrongfully received the mon€y.”

Similarly, Todd Palmer has not alleged that he gave money to Defendants which
Defendants then converted to their own use, or that Defendants wrongfully rebeigdo.

The allgyations of wrongful withholding in the Amended Complaint dosatisfy theelements
of conversion because Palmer did not entrust the money to Defendants for a spgoge,pu
and Defendants are not using the money for their own, unauthorized purgueséscts may

support a claim for breach of contract, but not conversion. Padlder’s conversion claim is

DISMISSED.

88 Allred v. Hinkley, 328 P.2d 726, 728 (Utah 1958)

69 State v. Twitchellg32 P.2d 866, 870 (Utah Ct. App. 1992)
70490 F. Supp. 2d 1091 (D. Nev. 2007)

11d. at 1104.

11
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Wrongful discharge: In order to assert liability for wrongful discharge in violation of
public policy in Utah, a plaintiff musthow“[1] that his employer terminated him; [@jat a
clear and substaat public policy existed; [3{hat the employee's conduct brottite policy
into play; and [4] that the discharge and the conduct bringing the policy into plegussaly
connected.” A “clear” public policy is one that is “plainly defined by legislative enactments,
constitutional standards, or judicial decisions [and]is far narrower than what maypically
be characterized as ‘public policy’®

Todd Palmeclaims hewas terminated because he protested Defendants’ audio
surveillance and he “would not wink at their illegal behavidrYet, Plaintiffs do notargue that
anypublic policy is impicated by Defendantsictions. e Amended Complaint does nsiiate
which public policy is alleged to have been violated. For these reasons, Todd Paamarfeicl
wrongful discharge iBISMISSED

In sum, Defendants’ Motion to Dismiasto all of Countlll is GRANTED.Plaintiffs did
not address the deficiencigesthese three claimsitheir Opposition to the Motion to Dismiss or
in their Motion to Amendthus failing to overcome Defendants’ argument that amendment
would be futile. e claimsn Count Ill must be excluded froRlaintiffs’ second amended
complaint.

Plaintiffs have notsufficiently pleaded a claim under the Utah Consumer Sales Practices Act
(“UCSPA").

Plaintiff Lydia Green alleges that Defendants “gained an unfair bargamdiventage”

over her by eavesdropping on her private conversations, to learn her negotiaggy,sinat

72Ryan v. Dan's Food Stores, |72 P.2d 395, 404 (Utah 1998)
73d. at 405.
74 Amended Complaint 11 90, 92.
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violation of the UCSPA?® The UCSPA “protect[s] consumers from suppliers who commit . . .
unconscionable sales practicé8 Additionally, the “unconscionability of an act or practice is a
question of law for the court’?

The Utah Supremedtirt has not specifically determined whether the UCSPA governs
claims against car dealerships for eavesdropping on conversations to detestonec
negotiation strategies. However, the Cdawas ruled that UCSPA claims are barred when the
“complainedof conduct [is] governed by other, more specific lafli Carlie v. Morgan the
Utah Supreme Court determined that the Utah Fit Premises Act, a more specikc ptaitided
a remedy for the conduct plaintiffs complained about, and held that its “long-gfanthrof
statutory construction that ‘[s]pecific statutes control over more gemegs, . . . [and the]
plaintiffs may not resort to the UCSPA under the facts alleged.”

And afterthe Utah Supreme Court’s decisionGarlie, courts have barrddCSPA
claims when more specific statutes apply to the wrongful corfididte wrongful complained-
of conductin this cases that Defendants intentionally recordegtia Green’s conversations

without her knowledgé! This conduct falls squarely withthe Wiretap Act$? Thus, because

> Amended Complaint 1 105.

76 Utah Code Ann. § 131-2(2).

771d. at § 1311-5(2).

"8 Berneike v. CitiMortgage, Inc708 F.3d 1141, 1150 (10th Cir. 2013)

79922 P.2d 1, 6 (Utah 199@)rst alteration in original) (citation omitted) (quotijate v. Lowder889 P.2d 412,
414 (Utah 1999)

80 See, e.gBerneike 708 F.3d at 1150UCSPA claims barred where conduct was covered by the Mortgage
Lending and Servicing Actlfhomas v. Wells Fargo Bank, N.ANo. 2:13cv-686PMW, 2014 WL 657394, at *3
(D. Utah Feb. 20, 2014JCSPA claims barred where conduct was governed by the Fair CreditiRgpgat).

81 Amended Complaint 1 16307.
82Seel8 U.S.C. § 2511(1Utah Code Ann. § 723a4(1)(b)
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the more specific Wiretap Acts control over the more general UCG3PRijntiff Green’s claim
for violation of the UCSPA is DISMISSED.

MOTION TO AMEND

After amendingonce as a matter of cour¥ea party may only aend its complaint “with
the opposing party’s written consent or the court’s Igaaad “[t]he court should freely give
leave when justice so require®.”In the absence of any apparent or declared reasoch as
undue delay, bad faith or dilatory motive on the part of the movant . . . undue prejudice to the
opposing party . . . futility of amendment, etc.—the leave sought should, as thequles, tee
freely given.”®® Further, “a district court typically may not look outside the four corners of the
amended complaint [and] the plaintiff cannot be bound by allegations in the superseded
complaint[s].”®” Indeed amended pleadings supersede the original pleadings, even when the
original pleadings contained “any confession . . . on which the district court coylg’ fély
“Courts typically find prejudice only when the amendment unfairly affects tlendahts in
terms of preparing their defense to the amendm@nt.”

Defendants arguerejudic€® due to time spent on a@arlier motion to dismis$ and the

motion to dismiss resolved in thigd2r.Yet, Defendants also correctly point out that the

83 Carlie, 922 P.2d at 6

84 SeeAmended Complaint. The Caption of Plaintiff's Pleadings incorrecter te the “Tenth Circuit, Salt Lake
Department.”

85 Fed. R. Civ. P. 15&2).
8 Foman v. Davis371 U.S. 178, 182 (1962)
87W. Run Student Hous. Assocs., LLC v. Huntington Nat'| B&irikF.3d 165, 173 (3rd Cir. 2013)

88 Kelley v. Crosfield Catalyst§;35 F.3d 1202, 1205 (7th Cir. 1998ge alsdaGray v. Phillips Petroleum Co858
F.2d 610, 612 (10th Cir. 1988)llowing an amended complaint that changed the date alleged to fall thi¢hi
limitations period).

89 Minter v. Prime Equip. Co451 F.3d 1196, 1208 (10th Cir. 20@§uotation marks omitted).
90 Opposition to Motion to Amend at 8.
91 Defendants’ Motion to Dismiss the Amended Complaiotket no. 12filed April 4, 2016.
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Proposed Second Amended Complaint contains the same four causes of action found in the
previous complaint? which would not raise substantial new issues or claims that would unfairly
prejudice the Defendants’ defen3ée Proposed Second Amended Complaint does not include
significantnew facts oany newclaims that would prejudice the Defendants in preparing their
defense.

To the extent that Plaintifiseek to add new claims in a second amended complaint, the
Motion to Amend is DENIED. Nevertheless, leav&RANTED for Plaintiffs to file a second
amended complaint substantially similarcontent to the Proposed Second Amended Complaint,
but complyingwith this Orderand in proper formThefiled second amended complaint must

e have a proper caption;

e remove typographical errors;

e state facts clearly;

e not have separate sections of facts;

e not have duplicate statements of clgims

¢ notinclude any claims digssedwith prejudice by this Ordeand

e notcontain any new claimather than a claim for breach of Palmer’'s employment

contractby withholding the $700.

ORDER

IT IS HEREBY ORDERED that Defendants’ Motion to Disnifsis GRANTED IN
PART and DENIED IN PART.

e Any claimsby Plaintiff Autozinc.com are DISMISSED witlut prejudice.

92 Submitted with Motion to Amendlocket no. 738.

9 Docket no. 17
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¢ Plaintiffs’ claims for violation of the Federal and Utah Wiretap Acts are NOT
DISMISSED.
e Plaintiffs’ claims for intrusion upon seclusion are NOT DISMISSED.
¢ Plaintiff ToddPalmer’s chims for violation of the Utah Payment of Wages Act,
conversion, and wrongful termination in violation of public policy are DISMISSED
with prejudice.
e Plaintiff Green’s claim for violation of the Utah Consumer Sales Practiceis Ac
DISMISSED with prejudice
IT IS FURTHER ORDERED that Plaintiffs’ Motion to Ameffds DENIED IN PART
andGRANTED IN PART. Plaintiffs mayfile a second amended complaint within 28 days
consistent with this ordeFailure to timely file such a complaint will result in dismissgthis
action.

DatedOctober 13, 2017.

BY THE CO w

David Nuffer v
United States District Judge

% Docket no. 19
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