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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

H.A. FOLSOM & ASSOCIATESINC., a MEMORANDUM DECISION AND

Utah corporation, d/b/a Folsom Associates | ORDER GRANTING MOTION TO

DISMISS AND DENYING PLAINTIFF'S
Plaintiff, MOTION TO AMEND

2

MICHAEL CAPEL, an individual, and Case N02:16¢cv-00160DN
SERVTECH, INC., a Colorado corporation,

Defendars. District JudgeDavid Nuffer

This order grants a motion to dismiss and denies a motion to amend, but grants leave to

file another motion to amend.
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PROCEDURAL BACKGROUND

Plaintiff H.A. Folsom& Associates, Incd/b/a Folsom Associates (“Folsom”) brought
this action againddefendants Servtech, Inc. (“Servtechf)dMichael Cape(“Capel”) in the
Third District Courtof the State of Utabn January 14, 2016Servtech and Capetmoved
Folsom’s action to this couft.

In its initial Complaint,Folsom allegedive claims against Capel and four claims against
ServtechFolsompleadsthat Capehas committedbreach of contragt breach of implied
covenant of good faith and fair dealif\gntentional interference with prospective economic
relations® misappropriation of trade secrets unddtah Code Ann. § 13-24:%and civil
conspiracy. Folsom allegs that Servtechas committed intentional interference with
contractual or business relatichsitentional interference with prospective economic relatfons;
misappropriation of trade secrets untltah Code Ann. § 13-24-F and civil conspiracy? In
its prayer for reliefFolsom asks foadeclaratory judgment against Capel and permanent

injunctive relief against both Capel and Servtech, as well as actual damagesge plamtages,

! Verified Complaint(“Complaint”), docket no. 21, filed February 26, 2016. This is the initial Complaint that
Folsom originally filed with the Third District Court of Utah on January2016.

2 Notice of Removal of Action to United States Federal District Court Bat¢o28 U.S.C. §81332 1441, and
1446 (“Notice of Removal”)docket no. 2filed February 26, 2016.

3 Complaint, 1 4953.
*1d. 19 54-58.

> 1d. 11 69-80.

®1d. 1994-102.

"1d. 19 10307.

®1d. 19 59-68.

%1d. 19 69-80.

191d. 917 94-102.

1d. 11 10307.
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attorneys’ fees and costs, and costs and expenses of collection incurred throogadienof
judgment??

Servtech filed a motion to dismia#i of Folsom’s claims against it (“Motion to
Dismiss”)* Servtech argues that Folsom’s claims should be dismissed for lack of personal
jurisdiction* Folsom opposes the Motion to Dismiss (“Opposition MemoranddhCapel has
filed an answer to Folsom’s initi@lomplaint® andhas mt joined the Motion to Dismiss.

After filing its Opposition Memorandum, Folsom filed a motion for leave to amend its
initial Complaint (“Motion to Amend”).’ In its Motion to AmendFolsom argues that it must
amend its Complairtb include additional allegations and claims against both Servtech and
Capel*® Folsom’s Motion to Amend also includes a proposed amendeplaintas an attached
exhibit (“Proposeddmended Complaint”)*® Servtech opposes the Motion to Amefi€Capel
did not respond to the Motion to Amend.

The Notice of Removal allegativersity jurisdiction unde?8 U.S.C. § 1333 Pursuant

to this statutethe parties must have complete diver§ftyhis appeas tobe satisfied asPlaintiff

121d. at 17-18.

13 Defendant Servtech, Inc.’s Motion to Dismiss Pursuaffet. R. Civ. P. 12(b)(Z)Motion to Dismiss”),docket
no. 3 filed February 26, 2016

1d. at 2.

15 plaintiff's Memorandum in Opposition to Servtech, Inc.’s Motion to DisrRiarsuant téed. R. Civ. P. 12(b)(2)
(“Opposition Memorandum”)docket no. 14filed March 25, 2016.

16 Answer, Defenses, and Jury Demand of Michael Calpeket no. 10filed March 4, 2016.

" Motion for Leave to File Amended Complaint and Memorandum in Support (&Mési Amend”) docket no. 21
filed March 28, 2016.

181d. at 2.

¥ [Proposed] Amended Complaint, Ex. A to Motion to Amend (“Proposed Amended|@intt)p docket no. 241,
filed March 28, 2016.

2 pefendant Servtech, Inc.’s Memoramd in Opposition to Plaintiff's Motion for Leave to File Amended
Complaint,docket no. 23filed April 14, 2016.

2128 U.S.C. 81332 (2016)
221d. §1332a)(1).
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Folsom is a Utah corporatidi Defendant Settech is a Colorado corporatiéhand Defendant
Capel worked for Folsom in Colorado and is alleged to live in ColdTatlbe second

requirement under § 1332 is that the amount in controversy must exceed $75\0GMh this
action was removed fromeHJtah state coulty Servtech and Capel, a demand in the amount of
$300,000 was entered into the docketehese the case had been classified in the Utah court
system as a “Tier 3" casehich requires the plaintiff to demand over $300,000 in dam&ges.
And the Notice of Removal recitethe amount in controversy exceeds $75,000 28, "

However, Plaintiff Folem has not specifically allegeshy amount in cdroversy in either its

initial Complaint or Proposed Amended Complaint. This isseensideredn the analysis of
Folsom’s Motion to Amend.

As discussed below, Utah does not have specific personal jurisdiction over Servtech.
Therefore, Servtech’s Motion to Dismiss is GRANTED. Furthermore, FolsBrojsosed
Amended Complaint dgsnot establish personal jurisdiction oB®rvtech and fails to address
proper subjectatter jurisdiction Therefore, Folsom’s Motion to AmemsiDENIED as to
Servtech Because the complaint needs wholesale amendment to reflect dismissal of Servtech,

the motion is DENIED as to Capel, though leave is given to file another motion to amend.

% Complaint 1 7.

21d. 1 3.

Z1d. 1 2.

%28 U.S.C. 81332(a)

%" Notice of Removal T 9.
21d. at 4.
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|. FACTUAL BACKGROUND %°
A. The Parties

Plaintiff Folsom, a Utah corporatiois a supplier of industrial pump equipméft.
Folsom’s principal place of busindsdocated in Salt Lake City, Utat.Folsom also operates a
smallerfacility in Denver, Coloradd?

Michael Capel began working for Folsoas a sales representatine20013* Capel also
acted as #ranch managet Folsom’s Colorado facility/ reporting to Folsom’s office in Salt
Lake City, Utah® Capel’s employment agreement with Folsom includstrictive covenants
regardingnon-competition®® non-disclosuré’ and confidentiality”® Capelleft his jobwith
Folsom m Decembel5, 2015% Capel wadater hired by Servtech in Colorado in January

2016° and hecurrently works for Servtech #s Colorado office'!

% The allegations provided in tisection entitled “Factual &kground derive from the Complaint and the parties’
briefing on the Motion to Dismiss. For purposes of this memorandum decigicor@er, the plaintiff's allegations
are assumed to be true.

30 Complaint 1 7.

id. 7 1.

32|d. § 2; Motion to Dismiss at 3, { 1; Opposition Memorandumk, iff 1.
33 Complaint T 8.

*1d. 1 9.

*®1d.12.

%d. 11 14-17;id. at Ex A, T 10. Upon the termination of Capel’'s employment with Folsommahneompetition
covenant®f Capel's employment agreement were to be effe@ivéhree years with Folsom'’s trade are#d.
Folsom’s trade area includes the state of Utah; the state of Idaho, except cmnttied Idaho County; the state of
Wyoming; that part of Nevada included in the counties of Elko, Eureka, \Rimiég Lincoln, Nye, Lander,
Humboldt, Pershing, Churchill, Mineral, and Esméaaland the state of Coloradd.

371d. 19 18-19;id. at Ex. A, 1 7.
1d. 19 2222;id. at Ex. B.

%91d. 111 35-36.

“%|d. § 37; Motion to Dismiss at 2.
“1 Motion to Dismissat 2, 5, T 7.



Defendant Servtegta Colorado corporatioff,is primarily in the business of building
Lease Acquisition Custody Transfet 8CT"”) skids and buildings, which typically require
multiple industrial pump$? Servtech has officeis Colorado and Wyomin* Servtechdoes not
have any offices, domiciled employees, sales representatives, agents,doamitsa¢angible
personal property, or real property in the state of Ut@ervtech does not currently service any
customers based in Ut&rand has not performed any business in Utah during the last two
years™’

B. The Parties’ Past Interactions

Folsom and Servtech have allegedhgaged in various business transactions and
relationships over the laive years?® The primary business arrangement between Folsom and
Servtech consisted of a referral agreeniénthichhas been described as informal and verbal
arrangement® Under thereferral agreemen€apel (vorking as a Folsom employee in
Colorado) would offer to sell Servtech’s products and services (i.e. LACT slkddstfzer related
servicesplongside Folsom’s offerings Folsom’s customers and contattfolsan was aware

of this arrangemerand supported it due to the potial economic benefithat Folsom could

42 Complaint 3.

“1d. 11 23-28.

*1d. 1 3.

“> Motion to Dismiss at-34, 17 23.
®1d. at5, 1 7.

“1d. at 3, 1 2.

“8 Opposition Memorandum at iv, 1 4; Declaration of Justin-BarVelde § 20docket no. 20filed March 25,
2016.

*9 Complaint f 30; Motion to Dismisat 5, 11 56.

Y Reply in Support of Defendant Servtech Inc.’s Motion to Dismiss Allf®aPursuant téed. R. Civ. P. 12b)(2)
(“Reply Memorandum”) at 3Jocket no. 22filed April 11, 2016.

*1 Complaint { 30; Motion to Dismiss at 5, 6.
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realizewhenever Servtech was hired to build a LACT sKiBursuant to this referral agreement,
Servtech paid Folsom a percentage of the total contract price that Servtech reoen@dpel’s
referral>®

A formal contract has never existedtween Folsom and Servtettthough Servtechas
purchased various pump products through Folsom’s Colorado facigrvtech mailed
payments for purchased products to Folsom’s headquarters inUtah.

According to Folsom, ther allegegast interactions1 Utahbetween Folsom and
Servtechinclude both companies working together on a project for Rio Tinto at Utah’s
Kennecott Copper Mine around 2012 to 2618 presentatives fromoth companieatterting a
pre-bid meeting fothe same Kennecott projettanda 2013meeting between representatives of
both companies to discuasarticular line of productS,which has been disputed by Servtéth.
Folsom also alleges that Capel used a marketing broahnilee working for Folsom, which
indicated that Folsom and Servtech had partnered together as distributors of pamalping
electrical control solutions that served the intermountain western United 8taleding Utah™

Servtech denies knowing about this brochure or authorizing it use.

2 Complaint 1 3132.
*%1d. 11 33-34.

>4 Motion to Dismiss at 4, | 4; Dedf Bob Pritchard in Support of Motion to Dismiss Pursuant to Federal RPCiv
12(b)(2)(“Pritchard Decl.”)Y 4,docket no. 31, filed February 26, 2016.

%> Motion to Dismiss at 3, | 18, 114-6; Opposition Memorandum at iv, { 4.
*5 Opposition Memorandum at vii, T 10, ix, 1 16, 3.

> Id. at vi~vii, 1 9.

%% |d. at viiviii, 1 12.

*|d. at viii, T 14.

9 Reply Memorandum at-5.

®1 Opposition Memorandum at iv, 4, viik, 1 15.

%2 Reply Memorandurat 7-8; Second Declaration of Bob Pritchard in Support of Motion for Dismissall of Al
Claims Pursuant tBed. R. Civ. P. 12(b)(Z) 5 docket no. 224, filed April 11, 2016.
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C. The Parties’ Dispute

Folsom’s disputevith Servtech and Capel arsseut of Servtects hiring of Capel.
Folsom assertthat Capel, after terminating his employment with Folstmok customer phone
number§® andother itemsrom Folsom, including, but not limited to, lists of vendors, suppliers,
customer lists, addresses, phone numbers, mailing lists of prospects, marlkeingmpting,
and estimate®' When Folsom learned that Capel was working for Servtech, counsel for Folsom
sent notice to botBervtech and Capetgarding the restrictive covenants of Capel’s
employment agreement wittolBom® Folsom alleges that both Servtech and Capel ignored this
notice by proceeding to engage in tortious activity against Foi&@ne of Folsom’s allegations
is that Capel, as a current employee of Serytkab contacted one of Folsom’s major pump
suppliers tairectly purchase pumps for Servtech to resell, rather than purchasing pumps from
Folsom®’ Folsom also alleges that Capehow selling the same products for Servtech that he
previously sold for Folsm.®® According to Folsom, Servtech intentionally caused or induced
Capel to take these alleged actions and to deprive Folsom of bufSitressldition,Servtech
and Capel have allegediyterfered with a number of projects between Folsom and Servtech that

Folsom had been developing through Cdpé&lolsomalleges that these actions have resulted in

83 Complaint 1 4148.

*1d. 1 48.

% Opposition Memorandum at 2; Decl. of Judson D. Stelter (“Stelter Demhéket no. 18filed March 25, 2016.
% Opposition Memorandum at 2.

7 Complaint 11 3839.

8 1d.

®%1d. 11 63, 74, 98100.

" Opposition Memorandum at v, 6.


https://ecf.utd.uscourts.gov/doc1/18313597963

direct compation between Servtech aftblsom andcavecut Folsom out of significant
revenue’’

[I. DISCUSSION
A. Servtech’sMotion to Dismissfor Lack of Personal Jurisdiction
1. Standard of Review for Motion to Dismiss Under Rule 12(b)(2)

Servtech moves to dismiss this case due to lack of personal jurisdiction under Rule
12(b)(2) of the Federal Rules of Civil Proced{(frf&The purpose of a motion to dismiss under
Rule 12(b)(2) is to determine whether the Court has personal jurisdiéfitiiPllaintiffs bear
theburden of establishing personal jurisdictidi But “plaintiffs need only make prima facie
showing of personal jurisdictio>“The Court will accept the welpleaded allegations of the
complaint as true to determine whether plaintiff has made a prima facie showingrtuatagb
jurisdiction exists.*® “The plaintiff . . . may also make this prima facie showing bigipg forth
evidence that, if proven to be true, would support jurisdiction over the deferfd4u'ny
n78

factual disputes in the partiesffidavits must be resolved in plaintifféavor.

2. Personal Jurisdiction Qver a Nonresident Defendant in a Divesity Action

Determining whethepersonal jurisdiction may be properly asserted over a defendant

requires two inquiries. The first inquiry “whether any applicable statute authorizes the service

L Complaint{ 39; Opposition Memorandum at v, ¥ 6.
2Fed. R. Civ. P. 12(b3).

3 Aurora Bank FSB v. Network Mortg. Servs., Jino. 13cv-00047ZPAB-KLM, 2014 WL 1034588, at *2 (D.
Colo. Mar. 17, 204).

" Dudnikov v. Chalk & Vermilion Fine Arts, In&14 F.3d 1063, 10690 (10th Cir. 2008)
51d. at 1070.

6 Aurora Bank FSB2014 WL 1034588at *2.

d.

8 Dudnikoy 514 F.3d at 1070
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of process on defendant§ The second inquiry isthether the exercise of such statutory
jurisdiction comports with constitutional due process demaffds.”

Rule 4(k)(1)(A) of the Federal Rules of Civil Proceducerhimands the district court . . .
to apply the law of the state in which the district court"$t&he applicable Utah nonresident
jurisdiction statuteUJtah Code Ann. 8 78B—3-208tates thatlaimscanbe broughfor “the
causing of any injury within this state whether tortious or by breach of warf&rBgcause
“Utah’s longarm statutéauthorizes jurisdiction to the full exit of the federal constitution®*

a court “need not conduct a statutory analysis apart from the due procesisahdlfus, the
second inquiryalso resolves #second inquiry.

The second inquiris whether personal jurisdiction over a defendant comports with due
process. For due process to be satisfied, a defenaaist have ‘minimum contactwiith the
forum state.?® Also, thedefendant’s minimum contacts with the forum state must be sufficient
enough such that having to defend a lawsuit there would not ‘offend traditional notions of fai
play and substantial justice®®

Theminimum contactsequirement “may be satisfied by showing general or specific

jurisdiction.”®” General jurisdiction allows a forum state “to resolve any dispute involving that

d.

81d.

81d.; Fed. R. Civ. P. 4(k)(1)(A)

8 Utah Code §8B-3-205(3) (2016)

8 ClearOne Commc'ns, Inc. v. Boweéel3 F.3d 735, 763 (10th Cir. 201(E)tations omitted)Jtah Code §8B-3—
201(3) @016)

8 ClearOne Commc'ns, Inc643 F.3d at 76&itations omitted).
8 Dudnikoy 514 F.3d at 107(xitations omitted).

8d. (citations omitted).

87 ClearOne Commc'ns, Inc643 F.3d at 76&itations omitted).

10
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party, not just the dispute at isstf& Servtech would only be subject to general jurisdiction in
Utah if its “affiliations with tle State are so ‘continuous and systematic’ as to render [it]
essendlly at home in the forum Staté? with the paradigmatic examples being “the place of
incorporation and principal place of busine¥Becausd=olsom does not challen@ervtech’s
argumenthat Servtech is not subject to personal jurisdiction in Utah under a theory of general
jurisdiction general jurisdiction analysis is not necessary.

Specific jurisdictiongrants a counjurisdiction over a party only with respect to a specific
dispute®® In the context of alleged torts tortbased lawsuits, such as Folsomlmms against
Servtechspecific jurisdiction is determined by considering two elemdtitst, an “outef-state
defendant must have ‘purposefully directis’activities at residents of the forum state
Second, the plaintiff's injuries mustarise out of defendant forumrelated activities ** Many
courts often reference a thietementof “whether exercising jurisdiction would offend
traditional notiors of fair play and substantial justic¥,which is also the secomartof the
initial due procesanalysis

3. “Purposefully Directed’ Analysis

The testo determinavhether a defendant’s activities have been “purposefully directed”
at residents of the forum state is derived from the United States Supreme&3e ofCalder v.

Jones™ The threeprongtest requires “the presem of (a) an intentional action .that was (b)

8 Newsome v. Gallachg¥22 F.3d 1257, 1264 (10th Cir. 2013)

8 Daimler AG v. BaumariL34 S.Ct. 746, 761 (201@)itations omitted).
%|d. at 760.

. Newsomge722 F.3d at 1264

%2 pudnikoy 514 F.3d at 107(citations onitted).

%d. (citations omitted).

% Newsomge722 F.3d at 1264

% Dudnikoy 514 F.3d at 107&eeCalder v. Jones465 U.S. 783 (1984)
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expressly aimed at the forum state with (c) knowledge that the brunt of the injury would be
felt in the forum stata®

While courtshave usedhis “purposefully directedtestrecentlyin boththe Tenth
Circuit’” andthe state of Utaf? it is important to notéhelimitations on the test &t were
described inValden v. Fiorewhich isa fairly recent Supreme Court case that analyzed personal
jurisdiction in the context of alleged intentional tofts.he Court inWaldenissueda reminder
that the minimum contacts inquiry in thentext ofspecific jurisdiction properly “focuses on the
‘relationship among the defendant, the forum, and the litigatityf Another point of emphasis
from Waldenis that, “[flor a State to exercise jurisdiction consistent with due process, th
defendant's suitelaied conduct must create a substantial connection with the forum State.”
Regarding the relationship between the defendant’saaiied conduct and the forum state, the
Court stated that “the relationship must arise out of contacts that the ‘defaimdsait creates
with the forum state. .” and that the “minimum contacts’ analysis looks to the defendant’s
contacts with the forum state itself, not the defendant’s contacts with personssideo r
there.” Finally, the Court noted that “a defendant’s relationship with a plaintiff or thirgt,part
standing alone, is an infficient basis for jurisdictiofr®* and that “mere injury to a forum

resident is not a sufficient connection to the fordfff.Instead, “[tlhe proper question is not

% Dudnikoy 514 F.3d at 1072

" Anzures v. Flagship Rest. Grplo. 151332, 2016 WL 1612789, at *3 (10th Cir. Apr. 22, 2016)
% ClearOne, Inc. v. Revolabs, IntNo. 20141184, 2016 WL 1295114, at-8/(Utah Apr. 1, 2016)
% 'Walden v. Fiore134 S.Ct. 1115 (2014)

19014, at 1121 (citations omitted).

101 |d

10214, at 1122 (citations omitted).

19314, at 1123.

19414, at 1125.
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where the plaintifexperienced a particular injury or effect but whether the defendant’s conduct
connects him to the forum in a meaningful wa$Overall,applyingits doctrineto the factsn

the Waldencase the Court held that becaude ‘{defendant’syelevant conduct occurred

entirely in[a different state than the plaintiffs had experienced their injury]the mere fact that
[the defendant’s] conduct affected plaintiffs with connections to the forum Staendbsuffice

to authorize jurisdiction®

a. Servtechs Hiring of Capeland Alleged Interferencevith Capel’'s ntract and Folsom’s
Customers Weréntentional Actiors

The first prong of the “purposefully directed” test requires the defendanvéoeingaged
in “an intentional action*” It is undisputed that Servtech hired Capel in January 2016, in
Colorado'® No argument has been presented that Servtech’s actions in hiring Capel were
unintentional. It is also undisputed that Servtech and Capel were provided with notageet$ C
previous employment and confidentiality agreements, which included thetrestcimvenants of
Capel's contract that Folsom alleges Servtech to have interfered®hitblsom alleges that
Capel contacted ord Folsom’s suppliers and is engaging in direct competition with Folsom by
selling the same products for Servtech, both of which Servtech is alleged to have been
intentionally involved with:*° No otherspecific informatioraboutthese allegations has been set

forth by Folsom, butitese generalllegations have not been disputed by Servtech.

105 Id

1%81d. at 1126.

7 Dudnikoy 514 F.3d at 1072

198 Complaint  37; Motion to Dismiss at 2.

199 Opposition Memorandum at 2; Stetler Decl..
10 Complaint 9 3839.
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Because Servtechistentional action of hiringCapeland Folsom'’s allegations that
Servtech has engaged in intentional interference with Folsom’s busordssts areot in
dispute, the intentional action proafthe test has been met.

b. Servtech’s Intentional Actios WereNot Expressly Aimed at Utah

The second prong of the “purposefully directed” testiregthe defendard intentional
action to have beerekpresk/ aimed at the forum staté! The forum state must “have been the
‘focal point’ of the tort.**? Pursuant t&alden the focus of this analysis must be“tre
defendant’s suit-related conduct” and the resulting relationship between the detamdithe
forum state, which is comprised “of contacts that the ‘defertderdelf creates with the forum
state” and “the defendant’s contacts with the forum steed.”**

Thesuit+elated conduct, antentional actiopat issueevolves aroun&ervtech’s hiring
of Capel™* This actionled toServtech’s alleged interference with the fummpetition and non-
disclosure covenants Gfapel’semploymenagreementvith Folsom*® Cape) who had
previously worked for Folsom in Colorad®,was latethired by Servtech in Coloradd’

Folsom hasot alleged that any activity related to Servtech’s action in hiring Capelreddar

Utah.

1 Dpudnikoy 514 F.3d at 1072
12Newsomge722 F.3d at 126itations omitted).
"®Walden 134 S.Ct. at 1122

114 Complaint  37; Motion to Dismiss at 2.

15 Opposition Memorandum at Zomplaint 9 14-17,18-19, 21-22; Empl. AgreementEx. A to Complaint{{ 7,
10,docket no. 21, filed Feb. 26, 2016Confidential and Proprietary AgreemeBk. B to Complaintdocket no. 21,
filed Feb. 26, 2016

18 Complaint 9 89.

117 Motion to Dismiss at 2.
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A case that has some similaritiesthe preent factss All American Security
Corporation v. Borealis Mining Company, LI In All American Securitythe plaintiff, aUtah
security companyentered into a contract withe defendanta Nevada mining companto
provide security services at the defendant’s Nevada mifiée defendant chose to terminate
the agreement early and allegedly tried to entice the plaintiff's emgdoy work for the
defendant:?® Subsequently, thelaintiff suedthe defendant in Utah for breach of contract and
tortious irterference wittthe plaintiff's business relationships and employee conttatthe
defendant movetb dismisshe caséased on lack of personal jurisdictithi.

To determine whether personal jurisdiction existed over the defendant, the coygédnal
boththe contract claimand tort clains. While contractclaimsare subject to a slightly different
specific jurisdiction analysis than toH8and a contract did not ever exist between Folsom and
Servtecht?*it is notable that the court il American Securitjound that the contract between
the parties was insufficient to satisfy the minimum contacts indéifgegarding the alleged
tortious conduct, the court utilized the “purposefully directed” t&dtnding thatpersonal
jurisdiction over the defendant was not proper because the deféradiamot “expressly aimed”
its conduct at Utaf’’ The courtdecided thatdespite the past relationship and contract between

the parties, “therfwag no evidence to suggeshft the defendanfslleged wrongful conduct

18 All Am. Sec. Corp. v. Borealis Mining Co., LLb. 2:15¢cv-00582, 2015 WL 9581761 (D. Utah Dec. 30, 2015)

1914, at *1.
lZOId.

121 Id

122 Id

123 seeDudnikoy 514 F.3d at 1071

124 Motion to Dismiss at 4,  £ritchard Declf 4.
125 All Am. Sec. Corp2015 WL 9581764t *3.
1261d. at *3-5.

127 Id
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had any connection to Utai?® The defendant’s “alleged ‘tortious acts’ involved disputes about
business relationships located in Nevada,” rather than business relationshipsiarthstate of
Utah*?° because the plaintiff's employees were performingises for the plaintiff in Nevada
under “Nevada centered agreements®

Thesituationin All American Securitys similar to Servtech’s alleged interference with
Capels contract. Although Capel was not a Folsom employee when Servtech hir&d iiis,
alleged thatduring the time thaCapel was a Folsom employee, Capetked in Coloradas a
sales representative and branch manager at Folsom’s Colorado.at8igyvtech’s alleged
tortious actions, including Servtech’s hiring of Capel and intentiotaiferencewith the
restrictive covenants of Capepseviousemployment contract with Folsonmyvolve disputes
about a business relationship that was located in Colorado. S&iwtech’s alleged tortious
actions were notonnectdto Utah.

Furthemore,Folsom has not set fortiny specific factual allegatiorie suggest that
Servtech’'salleged tortious actionteward Folsom’s customers or potential customers are
connected with Utah in any way. Folsom hassp#cifically listed any customettsat Servtels
has allegedlynterfered with'**

Folsomassertghat ithas sufferedhjuriesin UtahthroughServtech’s allegetbrtious
actions becaudétah is Folsom'’s principal place of businédsHowever, “[t]he proper question

is not where the plaintiff experiencadoarticular injury or effettbecause, “[rlegardless of

128|d. at *4.
129 |d

130 Id

131 Complaint 11 3537 Motion to Dismiss at 2.
132 Complaint 11 89.
¥ See id 1 38-39.

1341d. 1 1; Opposition Memorandum at ii.
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where a plaintiff lives or works, an injury is jurisdictionally relevant onlpfasas it shows that

the defendant has formed a contact with the forum St&t&6cusing on thallegationthatUtah

is the site of Folsom’s injurig improper because Servtech’s alleged suit-related conduct

occurred in Colorado and concerned business relationships in Colorado, as discussed above.
Because Folsom fails to allegjeat Servtech’sortiousconduct actually connected

Servtech with the state bftah through contacts that Servtech made witth|J$arvtech’s

conduct cannot be fourtd have been “expressly aimed” at Utah.

c. Servtech’sknowledge that the Brunt of Folsom’sjury Would Be Felt in Utah is Mt
Sufficient to Establish Specific Jurisdiction

The third prong of the “purposefuldirected” test requires the defendemhave had
“knowledge that the brunt of the injury would be felt in the forum stifeCourts have used the
terms “foresight” and “knowledge” interchangeably when assessing thig.pfon

Folsomhas set forth many allegatioregardingboth the historical business relationship
between Servtech and Folsamwell as Servtethpastconnections with Utal®® While the
companies did business together in the past, Folsom and Servtech engage in gifkeseoft t
trade*® and never entered intdf@mal contract with each othéf?

Although Folsom’s allegations péstinteractions between the companies have little to
do with the alleged tortious conduct at issihe past interactiorsuggest that Servtech knew that

Folsom was based in Utah. This knowledge walldw Servtech to foresee or know that any

135\Walden 134 S.Ct. at 1125
13¢ Dudnikoy 514 F.3d at 1072

1371d. at 107778 (“. . . ifdefendants acted with more than foresight (or knowledge) that effeatd be felt in
Coloradd).

138 Opposition Memorandum atik.
139 Complaint 1 7, 2228.

140 Motion to Dismiss at 4, T 4.
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injury to Folsom would be felt in Utah. Howevéthe mere foreseeability of causing an injimy
the forum state is, standing alone, insufficient to warrant” an assertionsohpéjurisdiction
over a defendarlf* Even thougtServtech may haviereseen or knowthat its alleged tortious
actions would result in Folsom sustaining injuries in Utah, this knowledge csamettaconfer
personal jurisdictiofecause Servtech’s suélated conduct was not “expressly aimed” at Utah.
Sincethe “expressly aimed” prong of the “purposefully directed” hest not been
satisfied personal jurisdiction over Servtech is not proper. Consequently, a discussion of the
remainingpartsof the due process analygsnot necessanfccordingly, Servtech’s Motion to
Dismiss isgranted

B. Folsom’sMotion to Amend Is Denied, But Leave Is Granted to File a
Future Motion to Amend as to Defendant Capel

The analysis oServtech's Motion to Dismisonsidereadditional allegationsf the
Proposed Amended Complathiat Folsomhad noted in its Opposition Memorandum, which
pertainedo the relationship betwe&ervtechand Folsom and Servtech's connections with Utah.
These additional allegations walsobe considered in deciding Folsom's Motion to Amend.

1. Standard of Review for Motion to Amend Under Rule 15(a)(2)

Because more than twentyie days have passed sik@dsom’s initialComplaint was
served JFolsomseeks leaveo amend its Complairgursuant to Rule 15(&) of the Federal
Rules of Civil Procedur&*? When a party seeks to amend its pleading under Rule 15(a)(2)

“[tlhe court should freely give leave whersiice so requires** However,“ the district court

may deny leave to amend where amendment would be'futffein thespecificcontext of

141 Dudnikoy 514 F.3d at 1077
142Fed. R. Civ. P. 15(a)(2)
143 |d

144Bradley v. ValMejias 379 F.3d 892, 901 (10th Cir. 2004)tations omitted).
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amending a complaint, [&4] proposed amendment is futile if the complaint, as amended, would
be subject to dismiss&l**°
2. Folsom’s Amendmentsas to ServtechAre Futile Becausd-olsom’s Proposed Amended

Complaint DoesNot Establish Personal Jurisdiction OverServtechand DoesNot Address
Subject-Matter Jurisdiction

Changed-olsom’s Proposed Amended Complaint, in congmarito Folsom’s initial
Complaint, include a new section describing Servtech’s connections withtOtatenewcause
of action against Servtecfi’ and twonew causes of action against Cajj&ls discussed above
in the personal jurisdiction analystbe additional factual allegatioms Folsom’s Proposed
Amended Complaint regarding Servtech’s history with Folsom and connectiondtafitiwere
considerecand found not to support personal jurisdiction over Servtenbe Servtech’s
Motion to Dismisshas beemgranted, allowing Folsom to amend its Complaint to inctheése
newallegations about Servtech wouldfoéle. And any amended complaint should not state
any claims against Servtech since this court has no jurisdiction over &ervtec

Folsom’sProposedAmended Complaint also fails support or establisbubjectmatter
jurisdiction under a theory of complete diversity pursua@gt.S.C. § 1332*° The section of
Folsom’s Proposed Amended Complaint that is devoted to “Jurisdiction and V&isie”
identical to the'Jurisdiction and VenueSection in Folsom’s initiaComplaint that was filed in
the Utah Third District Court* Because of this, the “Jurisdiction and Venue” section only

contains references to Utah jurisdiction statutes without any referencefénléinal statutes that

1451d. (citations omitted).

146 proposedAmended Complaint 1 572.
Y71d. 99 14147.

181d. 97 13347.

14928 U.S.C. 81332

10 proposed Amended Complaint 954
151 Complaint 7 45.
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control jurisdiction in federal courtBlow thatFolsom’s actions in federalcourt, Folsom’s
pleading shouldlemonstrate that subjectatter jurisdictionis proper under a theory of diversity
jurisdiction, which requires complete diversity of the parties and an amount in cosgrover
over $75,000°% The parties appear to be completely divelsg a specific amount in
controversy is not present anywherd-misom’s Proposed Amended Complaint, including the
“Prayer for Relief” sectiort>®

Because the amendmentgHolsom’s Proposed Amended Complaint doestablish
personal jurisdiction over Servtech and do not address subgtdr jurisdiction Folsom’s
Motion to Amend iddeniedas to Servtech

3. Folsomls Granted Leave to Refile a Motion to Amend

However, Servtech’s motion to amend sought to make changes in allegations against
Capel. Becaus&ourts shouldreely give leave'to partieswho seek to amerttieir pleadings->*
Folsomis granted leave teefile a motion to amend itSomplaint within 21 dayslhe future
motion to amendnustattacha new proposed amended Complaint Hilgessubjectmatter
jurisdiction; not include claims against Servtech; but may include previous andllegations

against Capel.

1228 U.S.C. 81332
153 proposed Amended Complaint @&-21.
1% Fed. R. Civ. P. 15(a)(2)
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ORDER

IT IS HEREBY ORDERED thaDefendant Servtech®lotion to Dismiss®°is
GRANTED. Defendant Servtech is dismissed from this action.
IT IS FURTHER ORDERD that Plaintiff Folsom’svViotion to Amend®®is DENIED.

Plaintiff Folsomis GRANTEDIeave tofile amotion to amend within 21 days.

DatedAugust 19, 2016.

BY THE CO w

David Nuffer v
United States District Judge

155 Defendant Servtech, Inc.’s Motion to Dismiss Pursuaffei. R. Civ. P. 12(b)(ZfMotion to Dismiss”),docket

no. 3 filed February 26, 2016

156 Motion for Leave to File Amended Complaint and Memorandum in Support (Mot Amend”)docket no.
21, filed March 28, 2016.
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