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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

WILDEARTH GUARDIANS and MEMORANDUM DECISION AND
GRAND CANYON TRUST, ORDER GRANTING MOTI ONS TO
INTERVENE BY THE STATE OF UTAH
Plaintiffs, AND CANYON FUEL COMPANY
V.

Case N02:16-cv-00168DN
SALLY JEWELL, in her official capacitas
Secretary of the U.S. Department of the District JudgeDavid Nuffer
Interior, UNITED STATES BUREAU OF
LAND MANAGEMENT , and UNITED
STATES FOREST SERVICE
Defendans,
and
STATE OF UTAH
Intervenor

CANYON FUEL COMPANY, LLC

Intervenor.

In separately filed motionshé State of Utal{*Utah”) and Canyon Fuel CompaniylLC
(“CFC”) (collectively“Intervenor Parties”) move to intervene in the action leetmvWildEarth
GuardiansLLC and Grand Canyon TrugtPlaintiffs”) and Sally Jewell, in her official capacity
as U.S. Secretary of the Interithe United States Bureau of Land Management, aadJttited
States Forest Servi¢gether' FederalDefendants”) They seek to interveres a matter of right

pursuant td-ederal Rule of Civil Procedure 24(a)) in the alternative, permissly pursuant
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to Rule 24(b) After careful review and consideration of the pattegporting memorandghe

Motions to Intervenare GRANTEDfor the reasons set forth below.
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a. The State of Utah and Canyon Fuel Company hold significantly @bleabterests
relating to the validity of the Flat Canyon Lease.........cccccceevevviieeeeeeiiiiieeeennns
1. Utah Holds a Significantly Protectable INterest...........cccoceveeiiiiieneeeenneee.
2. CFC Holds A Significantly Protectable Interest...........ccocceeeeviiiieeeeennnnnee.
b. The outcome of this action may impair the Intervenor Partiedityatoi protect their
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c. The existing parties might not sufficiently protect the interddtseantervening
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BACKGROUND

a. FactualHistory

On March 18, 1998CFC, at the time a subsidiary of Arch Coflled with the United
States Bureau of Land ManagemeriL(M”) a coal lease application for the Flat Canyon tract
underlying the MantLa Sal National ForestThe Flat Canyon trad$ adjacent to thexisting
Skyline Minein Sanpete County, Utadnd the Flat Canyon Leas@s intended texpand the
Skyline Mine and extend its lifeAccordingly,in 200062001BLM andthe United States Forest

Service (“UBFS) prepared a draEnvironmenal Impact Statemenheld a public hearingand

! Motion to Intervene of the State of Utah and Memorandum in Support of the Motion tetseithe State of
Utah (‘Utah Motion to Intervene”), docket nos9 and20, filed February 10, 2016; Canyon Fuel Company’'s
Motion to Intervene and Memorandum in Support (“CFC Motion to Intervedetket no. 34filed March 23,
2016.

2 Petition for Review of Agency ActioriGomplaint”) at 8,docket no. 1filed September 11, 2015; CFC Motion to
Intervene at 2.

3 Complaint at 8; Utah Motion to Intervene atPaintiffs’ Combihed Opposition to Motions to Intervene Filed by
the State of Utah and Canyon Fuel Company (“Opposition”) @d&ket no. 48filed April 18, 2016.
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finalized theEnvironmental ImpacBtatement BLM issued a decision in 2002 authorigithe
lease sale, andSFSsigned—but did not transmit-a Record of Decisio consenting to the lease
sale®

Shortly after tle 2002 authorizatiorGFC and Arch Coal requested an indefinite haid
the leasing decisiohUSFS’s consent was neveansmitted and BLM did ndamplement the
leasing decision.

In 2012,CFC and Arch Coal sought again éase the Flat Canyon trédtISFS
determined, based on the intervening 10 years since the Environmguaal I8tatement, to
complete a Supplemental Information Report evaluating whetherhamged circumstances or
new information merited notictln 2013USFS issued a Supplementafdrmation Reporto the
effect thatthe 2002 Statement remained valid without supplement and conseintdedance of
the Flat Canyon Leasé.In 2013, Bowie Resouges acquired CFE

In 2015,BLM also determined that the 2002 environmental analysis retha@dequate
and valid and moved forward with the lease sale for the Flat Canyse2€ghe auction for the
Flat Canyon Lease took place on June 17, 2015, and CFC,Bomier Resourcescquired the

FlatCanyon Lease on July 31, 20%5.

4 Complaint at 8; Opposition at 5.

5 Complaint at 8; CFC Motion to Intervene at 2-3; Oppositiba.

8 CFC Motion to Intervene at 3; Opposition at 6.

7 Complaint at 9-10; Oppositicat 5.

8 CFC Motion to Intervene at 3; Oppositian6.

® Complaint at 10; Oppositioat 6

10 Complaint at 10; CFC Motion to Intervene at 3; Oppositith

11 Opposition at 4.

12 Complaintat 10; Utah Motion to Intervene at 3; CFC Motion to Intervene at 3; Oppositi6i.
13 Complaint at 11; CFC Motion to Intervene at 3; Opposition at 7.



b. Procedural History

On September 11, 2015, Plaintiffs filed suit in the District ofo@alochallenging
BLM'’s issuance of the Flat Canyon Lease and USE&sent tdaheissuancef the Flat
Canyon Leasé! Plaintiffs assert thatederaDefendantselied ona 15 yearold environmental
analyses, failed to analyze air quality and climate impacts of expandaidining, and failed to
comply with the National Environmental Policy Act (“NEPA”), thgneral Leasing Act
(“MLA"), and the Administrative Procedure Act (“APATh issuing the Flat Canyon Leade
Plaintiffs seek invalidation of the Flat Canyon lease, among othef. &l

On November 20, 201%ederalDefendants moved to transfer to the District of Utah,
delaying response to Plaintiffs’ Petition for Revi&in Februan?, 2016 the parties moved to
stay proceedings until April 1, 2016 to allow for settlement negutiat®

On February 10, 2018&jtah moved to intervene as a matter of right urkaket. R. Civ. P
24(a)(2)or permissively undefed. R. Civ. P. 24(b)(1)(BY Utah seeks intervention based on its
economic and regulatory interegtdJtah coal miningyenerally and in the validity ohe Flat
Canyon Lease as it pertains to the future of the Skyline Mine in 8a@penty, Utalt°

On March 1, 2016, the District of Colorado grankedieraDefendants’ Motion to

Transfer to Utah and the case was transfetted.

14 SeeComplaint.

1Bd.at 2.

161d. at 30.

17 Respondents’ Motion to Transfer Action to the District of Utlitket no. 9filed November 20, 2015.
18 Joint Motion for Stay of All Proceedingsdocket no. 18filed February 2, 2016.

19 Utah Motion to Intervene.

21d.

21 Order Granting Motion for Change of Vendecket no. 21filed March 1, 2016.
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OnMarch 23, 2016CFC moved b intervene as a matter of right unéfed. R. Civ. P.
24(a)(2)or permissively undefed. R. Civ. P. 24(b)(1)(B¥ CFC, as tk current leaseholder of
the Flat Canyon Lease and the owner of the existing Skyline Minetsaasanterest in the
outcome of this action and seeks to intervene on the basis of trasift

On March 24, 2016, Plaintiffs filed a stipulated mottorstay briefing and consideration
of CFC’s Motion to Intervene under the terms of the parties’ original MdbdStay the case
until April 1, 201624 The stipulated motion to stayas granted April 7, 201%.

On April 18, 2016, Plaintiffs submitted their combined brief in oppmsito Utah's and
CFC’s Motions to Intervené Plaintiffs opposéoth interventions, asserting that the Intervenor
Parties failed to properly establisttervenor status’

CFCfiled its Reply in Support of Motion to Intervene on May 2, 28&hdUtah filed
its Reply Memorandum in Support of Motion to Intervenévay 3, 2016%°

DISCUSSION
Federal Rule of Civil Procedure 24(a)fBandates that a court, upon timely motion
mustpermit anyone to intervene who.claims an interest relating to the

property or transaction that is the subject of the action, andsitusted that
disposing of the action may as a practical matter impair ordemgie movans

22 CFC Motion to Intervene.
23d.

24 Stipulated Motion to Stay Briefing and Consideration of Canyon Fuel Company’s Motiniertieehedocket no.
37, filed March 24, 2016.

25 Order Granting Stipulated Motion to Stay Briefing and Consideration of Canyon &ngla®y’s Motion to
Intervenedocket no. 45filed April 7, 2016.

26 Opposition.
271d. at 2.

28 Canyon Fuel Company’s Reply in Support of Motion to Inter{¢@EC Reply”),docket no. 50filed May 2,
2016.

29 State of Utah's Reply Memorandum in Support of Motion to Intervene (“‘Utah Regbgcket no. 52filed May
3, 2016.
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ability to protect its interest, unless existing parties adequately repribsen
interest

The parties do not dispute timeliness of the Intervenor Pakiesons to Intervene.

a. The State of Utahand Canyon Fuel Company holdsignificantly protectable interests
relating to the validity of the Flat Canyon Lease.

To intervene as of right pursuant to Rule 24, a party’s claimed shtenest be
“significantly protectable® The Tenth Circuit evaluates Ru2d(a) motions liberally and
practically®2 focusing on the realorld impact of a court’s action on the party’s intef8sthe
overriding factor should be the practical effect on the movantcamdsweigh the strength of
the movant’s inters and the potential risk to thaterest to determinehether intervention is
justified 34
1. UtahHolds a Significantly Protectable Interest

Utah argues that the Skyline Mine, the life of which the Flat Canyasd.&ould extend
is a significant stream oéwvenue for the staf®.Citing the specutive nature of Utah'future
revenue from the Flat Canyon Lease, Plaintiffs deny that Utakuféiciently proven it has a
protectable interest in this actiShRule 24(a)(2) intervention as of right, though @atnot rely
on an interest that is whollgmote and speculative, . . . may be based oe@ngmic] interest

that iscontingent on the outcome of the litigatibH.Interventionin suits challenging federal

30Fed. R. Civ. P. 24(a)(2)(emphasis added).
31 Donaldson v. U.$400 U.S. 517, 531 (1971).
%2 See, e.gWildEarth Guardians v. Nat'l Park Sen604 F.3d 1192, 1198 (10th Cir. 2010)

33 SeeNat. Res. Def. Counail U.S. Nuclear Regulatory Comm’s78 F.2d 1341, 1344.0th Cir. 1978) Utah
Ass’n of @ys v. Clinton 255 F.3d 1246 (18 Cir. 2001)

34SeeSan Juan County v. UnitedaBes 503 F.3dL163 (10th Cir. 2007)
35 Utah Motion to Intervene at 2; Utah Reply at 2-3.

3¢ Opposition at 2.

37 United States v. UnioElec. Co, 64 F.3d 1152, 1162.{8Cir. 1995) see alsaUtahns for Better Transp. v. U.S.
Dept. of Transp.295 F.3d 1111, 1115-3&0th Cir. 2002)
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agencylandactons is often permitted fastates, cities, and counties that dengeous types of
revenue from use of natural resources in their borders, whetlyenwimethe land or not®
Plaintiffs havenot provided casé&aw to the contrary, nor have they pointecaty case holding
an intervenor’s claimed economic interest too speculative to suppenvention.Utah’s
expected revenue from the Skyline Mine’s expansion into the Flat Casysa ils an economic
interest meriting intervenor status.

Utah alsaasserts a sovereign regulatory interest in regulating miningtggtivits
borders3 Plaintiffs point out that Utah’s regulatory interest in the SkyNfiee is not at issue in
this federal NEPA, MLA, and APA review and that Utah had no roteenssance of the Flat
Canyon Lease. The Tenth Circuit, in evaluatrigule 24(aymotion measures “[tthe movant's
claimed interest . . . in terms of itslationship to the property or transacttbat is the subject of
the action, not in terms of the particular issue before theadisburt.”° In WildEarth
Guardiansv. National Park Servicalso a NEPA action, the intervening party’s interest was
solelyin the use and enjoyment of wildlife anther environmental concerfsThe intervening
party had nospecific role in the approval or adoption of the elk management plasuatin the
caseaside from submitting written comments to the National Park Seduaring its
deliberationsThe court noetheless granted interventiéhlUtah has providethctual and legal
support sufficiently allegintpat it did provide assistance in the Flat Canyon lease application
processFurther,Utah’sgeneraregulatoryauthority infederal coal mining and leasiigy

sufficiently intertwined with Federal Defendants’ rete justify intervention fothe purposes of

%8 See73 A.L.R. Fed. 448 (1985)

39 Utah Motion to Intervenat 2.

40wildEarth Guardians v. Nat'l Park Serw04 F.3d at 1198
411d. at 1198-99.

421d. at 1194.
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the inclusiveRule 24(a)(2) Plaintiffs’ suit addresses only the Federal Defendat#sision but
thisdoes not erase Utah'’s role in theaduation of CFCs lease application before the Lease’s
issuance
2. CFCHolds A Significantly Protectable Interest

CFC claims an interest in the validity of the approvalstéogkyline Mine, including the
mine’sexpansia into the Flat Canyon traét.Plaintiffs argue that CFC has not demonstrated
that a coal lease may be consideredyallanterest'® Rule 24hinges orpractical interestand
not solely legal interest¥ Plaintiffs further argue that CFC has failed to demonstrate that
delaying issuance of the Flat Canyon Lease would threaten SkylinesMjperations'® The
record is clear that the Flat Canyon Lease will impact thedudf Skyline mindeven if the
Skyline Mine can survive without the Lea&#¥,C’s interesin theLeasés adequacys sufficient
to satisfythe interest element &ule 24(a)jntervention as of right

b. The outcome of this action may impair the Intervenor Parties’
ability to protect their interests.

Rule 24(a)’s second elementmpairment-is evaluated as a practical matfeand
presents aninimal burderf® Despite Plaintiffsargument that Utah's interests are too attenuated

to be under threat, Utah has demonstratedathainfavorable disposition of this case, as a

43 Utah Reply at It appeardUtah mistakenly cited 30 CFS 950.20 Stageleral Cooperative Agreement
[Wyoming] when it meant to cite 30 CFS 944.30 Steeral Cooperative Agreement [Utah].)

441d.

45 CFC Motion to Intervene at 6.

46 Opposition at 12.

47WildEarth Guardians v. Nat'l Park Serw04 F.3d at 1198
48 Opposition at 12.

“Fed. R. Civ. P. 24(a)(2)

50 ytah Ass'n of Ctys. v. Glton, 255 F.3d at 1253[T]he court is not limited to consequences of a strictly legal
nature. To satisfy this element of the intervention test, a would-be interventshousonly that impairment of its
substantial legal interest is possible if mtntion is denied. This bden is minimal.”)(internal citations omitted
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practical matter, might impair its economic and regulatory istenethe SkylineMine’s future
operationg! Invalidating the Flat Canyon Leaseuldcall into questiorthe reasonable
expectations aboth Irtervenor Parties thefuture of operations at tiekyline Mine. Plaintiffs
bring this action specifically because they seek a more carefsidawation of coal mining’s
environmental effect¥® and a court decisionwould return the issue to the admirdgive
decisionmaking process In the Tenth Circuit thikas beesufficientimpairment to justify
intervention.>3

Further, thelenthCircuit has specifically notetthat potental impairment is sufficient;
certan impairment need not be showhThestare decisieffect of a judgment ay be
consideredmpairment®® Both Intervenor Parties may experience impairment of their ability
protect their interests if this action results in invalidation of the@anyon leasing decision.

c. The existing paties might not sufficiently protect the interests of the interening parties.

The burden on an intervening party to show inadequate representatber ests is
minimal.%® The “possibility of divergence of interest need not be grédiyit does requiréne
movants to provide “specific reasowlich would explairwhy [an intervenor’sfepresentation

would be superior to [existing parties’] representatish

51 Utah Reply at %.

52 SeeComplaint.

53 WildEarth Guardians v. Nat'l Park Sen604 F.3d at 119@nternal citations omitted).
541d.

%5 Nat. Res. Def. Councib78 F.2cat 1345.

56 Tri-State Genation and Transmission Ass’n v. N. M. Pub. Regulation Copif8hF.3d 1068, 1072 (&0Cir.
2015])citing Trbovich v. United Mine Workers of Ard04 U.S. 528, 538 n. 10 (197.2)

5" Coal. Of Az./N.M. Ctys for Stable Econ. Growth v. Dep't of Intetio® F.3d 837, 845 (10th Cir.199@)oting
Nat. Res. Def. Counch78 F.2d 81340, see alsdJtahns for Better Transp295 F.3d at 1117

58 Kiamichi R.R. Co. v. Nat'l| Mediation B®86 F2d 1341, 1345 (10th Cir.1993)
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Utahcites specifically it®conanic interests—revenue from continued operation of the
Skyline Mineand jobs for residents from the continued operation of the—+vasedivergent from
Federal Defendaritmterest in the public welfare® Plaintiffs corredy point out, however, that
Intervenor Partiesand the Federal Defendansgecificobjectivesn this action, namely
defending theHat Canyon leasing decision, will of necessitytie same°

Recent TentiCircuit case lawon interventionTri-State Generation and Transmission
Associatiorv. N. M. Pulic Regulation Comimsion, ¢! differentiates beveen divergent interests
and divergent objectivetn aRule 24(amotion, when movant’'s and existing parties’ interests
differ but theirobjectives in litigation are identicahe presumjpn is that the representation
will be adequaté? Applying that presumptiorgourts mustonsider Rule 24(a) motions with
practical, factspecific judgment and “be careful not to paint with too broad a bingh®&ir
evaluation®?

The factual circumstances this case overconiiri-Statés presumption of adequacy.
The intensity of motivation, not just the bare objectives of a paayvecacy, is relevamd a fair
determination of adequady Tri-State the existing parties and the proposedrivenor had
equal motivation to achiewbe most favorable outcome (includingligect economic stake in the
relief grantegl But in this case, the gées’ divergent interests might lead to wigleivergen

zealousness of defenseederal Defendants are in the presef reevaluatingfederalcoat

59 Utah Motion to Intervene at 9; Utah Reply at 6.

80 Opposition at 13.

61 Tri-State Genation and Transmission Ass87 F.3d 1068
621d. at 1073.

63 San Juan Countyp03 F.3d at 1199

10
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leasing decisiongenerally®* Their allegiance is to the public, and they may well decide not to
zealously defend a celdasing decision that does not square with current policy obgsctutah
may make similar policy desons or it may not, but its intervention is justified by the maos f
thatit may prioritize itanterestdifferently and thusnay require a heightened intensity of
defense.

A competing presumption applies to CFC’s representalibaTenthCircuit presimes
that a government party camt adequatelyepresent the interests of private parfie€urrent
federal government holds coal leaseand wssiblefuture policy changes ariacially enough
to justify CFC'’s intervention in defending its existingdegonsidering the uncertafature of
federal coal leases. The mere possibility that CFC mayetidhg chance to teubmit its
applicationif the current lease is voidedombined with the presumption that a government party
may not adequately represent a private pastgufficientto overcome anpresumption of
adequacyased on shared litigation objectivEsderal Defendants do not adequately represent
the interests of Intervenor Parties in this action.

As bothintervenor Parties’ motions interveneare grante@s of rightthere is no need
to addrespermissive intervention pursuant to Rule 24(b).

Procedural Limitations on Intervention

Plaintiffs request that Intervenor Partiparticipation be limitedor the sake of
efficiency. They adocateimposingrequiremergto coordinde on motions andriefing, to file

joint filings, andto limit uncoordinated filings to 10 pag€sCFC opposes joint filingand page

64 plaintiffs’ Motion to Stay Briefing and Consideration of the State of Utah’sdvidb Intervene at 2jocket no.
32, filed March 7, 2016CFC Reply aB.

55Utah Ass’n of Ctys. v. Clintp255 F.3d at 1255-56
66 Opposition at 15.
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limitationsand suggests a tirimit for responsive filing$’ Utah makes no comment on
intervention limitations. The Intervenor Parties shall coordinatie each other anBederal
Defendantbefore making any filings in this ca8&No other limitations are imposed.

ORDER

For the reasons set forth above, IT IS HEREBY ORDERED that both émrPaties’

Motions to Intervene are GRANTE® subject to the procedural limitations described above

BY THE CO w

David Nuffer v
United States District Judge

DatedAugust 3, 2016

57 CFCReply at 4.

58 Wildearth Guardians v. Salazar, 272 F.R.D. 4, 13 (D.D.C. 20BE0n where intervention is a matter of right,
district courts may impose appropriate conditions or restrictions upon the imeésvearticipation in the action.”).

69 Utah Motion to Intervenalocket no. 2Gnd CFC Motion to Intervendpcket no. 34.
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