WildEarth Guardians v. Zinke et al

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT ORUTAH

WILDEARTH GUARDIANS, and MEMORANDUM DECISION AND
GRAND CANYON TRUST, ORDER GRANTING IN PA RT AND
DENYING IN PART MOTI ON TO
Plaintiffs, EXPAND RECORD AND CONDUCT

LIMITED DISCOVERY
V.

Case No2:16¢v-00168DN
RYAN ZINKE, et al.,

District Judge David Nuffer
Defendans.

Plaintiffs WildEarth Guardians and Grand Canyon Trust (collectivé§idEarth’) have
filed a motion(the “Motion”) * for: (1) the addition of certain documentsthe administrative
record; (2)permission “to conduct limited discovery to fill gaps in the recoraisd

(3) adjudication of WildEartts “failure-to-act” claim“without limiting the scope of review to

! Plaintiffs Motion to Add Documents to the Administrative Record and Authdrizeéted Discovery(“Motion”),
docket no70, filed September 29, 2018eeCanyon Fuel Company Opposition to Platiffs’ Motion to Add
Documents to the Administrative Record and to Authorize Limited Desgpdocket no75, filed November 8,
2016; State of Utdk Opposition to Plaintiffaviotion to Add Documents to the Administrative Record and to
Authorize Limited Discoverydocket no76, filed November 8, 2016; Federal Defendafitgposition to Plaintiffs
Motion to Add Documents to the Adnistrative Record and to Authorize Limited Discov€i@ppositiori), docket
no. 77, filed November 8, 2016; Reply Memorandum in Support of Plainkiftgion to Add Documents to the
Administratve Record and Authorize Limited DiscovdtyReply’), docket no79, filed November 25, 2016;
Federal Defendaritdlotice of Supplemental Authority in Support of Their Opposition to BfflshMotion to
Supplement the Administrative Recodicket no80, filed January 13, 2017; PlaintiffResponse to Federal
DefendantsNotice of Supplemental Authority Pertaining to Plaintiffiotion to Add Documents to the
Administrative Record and Authorize Limited Discovetgcket no81, filed January 19, 2017; Supplemental Brief
in Opposition to PlaintiffsMotion to Add Documents tthe Administrative [Record] and for Limited Discovery
(“Opposing Supplement docket no88, filed June 16, 2017; Cou@rdered Supplemental Memorandum
Concerning PlaintiffsMotion to Add Docunents to the Administrative Record and Authorize Limited Discovery
(“Supporting Supplement docket no89, filed June 16, 2017; State of UtaiBrief in Response to Court Order
Requesting Suppmental Briefing and in Opposition to Plaintiffdotion to Add Documents to the Administrative
Record and for Limited Discovergiocket no90, filed June 16, 2017; Canyon Fuel Companyuppémental Brief
Regarding PlaintiffsMotion to Add Documents to the Administrative Record and Autiedrimited Discovery,
docket no91], filed June 16, 2017.
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the administrative recordg.For the reasons set forbelow, the Motion iISRANTED in part

andDENIED in part.
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BACKGROUND

The U.S. Bureau of Land Managemé@mBLM") is an agency within the U.S.
Department of the Interior. The BLM responsible for approving applications to lease public
lands for the development of federally owned coal and other mineral deposits mlaaceowith
applicable laws, including the Mineral Leasing AdYLA ") ® and National Environmental
Policy Act(“NEPA"). 4 Before the BLM can approve a lease application, the MLA and NEPA
require the BLM to prepargitheran environmental assessment or an environmental impact

statemen(“EIS’) to evaluate the lea'seeffects and determine whether it is in the public

2 Motion, supranotel, at1-2.
330U.S.C. §181et seq.
442U.S.C. 84321et seq.
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interest® If “[t]here aresignificant new circumstances or information relevant to environmental
concernsand bearings on the proposattion or its impact$a supplement tanEIS is

required® And wherethe leasé cover[s] lands the surface of which is under the jurisdictidn of
the U.S. Forest Servi¢eFS)), the leasémay be issued only upon consent tife FS’

On or about March 6,1998, Canyon Fuel Compé@FC’) & submitted an application to
the BLM tolease a tract of public larid Utah for coal mining.This tract which the parties
refer to as théFlat Canyon Tract,is on lands within the FS’jurisdiction.On January 3, 2002,
the BLM and FS jointly issued final environmental impact stateméhEEIS’) for the proposed
lease(* Lease”)° On April 11, 2002, the BLM authorized the Led$éut soorthereafter CFC
decided not to pursue’itAs a result, the Leaseas not “fully approvetat that time'3

Approximately ten years later, CR@ainexpressedhterest inthe Leasg* Because so
much time had passed, the BLM &@f@linitially believedthat theFEIS may be “stal¢ > andthat

the FES‘'would not be adequate for leasing without a supplem@idwever after further

5Seed2U.S.C. §4332(C)(i} 40 C.F.R. §81501.3 1501.4, 1502.14, 1502.16, 1508;C.F.R. § 3425.18(a)(3),
3425.3(a).

640C.F.R. 81502.9(c1)(ii).

730U.S.C. 8§201(a)(3)(A)(iii); see43 C.F.R. §3427.1

8 CFC is an intervenor in this case.

9 Letter from CFC to BLM,docket no70-1, dated March 6, 1998.

10 seeFinal Environmental Impact StatemdhEEIS’), docketno.70-17, filed September 29, 2016ee alsd_etter
from CFC to BLM,supranote9.

11 seeRecord of Decisiondocket no.70-33, dated April 11, 2002.
12 SeeE-mails Between BLM and FS, BLM002882,docket no.70-2, dated Februarg, 2011.

13 See id. Letter from CFC to BLMdocket no70-3, dated April 8, 2010; Letter from FS to BLMecket no70-10,
dated February 4, 2013.

14 Seel etter from BLM to FSdocket no70-4, stamped June 14, 2012.
15 etter from FS to BLMdocket no70-6, dated July 9, 2012.
16 | etter from BLM to FSsupranote14.
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evaluationpoth agenciesoncluded that the Lease could proceed without supplementing the

FEIS” On July 31, 2015, the BLM issued the Lease to CFC without supplementing th&FEIS.

DISCUSSION

WildEarth commenced this action for judicial revieander the Administrative Procedure
Act (“APA”) %to challenge the actions of the BLM and FS related to the [%#seourt
reviewing theactionof an agency under the APA must, in making its determinatioeggiv the
whole record or those parts of itail by a party2! This necessarily requires thehole record”
on which the agency acted to be before the c3uithe complete administrative record consists
of all documents and materials directly or indirectly considered by thetfen

An agency canrnd unilaterally determine what constitutes the Administrative Réoard
“supplement the Administrative Record submitted to the district court with post hoc
rationalizations for its decisidrt* “However, the designation of the Administrative Records. . i

entitled to a presumption of administrative regularffyAbsentclear evidence to the contrary,

17 SeeSupplemental Information RepdfiSIR’), docket no70-7, dated February 1, 2013; Determinatiof NEPA
Adequacy(“DNA"), docket no70-8, dated February 2015.

18 Seel etter from BLM to WildEarth Guardiangpcket no70-16, dated September 29, 2016.
195U.S.C. §8701-706.

20 Second Amended ComplainB{docket no83, filed February 24, 2017.

215U.S.C.8706.

22Bar MK Ranches v. Yuette994 F.2d 735, 739 (10th Cir. 1993)

23d.

241d. at 739-40 (citations omitted).

25|d. at 740 (citation omitted).
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courts assume th#te record is propétand generally limit their review to that recardWhile
any exception to this general rule‘isxtremely limiteq’?8 possible justifications include:
(1) the agency action is not adequately explained and cannot be reviewed properly
without considering the cited materials; (B¢ record is deficient because the
agency ignored relevant factors it should have considenetdking its decision;
(3) the agency considered factors that were left out of the formal recotte(4)
case is so complex and the record so unclear that the reviewing court needs more

evidence to enable it to understand the issues; amdi(dnce conmg into
existence after the agency acted demonstrates the actions were right of3wrong

In this Motion, WildEarth requests that certanaterialbe added to the administrative
record, that it be allowed to conduct limited fact discovery, and that corigidenéits“ failure-
to-act” claim not be confined to documeimsthe administrative record.

Somematerials should beadded to complete or supplementhe record.
The BLMs fair-marketvalue analysishould be added.

WildEarth contends that the adminisivatrecord is incomplete because it does not
includethe BLM's analysis of the fair market val{&MV”) of theFlat Canyon Traés coal
reserveswhichanalysisbegan on January 23, 2015, and was completed on April 29,22015.
Although the BLM admitsghat it was‘statutorily required to ensure it receive[dMV for the

“coal being sold,?! it arguesthat the analysis in question “was not considered for purposes of

.

27 Custer County Action Assv. Garvey 256 F.3d 1024, 1027 n.1 (10th Cir. 2008e Fl.Power & Light Co. v.
Lorion, 470 U.S. 729, 744 (1988)If the record before the agency does support the agency action, if the agency
has not considered all relevant factors, or if the reviewing court simphotavaluate the challenged agency action
on the basis of the record before it, the proper course, except in rare circumstatcemand to the agency for
additional investigation or explanation. The reviewing court is not gépe@mpowered to conductd®e novo

inquiry into the matter being reviewed and to reach its own conchib@sed on such an inquijy.

28 Am. Mining Congress v. Thoma&2 F.2d 617, 626 (10th Cir. 1985)
29 Custer County256 F.3d al027 n.1(citing Am. Mining 772 F.2d a626).
30 SeeMotion, supranotel, at10-11; Reply,supranotel, at2-4.

31 Declaration of Kent Hoffman §, docket no77-2, dated November 8, 2016. Hoffmardeclaration indicates that
he has held his current position at the BEMce May2002—a date subsequent to completion of the FEER id.
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making the challenged decision” becalige FMV process was completed after the BLM
completedts [NEPA] processes for the lease s&le200232 Even ifthe BLM did not consider
this analysis in making its decision to leaseRls Canyon Tradin 2002 the evidence is clear
that the BLMdid considethis analysisdirectly or indirectlyjn making its decision to lease the
Flat Canyon Tradin 20153 As a result, the BLNs FMV analysis is necessary to complete the
record, and the Motion GRANTED with respect to it

Exhibit 34 should be added.

WildEarth attached aopy of a 2013 report on the greater sage-grougetdotion as
“Exhibit 34.”%> WildEarth asks that this exhildie added to the administrative recét®ecause
the BLM admits that it considered the information in this exbrhaking its decision to lease
theFlat Canyon Tract! it is clear that Exhibi84 is necessary to complete the administrative
record Accordingly,the Motion iISGRANTED as toExhibit 34.

Air-quality permitsand emission data should be added.

The FEISexpresslystates that emissions@EC s facilities adjacent to the Flat Canyon

Tract”currently meet air quality standards and the Peton@onstruct issued by the Utah

11. There is no indication in his declaration that he had any involvenigntor has any personal knowledge
concerning, preparation of the FEIS. There is also no indication d@ehblaation as to what the FS considered at
any time.

321d.
33 See, e.gLetter from BLM to WildEarth Guardiansupranote18.

34To protect the confidentiality of this document, the BLM may causehietdisclosed subject to the Standard
Protective Ordeset forthin DUCIVR 26-2(a).

35 Conservation Objectives Team Report and Cover Lelteket no70-34, stamped March 22, 2013.
36 Motion, supranote 1, at26-29.

37 Declaration of Kent Hoffmarsupranote31, 9.
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Department of Air Quality,and that the Leas®vould not lead to additional emission¥The
supplemental information repdttSIR”), which the BLM and FS later prepared and relied on,
repeats this statement verbatmd adds: The air quality permit is primarily concerned with
dust deriving from how much coal is moved on the surface of the mine in a given year, and that
will not change if this decision is implement&d.

Despite these representatiptise administrative record does ontainany air-quality
permitor related emission datkor this reasor\VildEarth asks that th materialbe added to the
administrativerecord®® In response, the BLMtates that it cannotonfirm whether or not it
considered tis materialin its decision to lease the Flat Canyon Trfact

Based on theontents of the FEIS and SIRRge evidence is cledhat the BLM and=S
consideedthis material in connection with the Lea8ait evenf the BLM and FS had not
considered this materiat is equallyclear that they should have done so, as the FEIS and SIR
purport to be predicated ohis material andeaognizeits relevanceThus without this material
in the recordthe actions of the BLM an@S cannot be adequately explained or properly
reviewed.

The Motion isGRANTED as tothe airquality permits and related emission data.

38 FEIS,supranote 10, atBLM000123.
39 SIR, supranotel7, atFS005820.
40 Motion, supranotel, at11-12.

41 Declaration of Kent Hoffmarsupranote31, 7.



Somematerials are not needed to complete or supplement the record.
Exhibits18-31 will not be added.

Attached to the Motion as “Exhibits 18-34re fourteen documentslated to climate
changewhich WildEarth believes should be added “to the record to help the Court assess
whether significant new information about climate change arose aftetl2fRe agencies
should have addressed in a supplemental Ei8¢cording to WildEarth, the BLM and FS “paid
the issue of climate change little heedhid ‘their administrative records have few documents
discussing climate changé®

The BLM and FS did not ignore the issue of climate change in making their deoision t
lease the Flat Canyon Tratideed, it is undisputed that they considithis factor** Thus there
is no clear deficiency in the record necessitating the additionfobiEx18—-31. WildEarth has
failed to show otherwise. WildEarth has also failed to show that the actions divharil FS
cannot be properly reviewed without considering Exhibits 18-31.

The Motion isSDENIED as toExhibits 18-31.

Regional lease documents will not be added.

WildEarth asks that documents relatedéotain other lease applications in Utah,
Colorado, Wyoming, and Montana be added to the administrative record to sgawicant

new information the agencies failed to consider . . . aboutdluene of greenhouse gas

42 Motion, supranotel, at14.
d.
44 SIR, supranotel17, atFS5820FS5821.



emissions associated with new coal leases and the type of analysis the agemneipalde of
preparing.*®
The BLM and FS did not ignore greenhouse gas emissions as a fabir ihecisiorto
lease thélat Canyon Tractt is dear from the evidendat they considedthis factor?® Thus,
thereis no deficiency for which the addition of regional lease documents is needed. Fartherm
the actions of the BLM and FS can be properly reviewed without considering theseedtecum
The Motion isDENIED with respect to regional lease documents.

Greater sagegrouse publications will not be added.

The BLM and FS published certain documents in October 2013 regarding threats to the
greater saggrouse in Utatt! WildEarthrequestshat thesgublications be added to the
administrative recor@ There is no evidence that either agency considered these documents in
connection with the Lease. Indeed, WildEarth admits “that the BLM and [FS] dabnsidet
thesematerials®® There is also no ewvihce that either agency failed to consider the impact of the
Lease orsage-grouse. Rather, as previously mentiotedBLM considered a 2013
conservation report on the grouse, a copy of which is attached as Exhibit 34 to the™lotion.

Given thatthe actionsn questioncan be properly reviewed without considering the

October 2013 publications, the MotionD&ENIED as to these publications.

45 Motion, supranotel, at20.

46 SIR, supranotel7, atFS5820FS5821.
47 SeeMotion, supranotel, at28.

481d.

491d. at29.

50 See supraext accompanying noty.



Discovery is unnecessary.

“When a showing is made that the record may not be complete, limited discovery is
appropriate to resolve that questioh There is—according to WildEarta-a gap in the record
regardingwhy the BLM and=S abandoned theinitial assumptionn July 2012hat the FEIS
had to be supplementéaleffectuae the Leasé? To fill this gap, WildEath requests permission
to conduct limited discovery, including depositions, on this pBint.

Contrary to WildEarth, there is not clear evidence that this gap ekssecord
indicates that thBLM and FS changed their minds regarding the need to supptehe FEIS
after“an internal review was conducted and a [SIR] was prepared by adistugdinary
team”>* “Based on the summaries and conclusions of the’ ®IRas determined that a
supplement to the FEIS was not requite@iven this explanationt is not clear that additional
discovery is needed on this isste.

In any event, the actions of the BLM aRfl can be properly reviewed without
considering additional information or matercancerning this, as BLM and FS are allowed to

“alter[their] past interpretation and overturn past administrative rulings and prattic

51 Bar MK, 994 F.2d a740(citation omitted).
52 Motion, supranote1, at7-10.

53|d. at9-10.

54 Letter from FS to BLMsupranotel3, atl.

51d.; seeletter from FS to BLMdocket no70-13, dated July 17, 2012 (indicating that the FS would conduct an
evaluation in coordination with the BLM be@determining whether a supplemental environmental analysis was
warranted).

56 SeeSIR, supranotel7; DNA, supranotel?.
57 Am. Trucking Ass v. Athinson, Topeka, & Santa Fe Ry. C887 U.S. 397, 416 (1967)
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Moreover, “it would hardly make sense to Holde BLM and FS, “or any other agency, bound
by the informal statements of [their] employ&e’.
The Motion isDENIED as to WidEarths request to conduct discovery.

Arguments regarding the*“ failure-to-act” claim are moot.

Since the Motion’s filing, an order was entered disallowing WildEarth’s proposed
“failure-to-act” claim under §601(1) of the APAR? Based on that ruling, the Motignrequest
for the adjudication of that claiftwithout limiting the scope of review to the administrative

record”’is MOOT and accordinglyDENIED.%°

ORDER

THEREFORE, IT IS HEEBY ORDEREDthat the Motion iSSRANTED in part and
DENIED in part as gecifically %t forth above.

IT IS FURTHER HEREBYORDEREDthat,by no later than July 22, 201the
parties shall megtonfer, and file a proposed scheduling order, which must indeaglines for
any authorizedliscovery, lodging the administrative record, supplementing the administrative
record, and substantive briefing.

Signed July 8, 2019.
BY THE COURT:

Dl Mdf

David Nuffer v
United States Disict Judge

58 Abenaki Nation v. Hughe805 F. Supp. 234, 243 (D. \11992)

59 Memorandum Decision and Order Granting in Part and Denying in Part Mot&mend Complaintjocket
no. 82, filed February 13, 2017.

60 SeeSupporting Supplemergupranotel, at3 (acknowledging that tHe=ebruary 13, 2017 ruling.. obviates the
need for the Court to rule on Argument Secliof Plaintiffs’ Motion to Add Document$; Opposing Supplement,
supranotel, at2-3 (same).
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