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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

CURT A. MARCANTEL, MEMORANDUM DECISION AND
ORDER GRANTING IN PART MOTION
Plaintiff, FOR ATTORNEYS FEES AND EXPENSES
V.

Case No2:16<cv-250DBP
MICHAEL AND SONJA SALTMAN
FAMILY TRUST, MICHAEL A. SALTMAN | Magistrate JudgBustin B. Pead
AND SONJA SALTMAN,

Defendant.

This matter is before the court on Defendaritlichael and Sonja Saltman Family
Trust’'s, Michael A. Saltmais and Sonja Saltmas) motion for attorney’s fees in in the amount
of $247,164 and nontaxable expenses in the amount of $15,9G&26. No. 134 The court
has carefully reviewed the parties’ submissions, relevant case law and isigpgocumentation.
After doing so, the couslects to decidéhe motion on the basis of the written memoranda of the
parties DUCivVR 71(f). As set forth herein, the court grants the motion in part.

BACKGROUND

The facts in this case are set fambrefully in the court's Memorandum Decision and
Order granting Defendantsotion for SummaryJudgment and denying Plaintiff’'s Motion for
Partial SummaryJudgment. ECF No. 132 This case involves a dispute over property
purchasedn Park City, Utatlby the Michael and Sonja Saltman Family Trust (Tjustfter
purchasing the property, Michael Saltman and Sonja Saltman (Saltmaksjiwoth Elliott

Workgroup Architects (EWA), an architectural firm, to design a three-lot submhvas the

1 The parties consented to thisdersigned'surisdictionin accordance witB8 U.S.C. § 636(cYECF No. 20.
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property. A sewer easement, however, prevented the initial proposed developmentseith@ut
changes. The existing structure on the property was demolished leaving théyprapant and
Defendants stopped the pre-development process in 2007 because the real estatsoknarke
severe downturn.

Between 2010 and 2014 EWA created at least three alternative concepts for dny prop
that would not require moving the sewer easement. These alternative concepis we
submitted to the city for approval. Around early 2015 the property was listed forkal®LS
listing for the property stated, in part: “Most development opportunities in old town ciime w
major constraints, but this parcel is vacant and ready for your ideas... at 6906 &r¢bl may
be able to accommodate up to 5 residential units.” The Trust and Lakeland Homedghec e
into a Real Estate Purchase Contract (REPC) on February 2, 2015. Mr. Saltman, on dehalf of t
Trust, completed certain disslores A title search was d@ and a title insurance policy for the
propertyin favor ofPlaintiff, Curt Marcantelwas issued. Relying on the policy and prior to
closing, the REPC was assigned from Lakeland Homes, Inc., to Mr. MarcantelafiéeMr.
Marcantel closed on the purchase of the Property for $1,775,000 without knowing his title
insurance policy did not identify thewereasement. Mr. Marcantel stated that he did not have
specific plans to develop the property at the time of purchase.

Appraximately six months after purchasing the property, Mr. Marcantel entered int
contract to sell the property for $1,995,000 to Joe Kelly. While under contract, Mr. Kdllyis
agent discovered the sewer easement that was previously unknown to Mr.tMalkian
Marcantel eventually sold the property in March 2016 for $1,450,000, at wheédms was a

deflatedprice due to the sewer easement.



This suit followed in March 2016. On April 5, 2018, Plaintiff filed his Third Amended
Complaint. ECF No. 89) Plaintiff brought six causes of action, two of which, were brought
against Stewart Title and those are not pertinent to the current diSpateemaining claims are
as follows: fraudulent non-disclosure and fraudulent misrepresentation brougtst digai
Saltmansn their individual capacitiesand breach of the REPC (damages) and breach of the
implied covenant of good faith and fair dealing asserted against thea$rilnst contracted party
On March 19, 2019, the court granted the Saltman’s and the Trust’s combined Motion for
SummaryJudgment. In doing so, the court found in part, that Mr. Marcantel had notice of the
sewer easement as a matter of [&&CKE No. 132 Mr. Marcentels Motion for Partial Summary
Judgment was denied.

Defendants now seek an award of attorney’s fees and expenses under tlo¢ tleems
REPCand under Rule 54(d)(2) of the Federal Rules of Civil Procedure and Local Rule 54-2(e).
Both rules allow for attorney’s fees by motion and order of the court.

DISCUSSION

Federal jurisdiction in this case is based on diversity of citizengiij= (No. 89 at 19

“A federal court sitting in diversity applies the substantive law, includimace of law rules, of

the forum state.O’'Toole v. Northrop Grumman CorB05 F.3d 1222, 1225 (10th Cir. 2002)
(citing Barrett v. Tallon 30 F.3d 1296, 1300 (10th Cir. 1994)tah is the forum in this case,

and Utah’s choicef-law rules uphold contractual provisions that select a particular state’s laws
to govern contractsacobson Const. Co. v. Teton Build&t805 UT 4, 1 12, 106 P.3d 719
Federated Capital Corp v. Libbp016 UT 41, 113, 284 P.3d 2Zlhe REPC provides: “This
contract shall be governed by and construed in accordance with the laws ofelaf Btah.”

(ECE No. 89-4 at 11y Accordingly, Utah law governs these peedings.
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l. The Trust is entitled to attorney’s fees
“Attorney fees are generally recoverable in Utah only when authorizetatute or
contract.”Prince v. beaRiver Mutl Ins. Cq.2002 UT 68, 152, 56 P.3d 52%ees provided for
by contract, moreover, are allowed only in strict accordance with the terimes adrtract.”
Foote v. Clark962 P.2d 52, 54 (Utah 199&jting Dixie State Bank v. Brackei#64 P.2d 985,
988 (Utah 19889) The REPCS section on attorney fees provides, “In the event of litigation or
binding arbitration to enforce the REPC, the prevailing party shall be entitledt®and

reasonable attorney feesEQF No. 89-4 at {1yDefendants maintain that they are entitled to

an award of attorney’s fees and costs because they prevailed in their defemsleiswb@urt
grantedsummaryjudgment in their favor.

The REPC provides for “costs and reasonable attorney fees” to the “preyaiftgdg
Determining the prevailing party here is not difficult. “Where a plaintiff Saesoney
damages, and plaintiff wins, plaintiff is the prevailing party; if defendactessfully defends
and avoids adverse judgment, defendant has prevaied. Nielson Co. v. CopR002 UT 11,
23, 40 P.3d 111giting Mountain States Broadcasting Co. v. Ne&l@3 P.2d 551, 555 (Utah
Ct.App.1989). Defendants prevailed on thelaimswhen the court granted summary judgment.
Thus they are the prevailing party. The questions that remain, however, at@rheasure the
fee award and does it apply to all Defendants or is it defim@m@ narrowlyby the terms of the
causes of action andeltontract?

The REPC contains four addendums. Each one specifically refers to the Mickael A
Sonja Saltman Living Trust as selldEGF No. 89-4) In contrast, the first page of the REPC
provides that the seller is “Michael & Sonja Saltman.” This exact language, “Michaehi@ So

Saltman” is also used on the Confirmation of Receipt of Earnest MDeaspite these
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differences, the court finds it was the Trust that entered into the agre@imefscts show that
in early 2007, the Trust purchased the property at issuaslthe Trusthereforethat could sell
the property and is the Trust that entered into an agreement with Lakeland Homesyhich,
was assigned to Mr. Marcant@&he Trustis a separate and distinct legal entity from the
SaltmansSee In re Malualani B. Hoopiiaina Trust2005 UT App 272, § 13, 118 P.3d 861,
864, aff'd as modified and remanded sub nbmnre Hoopiiaina Tr, 2006 UT 53, § 13, 144 P.3d
1129(* It is well settled that [a] trust is a form of ownership in which the legal title toepips
vested in a trustee, who has equitable duties to hold and manage it for the benefit of the
beneficiaries. Once the settlor has created the trust he is no longer the othedrust property
and has only such ability to deaith it as is expressly reserved to him in the trust instruriient.
(citation omitted)see alsoPao Trang Phap Hoa v. Vietnamese Unified Buddhist Ass'n of Utah,
2015 UT App 125, 1 15, 351 P.3d 108wo corporate entitie'sare separate and distinct legal
entities even if they have identical memberships and ownershifmstation omitted).

The dstinctionbetween the Saltmans and the Tigstisofound in the Complaint.
Plaintiff assertd four causes of action that are relevant here: fraudulent non-disclosure and
fraudulent misrepresentation against the Saltmans; and, breach of the REP@&§)lameg
breach of the implied covenant of good faith and fair dealing against the Trust. Wicenrthe
granted summary judgment, the Saltmans prevailed on the respective claims agaurggkit
them and the Trust prevailed against the claims asserted against it. The REEEsghe only
basis for awarding attorney fees and limits those fees tatlgigor binding arbitration “to
enforce the REPC.” Therefore, Defendants “can recover only those attornéycteesd in
[defending] the contract actionReighard v. Yate012 UT 45, 141, 285 P.3d 1168 noted

previously, “Attorney fees are generally recoverable in Utah only wheoraet by statue or
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contract.”ld. Under the Strict term$ of the contract that was en¢el into by the Trust, it is the
Trust that is entitled to attorney’s fees and not the Saltmans. The Salirgarssmuch broader
view of attorney’s fees and costs arguing that because this case involvesrithaugleus of
facts'hiolk. they are also ernted to fees and costs. In support the Saltmans cikegsbAm. Title
Ins. Co, 906 F.3d 884 (10th Cir. 2018)

First Americaninvolved an appeal from a large jury award based upon breaches of
contract and fiduciary duties by employees of a title company who left to foampeting
company. After leavinghe employees encouraged other former coemployees to join them. On
appeal the defendants asserted the trial court erred in awarding attorneylfhié€enth Circuit
rejected the defendah@rgument that the attorney fee award was improper because the plaintiffs
failed to“allocate time incurred between compensable and nonensable claims.ld. at 900
Instead, the court cited @aynight, LLC v. Mobilight, Inc248 P.3d 1010, 1013 (Utah
Ct.App.2011) noting that under Utah law, “parties need not segregate fees for compensable and
noncompensable claims if the claims 'sufficiently overlap and involve the sansiswdl
facts.” First Am.906 F.3d at 90QquotingDaynight 248 P.3d at 103 The court found that
“Plaintiffs’ breachkof-cortract claims ‘sufficiently overlap with’ and ‘Wolve the same nucleus
of facts’as Plaintiffs’ other claim$ Therefore, the plaintiffgvere not requiretb allocate time
between compensable and noncompensable claims.

Even though instructive for certain cagesst Americanis readily distinguishable here
First, this case involves separate entitidbe Trust and the Saltmansvith the trust being the
entity that entered into the contractHimst Americanthereis not the same distinctio®econd
the fraud claims were brght individually against the Saltmans and not against the Trust.

Although there are common facts and related legal theories they are brought affarest di
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Defendants. Finally, the contract itself limits attorney fees to actions takenforce the
REPC” and it is the Trust that entered into the contfHuese circumstances make this case
more analogous tReighard v. Yate2012 UT 45In Reighard the court concludethe
defendant waentitled to fees for his successful defense of the breach of contract actioat but
for the tort claims, under the terms of the REPC'’s section on attorney feesrthiiteplefees for
the prevailing party to “enforce this ContradR&ighard 2012 UT 45 41. Attorney’s fees irhts
casearesimilarly bound by thexpresderms of the REPQt is theTrust thereforeghatis
entitledto fees to enforce the contract and the Saltmans are tittéceto fees for prevailing on
the fraud claimsSee alsol-oote 962 P.2d at 5{hoting that “tortbased damages [anept
typically recoverable in a breach of land sales contract acti®miply put, there is no statutory
or contractual agreement for providing fees on either of the fraud claims. Thasuthe
concludes Defendants are not entitled to attorney’s fees or costs for the freaddlbass.
Plaintiff seelsto limit the Trusts attorney feearguinga “claim for breach of the implied
covenant of good faith and fair dealing is notarolto enforce the express terms of the REPC”
and is more closely tied to the fraud claifiSCF No. 14(0.15.)The court disagrees. “The
implied covenant of good faith and fair dealing (theaswant) inheres in every contract.”
Markham v. Bradley2007 UT App 379, 1 18, 173 P.3d 8&%md, a “breach of the covenant of
good faith and fair dealing is a breach of the [contract] itRelfiett v. Wasatch Energy Corp
2004 UT 28, 1 22, 94 P.3d 1%urther it is Plaintiff who brought a claim for a breach of the
implied covenant of good faith and fair dealinfgPlaintiff had prevailed, the court is certain that
Plaintiff would be seeking attorney’s fees for prevailing on that claim undeetims of the

REPC.For these reasons the Trust is entitled to fees and costs for defending agaahsinthi
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I. Defendants have faild to explicitly allocate fees according to compensable
claims

The Utah Supreme Court has “mandated that a party seeking fees must allocate its fe
request according to the underlying clainfsobte 962 P.2d at 55The party is to

categorize the time and fees expended for ‘(1) successful claims for Wwaieh t

may be an entitlement to attorney fees, (2) unsuccessful claims for whieh the

would have been an entitlement to attorney fees had the claims been successful,

and (3) claims for which there is no entitlement to attorney’feegquoting

Cottonwood Mall Co. v. Sin830 P.2d 266, 269-70 (Utah 1992)
“A court cannot award all attorney fees requedtéaey have not been allocated as to separate
claims, but may deny attorney fees altogether for failure to allodaéghard, 2012 UT 45941
(citing Foote 962 P.2d at 57 “Furthermore, a party requesting a fee award must submi to th
court meticulous time records, which ‘must reveal, for each lawyer for weesnare sought, all
hours for which compensation is requested and how those hours were allotted to spksific ta
for example, how many hours were spent researching, how many interviewinig tihehdw
many drafting the complaint, and so orPtascencia v. City of St. Georg#012 WL 256142, at
*3 (D. Utah Jan. 27, 201ZyuotingRamos v. Lamnv13 F.2d 546, 553 (10th Cir.1983)
This court has discretion to reduce compensable hours based on “sloppy or impnecise t
records.”Jane L. v. Bangerte61 F.3d 1505, 1510 (10th Cir.1995)

In their declaration in support of attorney’s fees and expenses, Defendants
provide:

In the event the court concludes defendants are not entitled to reimburgament

fees incurred in defending against Marcantel's filaaskd claimsjefendants

identified the tasks specific to those fraud based claims by highlighting the

appropriate descriptions in the invoices attached as Exhibit A, and added a
column indicating the hours billed on tasks other than those specific to the fraud-

based claims HCF No. 135. 7-8.)
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Excluding the work on the fraud based claims, Defendants claim the total howtsat®lle21.20
for total fees of $187,857.00.

Plaintiff compiled a list of various fees to whikblk objects(ECF No. 142 These
include general objections, such as failing to properly allocate the attofeeg’and expenses
incurred by the Trust on the claims for breach of the RERL{ailing to “provide market
evidence to support a conclusion that the hourly rates ... are in line with markét(EatH#s No.
142p. 2.) In their supplemental declaration in support of fees and expenses, Defendants provide
a Utah Bar Journal article to support the hourly raEESHNo. 151ex. B.) The court finds this
is sufficient to answer Plaintiff's objection concerning hourtgsaDefendants also seek
additionalfees as set forth in the supplemental declara(ff@F No. 151)

The court has carefully reviewed Plaintiff’'s objections and the billing dscoir
Defendats. Having done so, the court agrees with some of Plaintiff's objections. For example,
hours worked on behalf of Stewart Title or fees for party witnesses, are not fees recoverable
under the REPC. Most importantly, it appears the column indicating hours billed on tasks not
related to the fraud based claims was antafbeight. This notion is further supported by
Defendants regurgitated argument in their declaration that they are entalétes and costs
underFirst Am. Title Ins. C.906 F.3d 884that tle court has now rejected. Certainly it is
within the discretion of the court to deny attorney fees altogether fdueefto properly
allocate Reighard 2012 UT 45141. Here, however, Defendants have made a thinly veiled
attempt to do so, for which, the cogivessome credit by allowing Defendants an opportunity to
provide an updated declaration with supporting documentation that meets the standards of th
cases cited to previousI8ee, e.gFoote v.Clark, 962 P.2d 52Reighard v. Yate012 UT 4%

Jane L. v. Bangerte61l F.3d 1505Plascencia v. City of St. Georgg012 WL 256142
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Defendants are to provide the updated documentation within thirty (30) days frometloé dat
this order. After which, Plaintiff shall be given fourteen (14) days to fileadnjgction. A failure
by Defendants to explicitly and properly allocate the time between the frauddbaisesi for
which fees are not recoverabdad the Trust’s contractual claipisr which attorney’s fees are
recoverable, will result in this court denying them altogetRerghard 2012 UT 45141

[I. Defendants are entitled to a portion of the costs incurred in enforcing the REPC

Feckeral Rule of Civil Procedure S&uthorizes a Clerk to tax costs owed to the prevailing

party in a civil actionFed. R. Civ. P. 54(d)(128 U.S.C. § 192@numerates which litigation
expenses are taxabl8 U.S.C. § 1920N/hether Defendant@re entitled to these nontaxable
costs is a matter of contract interpretatibhe REPQorovidesthat the prevailing party in this
matter “shall be entitled to costs” “[iltme event ofitigation or binding arbitration to enforce the
REPC” (ECE No. 89-4117.)Just aDefendants created sorambiguity in its allocation of fees
to its compensable claims, tbeurt is also leftn the dark as to what portion of tbefendants’
costs relate to its compensable claivs. Marcantel argues that the costs for expert fees,
depositions, and legal research were not only unallocated, but were, in some instunoasit
and even unnecessary to defend against the contract.qBiGisNo. 142. 13-14.)This
argument ipartially acknowledgetly Defendants whodmit they “inadvertently requested the
same deposition costs under tgeparate categoriesECF No. 151p. 3.)“Trial cours are
justified in denying compensation where the affidavits and time records iedlsailbmissions
fail to differentiate adequately lveten the costs attributable to billable and bdlable items.”
Case v. Unified Sch. Dist. No. 233, Johnson Cty., Kd&v. F.3d 1243, 1258 (10th Cir. 1998)
(quotingMares v. Credit Bureau of Ratp801 F.2d 1197, 1209 (10th Cir. 1986 similar

fashion to the attorney’s fees request, however, the court will permit Detertdesubmit new
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https://www.westlaw.com/Document/Id4783184d7fd11e1b66bbd5332e2d275/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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documentation that properly differentiates between compensable and noncompersiableis
to be submitted within thirty (30) days from the date of this order.
ORDER

Accordingly, for the reasons set forth above Defendants’ Motion for Attorneg's drel
Nontaxable Expenses is GRANTED IN PART. Attorney’s fees and nontaxgideses are
awarded to the Trust and DENIED as to the Saltmans.

IT IS FURTHER ORDERED that Defendants are to submit a new declaration with
supporting documentation within thirty (30) days from the date of this order thati#yind
properly allocates the timattorney’s fees and costs between compensable and nacsabie
claims.Plaintiff may then file a response within fourteen (14) days.

IT IS SO ORDERED.

DATED this24 March 2020.

Dustifi-B~ Head
United Stdtedagistrate Judge
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