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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

LARRY BRUCE MANGUM, MEMORANDUM DECISION AND
ORDER DENYINGMOTION UNDER 28
Petitioner, U.S.C. 8§ 2255 TO VAGBTE, SET ASIDE,
OR CORRECT SENTENCBY A
V. PERSON IN FEDERAL CSTODY

NITED STATE F AMERICA .
v S SO = Civil Case N02:16-CV-286TS

Respondent. Criminal Case No. 2:1ZR-762TS

District Judge Ted Stewart

This matter is bi@re the Court on Petitioner’'s Motion Under 28 U.S.C. § 2255 to Vacate,
Set Aside, or Correct Sentence by a Person in Federal Custody. For the desssmsed below,
the Court will deny the Motion and dismiss this case.
. BACKGROUND
On December 12, 2012, Petitioner was charged with two counts of being a felon in
possession of a firearm and ammunition in violation of 18 U.S.C. § 92R&gitioner pleaded
guilty to the second count of the Indictment on July 8, 20IBe Presentence Report placed

Petitioner’s base offense level at a 20 based on Petitsomeor felony conviction of a crime of

! Prior to pleading guilty, Petitioner consented to the preparation and disclosuneof a p
plea Presentendgeport. Docket No. 18 in Case No. 2CR-762. Petitioneargles in his
Reply that he did not consent to the preparation and disclosure of that report. Thahtiggume
not supported by the record. Petitioner also argues in his Reply that he did notthevigal
Presentenc®eport. That argument too is not supported. At sentencing, Petisiaied that he
reviewed and discussed tReesentence éport with his counsel. Docket No. 47, at 3 in Case
No. 2:12CR-762.
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violence? The Presentence Report also contained alé@l enhancement for possessing a
firearm in connection with anath felony offense. With a total offense level of 21 and a
criminal history category of 1V, Petitioner had a guideline range of 57 to 71 months.

Petitioner’s counsel objected to the inclusion of the feuel enhancemerit.The
government argued that the four-level enhancement should apply and that the Court should
depart upward undésnited StateSentencing GuidelinfUSSG”) § 4A1.3 because Petitioner’s
criminal history category substantially undepresented the seriousness of Petitioner’s criminal
history and the likelihood that he would reofféhdhe day prior to sentencing, Petitioner’s
counsel filed a Sentencing Memorandum, further clarifyinegpbjection to the foutevel
enhancement.

At sentencing, the Court overruled Petitioner’s objection to theléwet-enhancement
and agreed that Petitioner’s criminal history was wmndpresentedThe Couriapplied a

criminal history category of V, resulting in a guideline range of 70 to 87 monther Af

% This was based on Petitioner’s Arizona conviction for kidnapping. A prior version of
the Presentence Report placed Petitiankease offense level at a 24 based on him having two
felony convictions for either a crime of violenceaocontrolled substance offense. The report
was later amended in response to counsel’s objection that the second conviction @igltbatsi
relevantlimitations period.See Docket No. 26 in Case No. 2:TR-762.

3 Counsel argued that the enhancement should not apply because Petitioner was acting
sel-defense. In his Reply, Petitioner argues that counsel failed to investigadefeémse.
Petitioner’'s argument is belied by the record.

* In his Reply, Petitioner argues that he was not given sufficient notice obtkistial
departure prior to sentencing. Petitioner relies on USSG § 6A1.4, which statese“®e court
may depart from the applicable guideline range on a ground not identified for depéheren
the presentence report or in a party’s prehearing submission, the court mtise giaeties
reasonable notice that it is contemplating such a departSee dlso Fed. R. Crim. P. 32(h).
Here, the government clearly identified its request for an upward departtsprehearing
filing. Therefore, no further notice was required.



considering the factors set forth in 18 U.S.C. § 3553(a), the Court imposed a sentence of 87
months.

Petitioner filed a direct appeal. On appeal, Petitioner argued that the Cedriner
departing upward. The Tenth Circuit Court of Appeals affirmed Petitioner sreent®etitioner
timely filed the instant Motion. Petitioneaises four arguments in his Motion. Petitioner argues
that Congress lacked the authority to criminalize the possession of fireaoosuicted felons.
Petitioner also raisehree claims of ineffective assistance of counskl.addition, Petitioner
filed a Motion seeking to add a claim undehnson v. United Sates. The Court will discuss
each in turn.

Il. DISCUSSION
A. COMMERCE CLAUSE

Petitioner argues that Congress exceeded its authority by regulatingfesso of
firearms by convicted felons. Petitioner did not raise this argument duringdeslying
criminal case and did not raise it on direct appeal.

The Suprena Court has ruled that becausefihal judgment commands respect,” it has
“long andconsistently affirmed that a collateral challengeymet do service for an appedl.”
Generally, a 8255motioncannot be used to test the legality of matters which should have been
raised on appedl.If an issue is not raisedalirect appeal, the defendaig barred from raising

the issue in a 8 2255 proceeding, unless he establishes either cause excusing thalprocedur

® Petitioner raiseseven issues his Reply. Many of those issues relate to the claims
made in theriginal Motion. The Court has addressed Petitioner’s @fgerments as necessatry.

® United Sates v. Frady, 456 U.S. 152, 165 (1982).

" United States v. Khan, 835 F.2d 749, 753 (10th Cir. 1980ited Sates v. Warner, 23
F.3d 287, 291 (10th Cir. 1994).



default and prejudice resulting from the error or a fundamental miscaofiggsticeif the claim
is not considered®

Petitioner ha failed to demonstrate cause, prejudice, or a fued#al miscarriage of
justice Petitioner argues that counsel’s ineffectiveness in failing to raise thésdesstitutes
cause for his defaulti[l] n order to satisfy the cause and prejudice standard, defendant must
show not only that his counsel’s representation fell below an objective standard of
reasonableness, but also that there is a reasonable probability that but fiortheeevould
have prevailed® Petitioner has failed to make either sfig. The Tenth Circuit has repeatedly
rejected the argument that Congress lacked the power under the CommercéoCGiaase18
U.S.C. § 922(g}° Thus, counsel was not ineffective in failing to raise a frivolous arguthent.
Even if counsel had made such an argument, that argument would not have prevailed as it is
directly contrary to Tenth Circuit precedent. For substantially the ssasens, Petitioner has
failed to show that failure to consider the claim would result in a fundamental naigeaof
justice. Therefore, Petitioner’s claim must be dismissed.
B. INEFFECTIVE ASSISTANCE OF COUNSEL

Petitioner’'s Motion raisethreeclaims for inefective assistance of counsétetitioner

argues that his counsel was ineffective for advising him to plead gailipgfto timely object to

8 United States v. Cox, 83 F.3d 336, 341 (10th Cir. 1998 also Frady, 456 U.S. at
167-68.

¥ United Sates v. Walling, 982 F.2d 447, 449 (10th Cir. 1992).

10 See United Sates v. Becknell, 601 F. App’x 709, 717 (10th Cir. 2015) (collecting
cases).

1 See Cannon v. Mullin, 383 F.3d 1152, 1177 (10th Cir. 20Qfailure to raise meritless
claimsis not ineffective assistance).



a sentencing enhancement, and failing to obtain a plea agreement under FdderaCRminal
Procedure 11(c)(1)(C).

The Supreme Court hast forth a twepronged test to guide the Court in making a
determination of ineffective assistance of counsel. “To determine ineffessy@h counsel,
[Petitioner] must generally show that counsel’s performance fell balovbctive standard of
reasonableness, and that counsel’s deficient performance was prejudidial éstablish
prejudice, Petitioner “must show that there is a reasonable probability thadr batihsel
unprofessional errors, the result of the proceeding would have beenrdiffére

A court is to review Petitioner’s ineffectivassistancef-counsel claim from the
perspective of his counsel at the time he or she rendered the legal services,musightif In
addition, in evaluating counsel’'s performance, the focus is not on what is prudent or apgropri
but only what is constitutionally compelléd.Finally, there is “a strong presumption that
counsel provided effective assistance, and a section 2255 defendant has the burden of proof to
overcome that presumption®

1. Guilty Plea

Petitioner argues that his counsel was ineffective for advisngdplead guilty.

Petitionercontends that the government had agreed not to seek a four-level enhancement under

12 United Sates v. Lopez, 100 F.3d 113, 117 (10th Cir. 1996) (citiigickland v.
Washington, 466 U.S. 668, 687, 690 (1984)).

13 Srickland, 466 U.S. at 694.
1% Hickman v. Spears, 160 F.3d 1269, 1273 (10th Cir. 1998).
15 United Sates v. Cronic, 466 U.S. 648, 665 n.38 (1984).

18 United Sates v. Kennedy, 225 F.3d 1187, 1197 (10th Cir. 2000) (quotismjted States
v. Williams, 948 F. Supp. 956, 960 (D. Kan. 1996)).



Sentencing Guideline § 2K21. Petitioner provides nothing to support his assertion that the
government agreed to forego the féewel enhancemermind the evidence provided by the
government directly refutes Petitioner’s statemdiite government has presented an email from
the prosecutor to Petitioner’s counsel prior to the entry of the plea wherein theupsostéated

that, under the plea agreement, “[tlhe parties make no agreements with respeieioisg
enhancements or recommendatiotfs th addition, the government has presented a statement
from Petitiorer's counsel in which he states that the government never promised not to seek any
particular sentencing enhancemesntsl no such promise was conveyed to Petitioner. Moreover,
there is nothing in the plea agreement that would support Petitioner’s cédithetlyovernment
agreedotto pursue certain sentencing enhancemenke only items agreed to by the
government in the plea agreement were the dismissal of Count | and apppdétéor
acceptance of responsibility. At the change of plea hed?etijoner acknowledged that no

other promises were made to him that were not contained in the plea agr€eRetitioner's

plea was entered into knowingly and voluntarily, and did not contain any agreement that the

1" Presumably, Petitioner is referring to the four-level enhancement for pissas
firearmin connection with another felony offense. USSG § 2K2.1(b)(6)(B). However,
Petitioner may be referring to a fel@vel change in thbase offense level for having two prior
convictions for felony convictions of a crime of violence or a controlled substaieresef
Compare USSG § 2K2.1(a)(2)ith USSG § 2KR.1(a)(4). The Presentence Report initially
applied a base offense level of Rd4sed on Petitioner having two such prior convictions.
However, the base offense level was revised to a 20, based on counsel’s objectiorsttainitie
prior conviction was outside the relevant limitations peribdcketNo. 26 in Case No. 2:12-
CR-762. At sentencing, the government acknowledged that it agreed with counsel’nbjecti
and that the base offense level was correctly reduced to Bd&fket No. 47, at 12 in Case No.
2:12-CR-762. Thus, any argument based on this issue is without merit.

8 Docket No. 7 Ex. A in Case No. 2:15/-286.
19 Docket No. 42, at 3—4 in Case No. 2QR-762.



government would not seek the fdevel enhancement under USSG 8§ 2K2.1(b)(6)(B).
Therefore, the Court must reject Petitioner’s claim.

2. Sentencing

Petitioner next argues that counsel was ineffective in failing to file an oljeotibe
Presentence Report based on the feuel enhanament and that the Court refused to consider
such an objectionPetitioner argues that had counsel filed a timely objection, the objection more
likely than not would have been sustained.

Petitioner’s argument rests on a false premise. Counsel did filej@ction to the
Presentence Repdit. Counsel filed an objection two months prior to sentencing and filed a
more detailed memorandum the day before sentefitifgrther, vhile the Court chastised
counsel for the late filing, the Court nevertheless considered counsel’s argurer@ourt
heard detailed arguments concerning the application of the enhancement at tlogngenten
hearing and ultimately overruled Petitioner’s objection. Thus, counsel was neaertedicd any
deficiency in counsel’s pafmance did not prejudice Petitioner. The Court rejected counsel’s
argument for reasons completely unrelated to the timing of the objedti@mrefore, this claim
fails.

3. 11(c)(1)(C) Plea

Petitioner next argues that counsel was ineffective in faibrrgquest a plea under
Federal Rule of Criminal Procedure 11(c)(1)(Qhe evidence presented shows that counsel did

request an 11(c)(1)(C) plea, but that the government would ultimately not agresnterece

20 Docket No. 26 in Case No. 2:T2R-762.
21 Docket No. 31 in Case No. 2:T2R-762.



that Petitioner found acceptable. Therefaro agreement was readhandPetitioner agreed to
plead guilty based on the agreement discussed above. Based upon this, the Court finds no
deficient performancen the part of Petitioner’'s counsel. Counsel inquired as to a binding plea
agreement, buRetitioner ultimately decided not to enieto such an agreement. Furthea,
11(c)(1)(C) agreement would have likely precluded Petitioner from making thanrgmnents
his counsel made at sentencing. Thhere are legitimate reasons why counsesehwt to
further pursue a binding plea agreemefherefore, this claim fails.
C. JOHNSON CLAIM

In addition, to the arguments set forth above, Petitioner filed a M&geking
Permission to File Supplemental Brief. Petitioner’'s Motion seeks to assargument that his
sentence was incorrectly calculated basedobnson v. United States.??

The Supreme Court iWohnson invalidated the residual clause of the Armed Career
Criminal Act (“ACCA”). The definition of a “crime of violence” under the Serteg
Guidelines in effect at the time of Petitioner’'s sentencing was similar tdférelingdefinition
of “violent felony” under the ACCA. Petitioner argues that his prior conviction thrdpping
should not have been considered a crime of violence, which wouldémuedn a lower base
offense level.

Petitioner did not raise dohnson claim in his initial Motion. This new argument

attempts to insert a new theory in this case and, therefore, does not relate leditiohePs

22135 S. Ct. 2551 (2015).



original Motion?® Therefore, the Court will treat Petitioner's Motion Seeking Permission to File
Supplemental Brief aa second or successive § 2255 mofibn.

“Before a federal prisoner may file a second or successive motion under 8§ 2255, the
prisoner must first obtain an order from the appropriate court of appeals anththe district
court to consider the motio™ “A district court does not have jurisdiction to address the merits
of a second or successive 8§ 2255 . . . claim until [the appropriate court of appsajsdnted
the required authorizatiorf® However, before transferring a second or successive motion under
§ 2255 to the appropriate court of appeals for authorization, the Court must consider wisether i
in the interest of justice to do $b.

TheTenth Circuit has delineated factors a court should consider in determining whethe
it is in the interest of justice to transfer a second or successive § 2255 motion. Ttoese fa
include:

whether the claims would be time barred if filed anew in the grdprum,

whether the claims are likely to have merit, and whether the claims were filed in

good faith or if, on the other hand, it was clear at the time of the filing the court
lacked the requisite jurisdictiof.

Considering these factors, the Court fifdat it is not in the interest of justice to transfer

Defendant’s Motion. Defendant’s claim would be time-barred under 28 U.S.C. § 2255(f).

23 United Sates v. Espinoza-Saenz, 235 F.3d 501, 505 (10th Cir. 2000).

241d. at 503 (affirming the treatment of an untimely amendment to a § 2255 motion as a
second or successive habeas pefition

®InreCline 531 F.3d 1249, 1250 (10th Cir. 2008).
2 |d. at 1251.

?’See28 U.S.C. § 1631.

2 |nreCline 531 F.3d at 1251.



Petitioner's conviction became final no later than June 10, Z0P&titioner did not file his
Motion Seeking Permission to File Supplemental Brief until June 20, 2016, ten dayseafter t
deadline in § 2255(f)(1). Petitioner's Motion attempts to rely on the deadline dstalibyg §
2255(f)(3) However, Petitioner’s reliance on that provision is misplbesdusehe rule
announced idohnson has not been applied to the guidelines. The Supreme Cdetkies v.
United Sates held that the sentencing guidelines are not subject to vagueness challenges unde
the Due Process Claud® The Court held thalohnson's vagueness holding does not apply to
the guidelines under which Petitioner was sentenced. Thus, Petitioner's Motiosubjact to
8 2255(f)(3). For substantially the same reasdPatitioner’s claims are not likely to have merit.
Petitioner’s claim depends on the applicatiodabinson to the Sentencing Guidelines. Since it
does not, Petitioner’s claim must fai.herefore, the Court declines to transfer Petitioner’s
Motion andlacks jurisdiction to consider this claim.
lll. CONCLUSION

It is therefore

ORDERED that Petitioner’'s Motiodnder 28 U.S.C. § 2255 to Vacate, Set Aside, or
Correct Sentence by a Person in Federal Custody (Docket No. 1 in Case No. 2:16-T3}-236
DENIED. ltis further

ORDERED that Petitioner’'s Motion Seeking Permission to File Supplemental Brief

(Docket No. 5) is DENIED. It is further

29 The TenthCircuit issued its decision affirming Petitioner's sentenc€elruary 18,
2015, but did not issue its mandate until March 12, 2015. The Court has used the later date to
determine the limitations period.

%0 _..U.8:--, ---S.Ct:--, 2017 WL 855781, at *5-6 (Mar. 6, 2017).

10



ORDERED that, pursuant to Rule 8(a) of the Rules Governing 8§ 2255 Cases, an
evidentiary hearing is not required. It is further

ORDERED that pursuant to Rule 11(a) of the Rules Governing § 2255 Cases, the Court
DENIES Petitioner a certificate of appealability.

The Clerk of Court is directed to close Case No. Z¥6286 TS forthwith.

DATED this9th day ofMarch, 2017.

BY THE COURT:

):i(?téwart
ed States District Judge
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