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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

DELTA STONE PRODUCTS, a Utah

corporation, MEMORANDUM DECISION & ORDER
GRANTING RSA-SUN INSURANCE'’S
Plaintiff, MOTION TO DISMISS
V.
XPERTFREIGHT, US EXPRESS, LLC, Case No. 2:16v-369-CW-EJF

EMBASSY CARGO S.P.A., HARBOR
FREIGHT TRANSPORT CORP., RSA
SUN INSURANCE OFFICE, LTD., SERAN Judge Clark Waddoups
SALAMON, an individual, RAFIK
NAZAROV an individual, and DOES 1
through 10,

Defendans.

Plaintiff Delta Stone Products (“Delta Stonegekgecovey for losses stemming from
damageo a stone cutting machiné had purchaseaccurringwhile the machine was inansit
from Italy to Utah. $ee generall{pkt. No. 2.) Among otherfelta Stone has su€&SA-Sun
Insurance Office, Ltd(*RSA”), an Italian insurance company. RSA issued a “Cargo Insurance
Policy” to Embassy Cargo S.P.A., a broker/shipper, to insure the cargo dutnagsis (See
Dkt. Nos. 701 & 75-1, p. 19 (the policy).)

RSA moves the court tdismiss the casggainst it folack of personal jurisdiction and
improper service. (Dkt. No. 61.) RSA also seeks to enfafoeun selection clausa the
insurance contraehdicating thattaly is theproper venue for the disputéd) OnMarch 15,

2017, the court heard oral argument from RSA and Delta Sdadeequested supplemental

briefing on the question of the court’'s persgoakdictionover RSA. §eeDkt. No. 78.)
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After consideringhe partiesbriefing andsupplementainaterials, oral argumerand
relevant case law, the cOBRANTS RSA’s Motion to Dsmissfor lack of personal
jurisdiction, (Dkt. No. 61). Though RSA&xplicit inclusion of Utah in the insurance policy’s
territory of coverageonstitutessome showing of minimum contacts with this forum, the court
concludeghatexercisingpersonal jurisdiction over RSA would offend traditional notions of fair
play and substantial justicBecause the court lacks persoj@isdictionover RSA, the court
does not reach the issudsmproper serwe or the forum selection clause.

BACKGROUND

Delta Stonea Utah corporatiobased in Heber City, Utapurchased a stone cutting
machine from Simec SPA, an Italian compdoy,use incutting stone slabs for a time sensitive
government project. (Compl. 1 1-2, 16-17, Dkt. No. 2.) Embassy Cargo S.P.A., an Italian
companywith its principal place of business in New Yatlacted as a broker/shipper for the
machine from Italy to Heber Ciignd obtained the cargo insurance from R$@A.| 7.)The
cargo was located in Italy at the time Embassy CamgbRSA entered into the insurance
contract,and Embassy Cargo paid the insurance premium on the policy in SsdGénesio
Decl. 19-10, Ex. A, Dkt. No. 61-1.)

The“Certificate” to theinsurancepolicy is written in Italian with translations below the

! The Complaint alleges that Embassy Cargo provides transportation serviaasfieercial

goods throughout the United States and that its principal place of business is iroNewuY

does not state Embassy Cargo’s place of incorporatohrf] 7.) A sworn declaration attached to
RSA’s motion states that Embassy Cargo is an Italian comgaegGenesio Decl. | 8, Ex. A,

Dkt. No. 61-1.) Delta Stone does not disputed@elaration or otherwise create an issue of fact
regarding Embassy Cargo’s place of incorporation. Thus, the court will creditdiaeatien’s

sworn statement that Embassy Caggan Italian company. But treourt will also accept the
Complaint’s allegation that Embassy Cargo has its principle place of baigindew York,

since RSA has not disputed this allegation and, even if it had, the dispute would be resolved in
favor of Delta Stone at this stagieeBell Helicopter Textron, Inc. v. Heligwest Int'l, Lt&85

F.3d 1291, 1295 (10th Cir. 2004) (“The district court must resolve all factual disputes in favor of
the plaintiff.”).



Italian in English. $eeDkt. No. 70-1, p. 2-3 & 75-1, p. I9The Certificateshows that RSA
contracted with Embassy Cargo on November 26, 2014 to provide cargo insurance on the stone
cutting machinéfor the voyage from Castello di Godego (TV) to Heber City UT, USAd’)(In
addition,the Certificatestates: “This contract subjectto Italian Law @ [sic] practice and in
case of disputthe place of jurisdiction shall be Genodd.] The contractlso contains a
number of‘Clauses” andattachments written in EnglistS¢eDkt. No. 70-1.) In the “Institute
Cargo Clausesthe “Risks Covered” provision states: “This insurance covers all risks of loss of
or damage to the subject-matter insured,” with enumerated exceptions not reldient
motion. (d. at 8.) The “Institute Cargo Clauses” concludes withaav and Practicéprovision,
which states: “This insurance is subject to English law and practidedt(10.)Thesame
languageegardingenglish law als@ppearsat the end ofhe “Institute War Clauses” and
“Institute Strikes Clausés(ld. at 13, 17.)

Delta Stone tendered its claim for payment of the damages to the machine tGBSA. (
Compl.  51.When RSA received notice of the alleged dantagee machiné hired
VeriClaim, an independent surveying company, to appoint a surveyor to inspect the damage.
(SeeGenesio Decl. 1 12.)

Unsatisfiedwith RSA'’s offer to resolve thelaim, Delta Ston@ow sueRSA for breach
of contract as a thirgarty beneficiary of the cargo insurance contract between RSA and
Embassy CargoSeeCompl.|1 4856.) Delta Stone allegesis court hagurisdiction pursuant
to the diversity statute28 U.S.C. § 13321d. 1 10.¥ Delta Stone alleges that RSA has “denied
complete coverage for the subject loss by claiming that the subject icsunaly covers the

direct damage to the Stone Cutting Machine (i.e., the repair costs), and denieshthat s

2 Delta Stone pleads other bases for the court’s subject matter jurisdictich@wther
defendants.§eeCompl. 11 11-12.) But, with respect to RSA, Delta Stone only pleads diversity
jurisdiction. (d. 7 10.)



insurance covers the foreseeable consequential damages resulting fiaarsage.”If. 152.)
Thus, Delta Stone alleges RSA has breached the insurance contract by ‘@istoedficsept
Plainiffs’ complde tender of claimand seeks as damages “the actual repair and delay costs in
an amount not less than $430,611, together with interest, costs and attorneydde®$.533,

56.) Delta Stone seeks this amount of damages uldtss against the other defendants, which
include shippers and forwarders along the machine’s path of transportaeerl. {[f 3536, 42,
46-47.)

In its motion, RSA does not dispute that the insurance policy ch&ta Stone’s claim
for repair costs, but denies that the policy covers any delay damages. (Mot. tssl2isB) Dkt.
No. 61.)

Forthe reasons that follow, the court hottlat it lacks personal jurisdiction oveSA.

ANALYSIS

“Becausea court without jurisdiction over the parties cannot render a valid judgment,
[the court] must address Defendafg$’personal jurisdiction argument beforeaieiag the
merits of the case OMI Holdings, Inc. v. Royal Ins. Co. of Canad4d9 F.3d 1086, 1090 (10th
Cir. 1998).

“[P]laintiffs bear the burden of establishing personal jurisdictibidnikov v. Chalk &
Vermilion Fine Arts, InG.514 F.3d 1063, 1069 (10th Cir. 2008). To meet this burden on a pre-
trial motion to dismissthe paintiff need only mad a prima facie siwing of personal
jurisdiction.Id. at 1070:The plaintiff may make this prima facie showing by demonstrating, via
affidavit or other written materials, facts that if true would suppaoigdiction over the

defendant OMI Holdings 149 F.3d at 1091.



Because the parties base their personal jurisdiction arguments on thegdeadi
declarations, and other written materi@g|ta Stoneneed only make a prima facie showing of
personal jurisdiction over RSAudnikoy 514 F.3dat 1070.The courttakes as true all
“plausible, non-conclusory, and non-speculative” facts and resolves factual disgates of
Delta Stoneld. (citation omitted).

“To obtain personal jurisdiction over a nonresident defendant in a diversity action, a
plaintiff must show that jurisdiction is legitimate under the laws of the forum state drtdeha
exercise of jurisdiction does not offend the due processelaithe Farteenth Amendment.”
Pro Axess, Inc. v. Orlux Distribution, Inel28 F.3d 1270, 1276 (10th Cir. 2005) (quothay
West Capital, Inc. v. Townd6 F.3d 1071, 1074 (10th Cir. 19998cause Utah’s lorgrm
statute confers the maximum jurisdiction allovilsddue processf law, Utah Code Ann. § 78B-
3-201(3), the inquiryinder Utah law “collapses. . into the more general ‘due procestsindard
for jurisdiction” Rusakiewicz v. Low®56 F.3d 1095, 1100 (10th Cir. 2009).

Delta Stone concedes that the facts of this case do not implicate the cowata gen
personal jurisdiction.§eeOpp’'n 7, Dkt. No. 70.) Thus, the court turns to the issue of its specific
personal jurisdiction ovaRSA.

The due process inquiry for specific personal jurisdiction hasteqs First, the court
must ‘ask whethethe nonresident defendant has ‘minimum contacts’ with the forum state such
‘that he should reasonably anticipate being haled into court th&té Agric. & Nutrition, LLC
v. Ace European Grp. Ltd488 F.3d 1282, 1287 (10th Cir. 2007) (quot®igll Holdings 149
F.3d at 109}, accordRusakiewicz556 F.3dat1100(“[The] jurisdictionalinquiry in Utah
diversity cases is reduced to a single question: did the defendants haverguffi;yimum

contactswith the state of Utato establish personal jurisdiction over th&mRext, even where



a defendant had “minimum contacts” with a foruh® court must consider “whethie
exercise of personal jurisdiction over the defendant offends traditional notions&faand
substantial justice.Rusakiewicz556 F.3dat 1102 (quotingdMI Holdings 149 F.3d at 109D).
“This analysis is fact specificEmployers Mut. Cas. Co. v. Bartile Roofs, Jitd.8 F.3d 1153,
1160 (10th Cir. 2010(citing TH Agric. & Nutrition, 488 F.3d at 1287, 1292).
A. Minimum Contacts

A defendant haminimum contacts with a forunvhere the defendant has purposefully
directed his activities at residents of the forum, and the litigation results fromdailtggees that
arise out of or relate to those activitieBrirger King Corp. v. Rudzewic471 U.S. 462, 472
(1985) (citations andhternalquotation marks omitted). In analyzing the first prong of the
inquiry—a defendant’s purposefully directed activitiesit is essential in each case that there be
some act by which the defendant purposefully avails itself of the privilege ofatorglu
activities within the forum State, thus invoking the basednd protections of its lawdd. at
475 (quothg Hanson v. DencklaB57 U.S. 235, 253 (1958peeRacher v. Lusk674 F. App’x
787, 791 (10th Cir. 2016) (unpublished) (noting sycificjurisdiction®is premised on the
defendant obtaining a benefit in exchange for purposefulummtirected at the forum state”)
This inquiry ensures that “an out-of-state defendant is not bound to appear to fmcmertely

‘random, fortuitous, or attenuated contacts’ with the forum stBiedhikov 514 F.3d at 1071

% Though the parties debatee provision of Utah’s longrm statute under which this casmild
fall, seeUtah Code Ann. § 78B-3-205, Utah courts and the Tenth Circuit regularly proceed to
analyze whether a case satisfies the due pracesygsis under the Fourteenth Amendment first
because “any set of circumstances that satisfies due process will also safishak) lorg-arm
statute.”"Soma Med. Int’l v. Standard Chartered BafhR6 F.3d 1292, 1298 (10th Cir. 1999)
(quotingSIl MegaDiamond, Inc. v. American Superabrasives C8G®9 P.2d 430, 433 (Utah
1998));see also Employers Mut. Cas. Co. v. Bartile Roofs, 81& F.3d 1153, 1159 (10th Cir.
2010) (“The Wyoming longwm statute authorizes jurisdiction to the full extent of the federal
constitution. Thus, we need not conduct a statutory analysis apart from the due gmabess.”
(citations omitted)). Following thiclear authoritythe court addresses the requirements of
federal due process first in its personal jurisdiction analysis.



(quotingBurger King 471 U.S. at 475).
1. Purposeful availment
RSA argues thait has done nothing to purposefully avsklf of the privilege of
corducting business in UtalSéeRSA’s SupplBr. 3-5, Dkt No. 82) RSA contends thadll of
its relevant conduct occurréal Italy, pointing to the following undisputed facts:
e RSA was an ltalian insurance compa(yenesio Decl. I 3, Dkt. No. 63-1
e The RSA cargo insurangmlicy was issued to Embassy Cargo S.PaA.lItalian
company (id. 1 8).
e No Utah resident was a party to the contract; rafbelta Stone sues as a thjpdrty
beneficiary of the policy.
e The Certificate to the policy providesrfitalian law and jurisdiction(‘Certificate/Policy
of Insurance,Dkt. No.75-1).
e The cargo was located in Italy at the time the policy was is§¢Getesio Deg, 1 10.
e The premium was paid to RSA in Ital§d. 1 9).
e RSA did not solicit business in Utain have any contacts with Utafd. 1 1538).
(RSA’s SupplBr. 3-4.) Delta Stone does not contdstse factsput addghat(1) while Embassy
Cargo paid the premium in Italy, the price of the premiwald have been included in the total
price thatDelta Stone paid to purchase atediverthe machine; (2yeriClaim, RSA’s surveyor
and claims agent, came to Utah to conduct a survey and investigate the insuran@ndla
ultimately offered to pay Delta Stone by deling a check to Utah; and (3) RSA’s insurance
policy provides coverage for “all risks of loss of or damage to” the machine, amestinse
machine’s safeelivery to Heber City, Utah. (Resp. to Supp. Br. 3, Dkt. Nos83Compl. 11
50-52) Delta Stonecontendghat because the insurance policy expressly identifies Utah as the
final destination for the insured item, RSA can be said to have purposefully avaledfithis
forum. (Resp. to Supp. Br. 4.)
Upon review of the case law in the insurance context, the court finds this last ff@ht—

the policyclearly and explicitlydentifies Utah as the delivery destination for the machine

insuredand the claim arises from this contraadispositive of the mimum contactsssue



though it is a close caMhere an insurance contract expressly incladgsumwithin its
territory of coverage, the prevailing rule provides that the foreign ins@erisf insuring a risk
that may be realized in thesured’sforum can satisfythe “purposeful availment” requirement
for personal jurisdiction over the insur&eeWilliam C. Hoffman Personal Jurisdiction Over
Alien Insurance Companies: The Territddf-Coverage Rule26 Tort & Ins. L.J. 708Summer
1991) (“[T]he majority of U.S. courts that have addressed the issue to date hotts that
inclusion of the forum state in the territory of coverage of an insurance policgupgport
jurisdiction over an alien insurer.”).

In the contract context, courts uphdtthd fundamentglrisdictionalprinciplesthat “[a]n
individual's contract with an out-of-state party cannot, standing alone, estalffistest
minimum contacts with the forum sta@nd“the mere presence of the insured within the forum
state will not estblish a substantial connectio'H Agric. & Nutrition, 488 F.3cat 1287, 1288
(citations omitted)” But ‘parties who reach out beyond one state and create continuing
relaionships and obligations with citizens of another state are subject to regulatieenatidns
in the other state for the consequences of their activities.at 1287-88 (quotinddurger King
471 U.S. at 478

In TH Agriculture the Tenth Circuit founthat foreign insurerBadestablishedufficient
minimum contacts witkKansas where thi@reign insurersissued an insurance policy containing
a worldwide territoryof-coverage clause and an option to defend the insured, which was located
in Kansasld. at 1288.The Circuit found the contract language alone, i.e., the coverage provision
and reservation of the right tontrol litigation sufficient toshow the foreign insurer’s

“minimum contacts” with the insured’s forural.* The court explained that thiereign insurers

* Notably, the Tenth Circuit found that other factors relevant in the contract cdikexhe
parties’ negotiations and actual performance, did not support specific juosdiger the



had “affirmativelycho[sen] to include the forum state in the territory of coverage. That is,
insurers quite clearly avail themselves of the privilege of conducting busmaderum state

when that state imcluded in an insurance poligyterritory of coveragéld. at 1290. But the

court also recognized that such contacts are “weak*@malitatively low on the due process
scale.”ld. at 1292 (quotin@®@MI Holdings, Inc, 149 F.3d at 1092

The facts of this cadeoth mirror and depaftom key factsin TH Agriculture Here, the
cargo insurance policy wagotiated by foreign entities based in Italy and New York, and
executed in Italy. The cargo was in Italy at the tand the premiurwas paid in ItalyRSA dd
not solicit business in Utah, no Utahtighwas a party to the contra@nd no premium was paid
from Utah, at least directlyfhese contacido not establisminimum contacts in Utah.

But, like theTH Agriculturecourt concluded, other considerations do. Importaritty, t
cargo insurancpolicy expressly identifiesHeber City, Utah as the demation for the insured
goods. ThusRSAwas “unavoidablyawaré it was insuring a risk of loss or damage that could
arise in Utahor anywhere on the path between Italy and UZaim. of Puerto Rico v. SS Zoe
Colocotronj 628 F.2d 652, 669 (1st Cir. 1980Plaintiffs established that vessels insured by
West of England frequented Puerto Rico regularly over a period of years, and thattbey
provided with insuranceelated services while there. Wef England was unavoidably aware
that it was responsible to cover losses arising from a substantial subjectrahoesegularly

present in Puerto Rico. . . ."”). Consequer@$A can be said to haymurposefully availedself

foreign insurers in KansaSeelTH Agric. & Nutrition 488 F.3d at 1288. The insurers were a
group of thirteen European insurance companies. They did not solicit business in Kdnsas a
premiums wee paid from Kansas; rather, the insured’s parent company, headquartered in the
Netherlands, solicited the insurance policies through a Dutch broker. The pokceessued in
the Netherlands, the parent company tendered the subsidiary’s claims in Endogiédaalings
relating to the policies and coverage for the claims againgtshead subsidiary took place

either in the Netherlands or Switzerland. While all these interactions were insufficient to
establish minimum contacts with Kansas, thert foundminimum contacts satisfied by the
inclusion of worldwide coverage and reservation of the right to defend in the colatract.



of the privileges and benefits of conducting business within 38l H Agric. & Nutrition,
488 F.3d at 129IRSA’s aclion to insurearisk that could arisen Utahwas “neither incidental
nor accidental” becaugeSA “explicitly contractet] for such aisk and presumably, received
higher premiums in exchangéd.

Notably, the policy in this case differs from thafliH Agricultureby providing only
liability insurancefor risk of loss or damage and nmeservingheright to controllitigation.
Despite this differenceéhe casdéor minimum contacts here &guably stronger than iFH
Agriculture because the policy is narroward more explicit thaa worldwide coverage
provision.RSA expressly agrekto insure a good in transit from Italy to Utah, and the Utah
destination was identified on the face of the contract. There is no concern thatsHerbasi
jurisdiction here would be “what a defendant-insurer amslo, that is, its failure to excled
the forum state from coverage,” because the forum is explicitly includée rontractld. at
1290.While the contacts here ateelatively weak,’id. at 1291, the court concludes, following
TH Agriaulture, thatRSA hassufficient minimumcontacts with Utalbased on the insurance
policy’s explicit coverage for the risk of loss or damag¥tahon the face of the contract

2. Injury Arising out of or Relating to Forum Activities

The court must also determine “whether the plaigtiffaimarises out of or results from
actions by the defendaftself] that create a substanti@mection with thedrum state.”TH
Agric. & Nutrition, 488 F.3d at 1291 (quotir@MI Holdings 149 F.3d at 1091RSA’scontact
with Utah arose wheit issueda cargansurance policyhatexpresslyincludedUtahwithin the
covered territoryDelta Stondiled its claim presumablyrom Utah seekingcoverage under the

policy for alleged delay damages that occutiredltah® and RSA denied that clairthus, Delta

® RSA and Delta Stone do not dispute that the policy cdleractual (repair) damages Delta
Stone incurred, but othéilocuments in the case suggest that the actual damage to the machine

10



Stone’s claim can be said to arise oytoofat least relate &R SA’s contact with Utah, that is,
RSA'’s polcy insuring the risks of loss and damage to gaogwsesslydestined for Utah.

In sum, RSA'’s action to insuiargo clearly anéxplicitly bound for Utah establishes
weak minimum contacts witdtahand concerns injury arising out af; relating tQits contacts
with Utah

B. Fair Play & Substantial Justice

Even where a defendant’s acts satisfy the minimum contacts standarohtm
requirements inherent in the concept of fair play and substantial justiceefeaf the
reasonableness of jurisdictiol.:H Agric. & Nutrition, 488 F.3d at 1292 (quotirigurger King
471 U.S. at 477-78). Thus, the court must determirieether exercise of jurisdiction $®
unreasonable as to violafaif play and substantial justice” consideratio@I Holdings 149
F.3dat 1095 (quotindAsahi Metal Indus. Co. v. Superior Court of Cal., Solano,@80 U.S.
102, 113 (1987))In assessing the reasonablenesxefcisingpersonal jurisdiction, courts
weigh five factors:

(1) the burden on thdefendant, (2) the forum stasahterest in resolvinghe

dispute, (3) the plaintif interest in receiving convenient and effective relief, (4)

the interstate judicial system’s interest in obtaining the most efficient resolution of

controversies, and (5) the shared interest of therakwstates in furthering
fundamental substantive social policies.
TH Agric. & Nutrition, 488 F.3cat 1292 (quotingntercon, Inc. v. Bell Atlantic Internet
Solutions, InG.205 F.3d 1244, 1249 (10th Cir. 2000)
During this analysis, courts alstakeinto account the strength of a defendant’s

minimum contacts$.ld. at 1292.“[T] he reasonableness prong of the due process inguokes

a slidingscale: the weaker the plaintéfshowing on [minimum contacts], the less a defendant

occurred outside of UtahSéeDkt No. 80-6 & Ex. 102-1, pp. 11-241nstead the dispute from
which Delta Stone’s claim arises against R&®olves primarily arounthe delaydamages
Delta Stone incurred while completing the project in Utah.

11



need show in terms ainreasondkness to defeat jurisdiction.ld. (alteration in original)
(quotingOMI Holdings 149 F.3d at 1092).

Here, RSA’s minimam contacs—arisingfrom contract language insurirterisks of
lossof or damageo a good traveling to Heber City, UtaH'are qualitatively low on the due
process scaleOMI Holdings 149 F.3d at 1095. Thus, RSA’s burden to show unreasonableness
is correspondingly lightSeeTH Agric. & Nutrition 488 F.3cat 1292.After weighing each
factor, the court findthat exercisingersonal jurisdiction over RSA latahwould ke
unreasonable.

1. Burden on RSA of Litigating in the Forum

“[T] he burden on the defendant of litigating the case in a foreign forum is of primary
concern in determining the reasoledess of personal jurisdictiorOMI Holdings 149 F.3cat
1096.The Supreme Court cautions that “[tjhe unique burdens placed upon one who must defend
oneself in a foreign legal system should have significant weight in agp#ss reasonableness
of stretching the long arm of personal jurisdiction over national bord&salij 480 U.Sat114.
“[W] hen the defendant is from another country, this concern is heightenegteaidcareand
reserve should be exercisétdeforea court exercisggersonal jurisdiction over the defendant.
OMI Holdings 149 F.3d at 1096 (quotingsahi, 480 U.S. at 114 But courtsalso recognize that
“modern transportation and communication have made it much less burdensome for @eplarty s
to defend himself in a State where he engages in economic actatgér King 471 U.S. at
474 (quotingMcGee v. Int'l Life Ins. C9.355 U.S. 220, 223 (1957)).

RSA is located in Italy, haso license to conduct businesddtah, maintairs no offices
in Utah, employs no agents ldtah, and did not enter into any contracts with or directly insure

any Utah resid@. (SeeGenesio Decl. {1 15-48.) RSA issued the insurance policy in Italy to an

12



Italian company ad in accordance with Italian, or possilgglish law. Regardless of which
choice of law provision applies, RSA would be forced to litigate this dispatéarum

unfamiliar witheitherltalian or English lawSeeOMI Holdings 149 F.3d at 1096 (finding

burden significantvhereCanadian corporations had no license to conduct business in Kansas,
maintained no offices in Kansas, employed no agents in Kansas, insured no Kadsassresi
and Canadian law would apply to the dispute). The policy also indicates that thefproper
should be Gengadtaly. Again, regardless of ultimate force of this provision,lémguage

indicates the parties’ interend RSA’s understandintipatcontractrelated litigation would take
place in Italy.

Delta Stone’s reliance dPro Axesgroves unavailing. In that case, thenth Circuit
found thatsubjecting a French sunglasses company (Sporoptic) to litigate a disfiuies Utah
based manufacturer and distribugBro Axess) in a Utah federal court wast burdensome in
the circumstance§eePro Axess428 F.3d at 1280. The court specifically nateat Sporoptics
president demonstrated his ability to journey teetbinited States for the compasyjusiness
dealings by mdeng with Pro Axess in New York;” Sporoptic owned a subsidiary in California;
and Sporoptic’s employees and agents “travel to and operate in the UniteddStatesuict
economic activityand regularly condcted business in English, thusifhimizing concerns
about the burden that litigating in Utah might place on théan.”

Nothing inthis record shows that RSA engages in economic activity in Utah or traveled
to the United States at any point during thénataprocess. ThougRSA engaged a New York
based claims agent to conduct limited affairs on its behsilfrveyng andinvestigatingDelta
Stone’s claim—RSA did notauthorize VeriClainto be its agent in the United States generally.

Nor canRSA be sail to be doing business on a worldwide scatdeasbn this record. fie

13



insurancepolicy does not include worldwide coverage, fatherinsuresspecificcargo on route
between Italy and Utalespite advances in transportation and communication, the record does
not support a finding that RSavek to and/opperats in the United States to conduct
economic activity The facts of this case ameuch closer to those @MNI HoldingsthanPro
Axess Accordingly, the court findsubjecting RSA to litigation in Utah would be a significant
burden. This factor weighs in favor of RSA.
2. Forum State’s Interest in Adjudicating the Dispute

“States have an important interest in providing a forum in whiein tesidents can seek
redress for injuries caused by outstéte actors.OMI Holdings 149 F.3d at 1096. “The state’s
interestis also implicated where resolution of the dispute requires a general applufaihe
forum stag’s law.” 1d. Because Delt&tone is a Utah resident, Utah has an interest in providing a
forum for this lawsuit. But the policy states that either Italian or English law wigmgothis
contract.Thus Utah'’s interest in providing a forum for its resident “is offset” by the featt t
foreign law will govern the disput@H Agric. & Nutrition, 488 F.3d at 1293-94. Consequently,
this factor is neutral and does not weigh in favor of either party.

3. Delta Stonés Interest in Convenient and Effective Relief

The thirdreasonablenes®nsideration Hinges on whether the Plaintiff may receive
convenient and effective relief in another fordrhis factor may weigh heavily in cases where a
Plaintiff's chances of recovery will be greatly diminished by forcing hiitigate in andber
forum because of that forum’s laws or because the burden may be so overwhelming as to
practically foreclose pursuit of the lawsui©OMI Holdings 149 F.3cat 1097. The language of
the contract and nature of the dispute greatly diminish any coti@rDeltaStone would be

foreclose from pursuing its claim against RSA another forum.

14



First, Delta Stone seeks the same amount of damages against other defendantsgremaini
in this caseand thus maintains a forum in which to vindicate its cl&fftareover, RSA’s
dismissal would not result in duplicative or conflicting litigation because Delta Stola#m
against RSAinder the policys conceptually and legallgistinct from the claims against the
other defendants in this case, whprimarily centeronthe damage to the maalei during
transit

Most importantly, however, RSA has offered to resolve togpairdamages associated
with the machine, so the only dispiietween these parties concerns a discrete issue of contract
interpretation: whether the cargo insurance policy coadgged delay damagésat accrued
during the cargo’s repaiForeign law applies to thisgal questionandforeign law experts
would need to testify in this forurithe forum selection clause may also act to remove this case
to Italy. In light of these provisions, ItaBppears to be thaore convenient forum for thetaim
brought here, turning as it does on an issue of folaigmather than issues of factitmesses, or
other evidence that mdein the United StateSee OMI Holdings149 F.3d at 1097
(concluding that this factor weighed in favor of the defendant Canadian corporetieresthe
defendants entered into the insurance contracts with the Canadian parent corposdiuedia,
the parties agreed that Canadian law would govern their dispute, and little evidenlceated
in Kansas)see alsd'H Agric. & Nutrition, 488 F.3cat 1295 (“We are not convinced that the
location of some evidence in Kassar the United States generally, is sufficient to practically
foreclosditigation elsewheré).

Delta Stone argues that it would be prohibitively expensive to litigate its claimyin Ital
but does nopresent any evidenekemonstrating thahe expensaould be “prohibitive” or “so

overwhelming as to practically feclose pursuit of the lawsuifTH Agric. & Nutrition, 488 F.3d

15



at 1295.0n the whole, because Delta Stonay obtain convenient and effective reliettaly,
this factor weighs against the exercise of jurisdictiodtiah
4. Interstate Judicial Systems Interest in Obtaining Efficient Resolution

This factor ‘examines whether the forum state is the most efficient place to litigate the
dispute” OMI Holdings 149 F.3cat 1097. “Key to this inquiry are the location of witnesses,
where the wrong underlying the lawsuit occurred, what forum’s substantive |anngdthe
case, and whether jurisdiction is necessary to prevent piecemeal litigatibAgric. &

Nutrition, 488 F.3dat 1296 (quotingd®MI Holdings 149 F.3cat 1097).

As discussed ithe third factor, foreign substantive law (either Italian or English) will
govern this dispute and the claim against RSA is distinct from the claims agaitkesl
defendants ithis case. us,litigating in Italy will not create piecemeal litigatiokloreover,
the cargo insurance polieyas negotiated, drafted, executadd paid idtaly by Italian
companies, sthe mostelevant witnesses are located in ltaly possibly Newy ork. While the
wrong underlying théreach of contract claim occurred while the machine was in transit across
the United Stateand, arguablyin Utah witnesses relevant to the underlying damage are not
particularly relevant to the issue of whether thattact provides for delay damages. Delta Stone
has not shown that Utalsgecifically is the most efficient foruimld. at 1296.Overall, this
factor weighs against exercising jurisdictioritah

5. State’s Interest in Furthering Fundamental SubstantiveSocial
Policies

Thefinal consideration “focuses on whether the exercise of personal jurisdiction by [the
forum state] affects the substantive social policy interests of othes stdt@reign nations.TH
Agric. & Nutrition, 488 F.3cat 1297 OMI Holdings, Inc, 149 F.3d at 1097). weighingthis

factor, the court must “look closely at the extent to which the exercisesafraijurisdiction
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interferes with” Italy’s sovereigntyd. “Relevant considerations include ‘whether one of the
parties is a cigen of the foreign nation, whether the foreign nation’s law governs the dispute,
and whether the foreign nation’s citizen chose to conduct business with a forum rédident
(quotingOMI Holdings, Inc, 149 F.3d at 1098).

In this case, this court’s exase ofjurisdiction in Utah wouldffect Italian policy
interess and interfere with Italy’'sovereignty RSA is an Italian companiRSA entered into a
cargo insurance policy witan Italian broker working in the United States, and the contract is
governed by Italian and/or English law. Though a Utah residenthird party beneficiary of the
contract, RSA did not conduct business in Utah. “Moreover, when jurisdiction is egertse
a foreign citizen regarding a contract entered intdiénforeign country, the country’s sovereign
interest in interpreting its laws and resolving disputes involving its citizens is iteplic®MI
Holdings 149 F.3d at 1098. The court is required §tve deference to the international nature
of this case.’Benton v. Cameco Cor®75 F.3d 1070, 1080 (10th Cir. 2004hig factor also
weighsagainst exercising jurisdiction ldtah

In sum,Utah’sinterest in providing a forum fa resident to seek redress and Delta
Stone’sinterest in obtaining reliedt homeare outweighed by tha&ther reasonablenetsctors
which appear to favor RSA.itigating this case in Utatvould significantly burden RSAjJtah’s
interest is offset by the contract’s applicat@frforeign law; Italy provides a convenient,
efficient, and effective forum for reliefand the exercise of jurisdiction would interfere with
Italy’s sovereignty. BecaugeSA’s contacts withJtah areruly minimal, it need not make a
strong showing of unreasonableness to defeat personal jurisdidtiohgric. & Nutrition, 488
F.3d at 1297. In these circumstances, the court concludes that the exercise of persona

jurisdiction over RSA woula@ffendtraditional notions of fair play and substantial justice
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CONCLUSION
For the foregoing reasonsetcourt GRANTS RSA’s Motion to Dsmissand
DISMISSES the caseagainst RSAor lack of personajurisdiction (Dkt. No. 61).

DATED this 14th day of August, 2017.

BY THE COURT:

CLARK WADDOUPS
United States District Judge
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