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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

THOMAS FRANCIS HALE MEMORANDUM DECISION AND
ORDER DENYING DEFENDANT'S
Petitioner MOTION TO VACATE SENTENCE
V. PURSUANT TO 28 U.S.C. § 2255
UNITED STATES OF AMERICA Civil No. 2:16<cv-00445DN

(Crim. No. 2:06er-00871DN)
Defendant.
District JudgeDavid Nuffer

PetitionerThomas Francis Hale has besmtenced ta 27#month prison term followed
by 18 months of supervised release on a convictiondoc€almehunderl8 U.S.C. § 152(1)
and False Information and Hoax und&rU.S.C. § 1038(a)(%) On February 22, 2016, Mr.
Hale filed Defendant’s Motion to Vacate Sentence Pursuditt t0.S.C. § 225%he*“ Section
2255Motion”),? seeking to vacate his senteriapon the ground that the sentence was imposed
in violation of the Constitution or laws of the United StatéBecause the record does not
supportMr. Hale’s contentionghat (1) hewas incompetent to stand trial @) histrial counsel
was ineffective Mr. Hale’s Motion is DENIEDandthe action iDISMISSED with prejudice.
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BACKGROUND

As of the filing ofthe Section2255 Motion Mr. Hale is on supervised release after
serving a 27-month prison sentence for a conviction on one count of concealment oh assets
bankruptcy proceeding and one count of false information andrbtz®d to a crime involving
biological weapon$.The conviction arises out of events that transpired as part of a Chapter 13
bankruptcy proceeding Mr. Hale filed on October 14, 2008e record shows thitr. Hale
contractedo sell his Salt Lake City home without disclosing the transaction to the Ch3pter 1
bankruptcytrustee® andthat Mr. Hale senthe bankruptcy trustee an envelope with unidentified
biological material and a note that ré&ssible Hazmat? Termites or Hanta virus [sic] from
mice?”

After a fourday trial,a jury found Mr. Hale guilty on all three counts of the second
supersedingndictment which included the offense of False Bankruptcy Oath ubh8és.S.C.

§ 152(2)in addition to the offenses of Concealment urdidt).S.C. § 152(1and False
Information and Hoax unddi8 U.S.C. § 1038(a)(f)Judgment was first entered against Mr.

Hale on these offenses on July 2, 26\3:. Hale was seeihced to 27 months in the custody of

4 Amended Judgmentloc. 453 entered May 14, 2018).S. v. Hale.

5 Section 2255 Motion { 2 at 2 (citing.TExh. 1 & 2).

61d. 15 at 23 (citing Tr. Exh. 77; Trial Tr. Vol. 1 at 292, 2698, doc. 325.
71d. 1 10 at 34 (citing Tr. Exh. 55).

8 Jury Verdict,doc. 293 entered Jan. 25, 2013,S. v. Hale.

9 Judgmentdoc. 343 entered July 3, 2018).S. v. Hale.
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the Bureau of Prisons and 36 months of supervised releaseAmended Judgment modifying
restitution was entered on July 11, 263®n remand from the U.S. Court of Appeals for the
Tenth Circuit, the judgment against Mr. Hale was amended on November 13, 2014 to tthemiss
count of False Bankruptcy OathAn Amended Judgment was entered again on May 14, 2015
to reduce Mr. Hale’serm ofsupervised release from 36 months to 18 motiths,stipulated by
thegovernmento resolve an appeal of the November 13, 2014 Amended Judgment.

Mr. Hale moves under Section 2255 to vacate the sentence imposed by the May 14, 2015
Amended Judgmerit. Although he has served tterm of imprisonment, Mr. Hale is in federal
custody by virtue of his ongoing term of supervised reléase.

DISCUSSION

Under Section 2255, a prisoner in federal custody may move the court which imposed his
sentence to vacate the sentence “upon the ground that the sentence was imposeimofiol
the Constitutioror laws of the United State$®” Mr. Hale has moved to vacate his sentence on
two grounds (1) his alleged incompetency to stand tiraviolation of procedural and
substantive due process protectidred (2) the alleged ineffective assistance of tgainsel in

violation of the Sixth Amendmeng. A movant under Section 22%6entitled to a hearing

0d.
11 Amended Judgmentoc. 360 entered July 11, 201B),S. v. Hale.
2 Amended Judgmentloc. 435 entered Nov. 13, 2014).S. v. Hale.
8 Amended Judgmentioc. 453 entered May 14, 2018).S. v. Hale.
¥d.

15 United States v. Condit, 621 F.2d 1096, 1098 (10th Cir. 19§@plding that, for purposes of Section 2255,
supervised releasmnstituts “custody”).

1628 U.S.C. § 2255(a)
17 Section 2255 Motion at-8.1, docket no. 1
181d. at11-17.
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unless “the motion and the files and records of the case conclusively show thatdhergs
entitled to no relief1° The motion may be denied without an evidentiary hearing where the
movant’s “allegations are merely conclusory, contradicted by the recorheyently
incredible’2° Applying this standard, the Section 2255 Motion is denied without a hearing.

Mr. Hale’s Sentence Is Not Vacated foincompetency to Stand Trial.

Mr. Hale argues that his procedural and substantive due process rights werd violate
because he was not competent to stand trial at the time of his cont¥tdtlontale contends
thathe “was heavily sedated and had difficudymmunicating rationally with Trial Counsel?”
The allegedsedation and difficulty with communication, according to Mr. Hale, resulted from
taking prescribed narcotics and sedatives, as allegedly exacerbated by theanscodthe
medications?®

The test for competency to stand trial is whether the defendant “has suffic@eant
ability to consult with his lawyer with a reasonable degree of rational uaddiisg—and
whether he has a rational as well as factual understanding of the proceedingshag’ 24

Under the standard for competency set forttheSupreme Court’s decision Dusky v. United

Sates, the defendant must have a rational as well as factual understanding of the pgsceedi

1928 U.S.C. § 2255(b)

20 United States v. Behrens, 647 F. App’x 850, 854 (10th Cir. 201@)uotingEllisv. United States, 313 F.3d 636,

641 (1st Cir. 2002)See also Blackledge v. Allison, 431 U.S. 63, 74 (197T)The subsequent presentation of
conclusory allegations unsupported by specifics is subject to synulisamissal, as are contentions that in the face
of the record are wholly incredible.”).

21 Section 2255 MotiontsB-11.
221d. 9 35 at 910.
231d. 1 40 at 1611.

24 United States v. Mackovich, 209 F.3d 1227, 1232 (10th Cir. 20@QuotingDrope v. Missouri, 42 U.S. 162, 171
(1975).
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against hin?® The “modest aim” of this standard is “to ensure that [the defendasithe
capacity to understand the proceedings and to assist codtit@ilfficient contact with reality”
is the touchston#.

The record shows conclusively that Mr. Hale had sufficient contact withyrealit
understand the proceedings against him factually and rationally. Mr. Halegmtiontthat the
“direct and side effects of these medications served to undehisiakertness and awareness at
trial” is not supported by anything more than Mr. Hale’s own declarafi®he court’'s own
observationgibout Mr. Hale’s mental state at trial contradict Mr. Hale’s declar&tion:

[T]he court observed Hale during trial and saw that he was alert, taking notes,
observing the jury and witnesses, and interacting with his attorney eachhaa
court also engaged Hale in colloquies at different times during the trial. The cour
heard Hale respond appropriately on the record about exercising his right not to
testify at trial, when Hale clearly stated that he concurred with his attsrney’
recommendation not to testify. Later, the court asked Hale about his choice not to
be present for arguments on his Rule 29 motion and review of jury instructions
the previous dayAgain, Hale’s answer was directly responsive arate than
minimal, as Haledded that he felt there had been “sufficient discussion at that
point” and thanking the judge for asking him the question. During the four day
trial, the court never observed Hale exhibit any signs that he was incompetent,
fatigued, impaired or medicated/henever questioned by the court, Hale
responded clearly and appropriatély.

25 Lafferty v. Cook, 949 F.2d 1546, 1550 (10th Cir. 199&iting Dusky v. United States, 362 U.S. 402, (196])
26 Mackovich, 209 F.3d at123(guotingGodinez v. Moran, 509 U.S389, 401 (1993)
27 Lafferty, 949 F.2d at 1551

28 Section 2255 Motion 1 16 at 5 (citing Declaration of Thomasi¢is Hale [hereinafter, “Hale Declaration”],
docket no. 454, filed Feb. 22, 2016

29 See Bryson v. Ward, 187 F.3d 118, 1201 (10ttCir. 1999)(stating that a court may rely on its own observations
of defendant’s behavior in determining competency).

30 Memorandum Decision and Order Denying Motion for a New Triat8t &c. 337 U.S. v. Hale (citing Trial Tr.
Vol. 3 at 54243, doc. 326 filed May 28, 2013Trial Tr. Vol. 4 at 636doc. 330 filed June 3, 2013
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A defendant need not enjoy perfect physical and mental health to be competerd to sta
trial.3! To satisfy the standard for challenging his competency to stand trial,alér wéud need
some evidence that he was not just uncomfortable or struggling to concentrate, butthéd he
not attain a reasonable degree of factual and rational understanding of theipgscagdinst
him. Because the recoodnclusively contradicts Mr. Higs claims of incompetency, this basis
for challenging his sentence is rejected.

Mr. Hale’s Sentence Is Not Vacated for Ineffective Assistance of Counsel.

Mr. Hale argues that his Sixth Amendment rights were violated by inefeasisistance
of counsel aitrial.>?> To prevail on an ineffective assistance claim, a defendant must meet a two
part test by showing that counsel’s performance fell below an objectidastaof
reasonableness atftht the defendant was prejudiced by the deficient performénaedicial
review of counsel’s performance is highly deferential. “galirt must indulge a strong
presumption that counsel's conduct falls within the wide range of reasonable prafessi
assistance; that is, the defendant must overcome the presumption that, under tistacicasn
the challenged actiomight be considered sound trial stratedyThere is a “strong presumption
that counsel’s conduct falls within the wide range of reasonable professidatdrass 2°

Mr. Hale challenges the reasonablenadsis trial counsel’s representation on three

bases. First, Mr. Hale argues that trial counsel should have raised compestarbgfense but

31 United States v. Cox, 181 F.3d 104, *3 (6th Cir.B®); Hernandez v. Senkowski, Nos. CV 985270 RR, CV 99
169 RR, 1999 WL 1495443, *12 (E.D.N.Y. Dec. 29, 1999)

32 Section 2255 Motion 1 42 at 1Hocket no. 1

33 grickland v. Washington, 466 U.S. 668, 6888 (1984)

341d. at 688 (internal quotations and citations omitted).

35 Bullock v. Carver, 297 F.3d 1036, 1046 (10th Cir. 20@guotingStrickland, 466 U.S. at 689
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did not®® Second, Mr. Hale argues that trial counsel’s prior relationship with a witretse
prosecution eated a conflict of interet. Third, Mr. Hale argues that trial counsel failed to
prepare and present an adequate deféhseto each of these challenges, Mr. Hale rhats
overcome the “strong presumption” that counsel was effettive.

Trial Counsel’s Handling of Mr. Hale’s Competencé®id Not Constitute Ineffective Assistance
of Counsel.

Mr. Hale argues that trial counsel should have recognized that Mr. Hale lacked
competency and raised the issue at ffidlrial counsel has generalduty to raise the issue af
defendantlients competency “where there was evidence raising a substantial doubt about a
petitioner’'s competence to stand tri&.As explained abovédr. Hale’s claim of incompetency
is contradicted by the recofdMr. Hale &serts by way of examplethat he was “sedated even
to the point that he could not understand the type-written document regarding Trial Counsel’s
conflict of interest,” which should have alerted trial counsel that there was aithemaéstion
as to hicompetency® When asked about the conflict waiver at trial, the trial transcript shows
that Mr. Hale responded: “It's hard to read some words, but | don’t have any 1ésTiei$
response demonstrates a rational understanding of the issue at hand, even if Wd htatle

discern some words in the legal document. Neither this example nor anythingte&seecord

36 Section 2255 Motion at 323, docket no. 1

371d. at 13-15, docket no. 1

3%8|d. at 15-17,docket no. 1

39 grickland, 466 U.S. at 689

40 Section 2255 Motion at 23, docket no. 1

41U.S v. Boigegrain, 155 F.3d 1181, 1188 (10th Cir. 19¢Biternal quotations and citations omitted).

42 Memorandum Deision and Order Denying Motion for a New Trial aB8doc. 337 U.S. v. Hale (citing Trial Tr.
Vol. 3 at 54243,doc. 326 Trial Tr. Vol. 4 at 636doc. 330.

43 Section 2255 Motion at 23, docket no. 1
44Trial Tr. Vol. 3 at 4861—4, doc. 326
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shows that trial counsel should have had a substantial doubt as to Mr. Hale’s competency.
Therefore, trial ounsel’s handling ofir. Hale’s canpetencydid not constitute irféective
assistance of counsel.

Trial Counsel’s Former Relationship with an Adverse Witness Did Not Constitineffective
Assistance of Counsel.

Mr. Hale argues that trial counsel had a conflict of interest because tneetdad
“dated Pam Stone, a witness for the prosecution and “former girlfriend of Mr. Hafe\”
conflict does not arise any time defendant and his counsel had prior dealingaythetva been
at odds; rather, the interests of counsel and defendant must be divergent in the tgatent,li
such that the attorney has an interest in the outcome of the particular case thiass adverse
to that of the defendant® Although a “defendant who shows that a conflict of interest actually
affected the adpuacy of his representation need not demonstrate prejudice in order to obtain
relief,” unlessa defendantan show that counsehctively represented conflicting interests, he
has not established the constitutional predicate for his claim of ineffecsistease 4’

In this case,le record contradictglr. Hale’s suggestion of an ongoitr@mantic
entanglement” between trial counsel d@ne witness’® Rather than a “paramour,” as Mr. Hale
characterizes heMs. Stone was trial counsel’s date on two occasions in what amounted to a
short-lived “platonic” relationshiff® The relationship did not continue after trial counsel

discovered the connection between Ms. Stone and Mr. Hale, and trial counsel “talked to Mr

45 Section 2255 Motion at 335, docket no. 1

46 Halev. Gibson, 227 F.3d 1298, 1313 (10th Cir. 20@6iting United Sates v. Soto Hernandez, 849 F.2d 1325,
1329 (10th Cir. 1989)

47 Cuyler v. Sullivan, 446 U.S. 335, 34%0 (1980)(internal quotations and citations omitted).
48 Section 2255 Motioly 59 at 14docketno. 1
49 Trial Tr. Vol. 3 at 4853-25, doc. 326
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Hale about it.? When asked about thelaionship at trial, the trial transcript shows that Mr.

Hale responded: “It's hard to read some wdndshe conflict waiver] but | don’t have any

issue.®! Mr. Hale has presented no new evidence to suggest that the relationship between trial
counsel and Ms. Stone was more involved than trial counsel stated on the record.

Moreover, there is no evidence that the alleged comtftitially affected the adequacy of
trial counsel’s representatiGA Mr. Hale’s contention that trial counsel “handled Ms. Stone
delicately as one would a friend and paramour” lacks suppdrtial counsel greeted Ms. Stone
on crossexamination with §ood morning,?* but the prosecutor used the same pleasantry on
direct examinatiot® Trial counsel asked Ms. Stone questions about Mr. Hale’s home and about
Ms. Stone’s interview with agents investigating Mr. H&l&lothing in the crossxamination
suggests impropriety.

Mr. Hale has not shown that his and his trial counsel’s respective relationshipssvith M
Stone resulted in divergenti@mess in the outcome of the case between him and trial counsel or
any actual effect on the adequacy of counsel’s representatioordingly, the personal
connection among Mr. Hale, Ms. Stone, and trial counsel does not evince ineffecttanassi

of counsel.

501d. at 485:1825.

511d. at 486:1-4.

52 Cuyler v. Sullivan, 446 U.S. 335, 34%0 (1980)(internal quotations and citations omitted).
53 Section 2255 Motior 61 at 15docket no. 1

54 Trial Tr. Vol. 3 at 5067, doc. 326

551d. at 5016, doc. 326

61d. at 506-508,doc. 326


https://www.westlaw.com/Document/Ic1df024b9c1e11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_349%e2%80%9350
https://ecf.utd.uscourts.gov/doc1/18313652503
https://ecf.utd.uscourts.gov/doc1/18312756313
https://ecf.utd.uscourts.gov/doc1/18312756313
https://ecf.utd.uscourts.gov/doc1/18312756313

Trial Counsel’s Level of Preparation for Trial Did Not Constitute Inefféve Assistance of
Counsel.

Mr. Hale argues that his trial counsel “incorrectly assumed that Mr. Hallelwbange
his plea to guilty prior to trial, and as a result, he did not prepaied evidence is cited for this
assumption. Specifically, Mr. Hale finds fault with trial counsel’s allegedréattu present
evidence that the bankruptcy judgetxg Mr. Hale a firm instruction at the hearing that he was
to turn over absolutely everything regarding the property and its managenteatiusteg
which Mr. Hale contends demonstrates his “true intent for communicatingheitnustee %
Mr. Hale also finds fault with trial counsel for declining to cross-examine thieripaicy trustee
about“excessive billing practicéor about the marketing for Mr. Hale’s property as part of the
bankruptcy estate®

“[Clounsel has wide latitude in deciding how best to represefient,” and courts give
deference to counsel’s tactical decisiéhbslir. Hale hasot showrthat his trialcounsewas
deficient under the standards set fortistinckland. Mr. Hale’s attorney actively and capably
represented him at trial. He cremsamined witnesses, objected to evidence, called defense
witnesses and an expert, provided a defense theory, gave a closing argumdearigued a
motion for a judgment of acquittal under Rule 29 of the Federal Rules of Criminal Peacedur
Because trial@unsel’s performance was not deficigvit, Haleis not entitled to vacate his

sentence on that basis.

57 Section 2255 Motion 64 at 16ocket no. 1

581d. 1 67 at 16docket no. 1
591d. 11 69-70 at 17docket no. 1
60 See Yarborough v. Gentry, 540 U.S. 1, 4 (2003)
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Therefore, becaugbe motion and the files and records of the case conclusively show
that the prisoner is entitled to no rejféino evidentiary hearing on the Section 2255 Motion is
necessary. The Section 2255 Motion is denied, and Mr. Hale’s action is dismissed with
prejudice.

ORDER

IT IS HEREBY ORDERED that Mr. Hale’s Motion to Vacate Sentence Pursaag
U.S.C. § 225% is DENIED and DISMISSED with prejudice

IT IS FURTHER ORDERED that, pursuant to Rule 8(a) of the Rules Governing § 2255
Cases, an evidentiary hearing is not required.

IT IS FURTHER ORDERED that, pursuant to Rule 11(a) of the Rules Governing 8§ 2255
Cases, Mr. Hale is DENIED a certificate of appealability.

The Clerk is directed to close the case.

BY THE CO w

David Nuffer v
United States District Judge

DatedJune 12, 2017.

6128 U.S.C. § 2255(b)
62 Defendant’sViotion to Vacate Sentence Pursuan2®U.S.C. § 2255ocket no. 1filed Feb. 22, 2016.
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