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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH CENTRAL DIVISION

KARL BROADBENT,

MEMORANDUM DECISION AND
Petitioner, ORDER GRANTING PETITIONER'’S

MOTION PURSUANT TO 28 U.S.C.§ 2255
VS.

UNITED STATES OF AMERICA Case No2:16-cv-00569

Respondent.
Judge Clark Waddoups

This matter came before the court on petitioner Karl Brandon Broadbent'sriMoti
Vacate, Set Aside, or Correct Sentence Pursuant to 28 U.S.C. § 2255. (Dkt. Nee thurt
previously denied the government’s motion to stay the proceedings pending theptesn&
Court’s ruling inBeckles v. United States, 616 Fed. Appx. 415 (11th Cir. 20186¢t. granted,
136 S. Ct. 2510 (2016Dkt. No. 9). After briefing by the partieghe court held a hearing on the
§ 2255 motion on October 3, 2016. Upon further consideration of the pleadings filed by the
parties, the arguments of counsel, and relevant case law, the court GRANT Stithreepst
motion.

BACKGROUND

On September 13, 2012, Mr. Broadbent pled guilty to one count of escape pursuant to 18

U.S.C. § 751(a) and one count of being a felon in possession of a firearm pursuant to 18 U.S.C. §

922(g)(1). (2:12r-313, Dkt. No. 15). On January 22, 2013, the court sentenced Mr. Broadbent
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to 78 months in prison on each count, to run concurrently, to be followed by 36 months of
supervised releaseld(, Dkt. No. 24).

At sentencing, the court reviewed the presentence investigagiort, feund that the
guideline ange had been correctly calculated, and accepted thé asparbmitted.ld., Tr. of
Sentencing &, Dkt. No. 29). There was no discussion on the record of the underlying criminal
convictions that contributed to Mr. Broadberdféense level ocriminal history category
including the 2003 aggravated assault conviction at issueatriegdegree felony, which
qualified as a “crime of violence” under § 2K2a4d the “residual clause” located in § 4B1.2(a)
of the United States Sentencing Guidelines (US8@) PSR 17, 33Dkt. No. 26). Based on
Mr. Broadbent's total offense level of 23 andrieminal history category of VI, the guideline
range was 92 to 115 months with a period of supervised release of 1 to 3 heardJpoOn
consideration of the factors set forth in 18 €. 3553, the coundltimatelychose to vary from
the guideline range and sentenced Mr. Broadbent to 78 molath3.r( of Sentencing 16-17,
Dkt. No. 29). Mr. Broadbent did not appeal his sentence.

Mr. Broadbent filed his § 2255 motion on June 10, 2016, less than one year after the
Supreme Court issued, on June 26, 2015, its rulidghnson v. United States, 135 S. Ct. 2551,
192 L. Ed. 2d 569 (201%holding that the “residual clause” of the Armed Career Criminal Act
was unconstitutionally vague and in violation of due process). Mr. Broadbent relies on the
newly established constitutional ruledohnson for the timeliness of his petitionlohnson was
made retroactively applicable to cases on collateral review by the SupremenGugldh v.

United Sates, 136 S. Ct. 1257, 1264 (2016Jhe Ternh Circuit’s decision irJnited States v.

Madrid, 805 F.3d 1204, 1211 (10th Cir. 2015), which held that affemson, the nearly



identical residual clause in the US&&imilarly unconstitutionally vague, suppohts.

Broadbent’s assertion that his guideline range was based on unconstitutional factor

Specifically, Mr. Broadbent claims that his prior conviction for aggravatedudt, which

qualified as a “crime of violence” undg8rdB1.2beforeJohnson, placed his base offense level at

20 instead of 14. A base offense level of 14 would have placed his guideline rangewatithe m

lower range of 51 to 63 months. Accordingly, he asks for his sentence to be vacatedettis corr

guideline range to be recalculated, and for resentencing under the gardetinesrange.
DISCUSSION

Before specifically addressing whether Mr. Broadbent’s prior conviébiothird-degree
aggravated assault qualifies as a crime of violence Jteson andMadrid, the court first
addresses the government’s challengim déise timeliness of Mr. Bratbents petition and its
claim that he is procedurally defaulted from challenging his predicatectiomg for failure to
challenge them on direct appeal.

l. Mr. Broadbent’s petition is timely.

The government argues that Mr. Broadbent’s § 2255 motion is untimely and thus he has
not established his right to habeas religitst, the government claims that because Mr.
Broadbent has not shown anything in the record to demonstrate that the court radiscsons
now-invalid residual clause in imposing sentence, he cannot réghason for the timeliness of
his petition. Second, the government claims that because Mr. Broadbent has not desdonstrat
thatJohnson has retroactive applicability to the sentencing guidelines, his petition filegel mor

than thregyears after he was sentenced is untiméhe court addresses each of these in turn.



A. The Court’s Use of the Guidelines’ Residual Clause

The government argues that there is no evidence in the record that the caldrréfhe
residual clause of the USSG to evaluate Bfoadbent’s prior conviction; thug,is just as likely
that the court evaluated the conviction under the enumerated offdaesged in the comment
to § 4B1.2 or under the “physical force clause(Dkt. No. 11, p. 4). For purposes of the
governmens timeliness argumerthe government clais that vithout evidence of reliance on
the residual claus®Jr. Broadbent’'s § 2255 petition is untimely. The court disagrees with this
reasoning. Innre: Chance, the Eleventh Circuit rejected the requirement of sentencing
transcript evidence of reliance on the residual clause as “unworkable,” in parteoteaess no
requirement in the law fdhe court to specify which clause it relies upon in imposing a sentence.
2016 WL 4123844 *4 (11th Cir. Aug. 2, 2016). Whether the court utters the phrase “residual
clause,” “force clause,” or something siarit sentencing is little more than a matter of pure
happenstance, and many district courts have refused to rely on the requirementad “chan
remark[s]” to establish a defendant’s eligibility for § 2255 relief. See, e.g., Andrewsv.
United Sates, No. 2:16ev-501, at 10 (D. Utah Sept. 9, 2016) (Mem. Dec.) (noting that the court
was not persuaded by the government’s claim that defendant had “not carried hisdsiien t

that the Court relied on the Guidelines’ residual clauserijted Statesv. Ladwig, _ F. Supp.

! The government has not persuaded the court dugravated assatlis enumerateth § 4B1.2for the
purpose of tls petitionbecause it appears only in the commentary of the guidelfterstheAugust 1,
2016 Supplement to the 2015 @elines Manuallntroducing this commentaryas a response to the
Supreme Court’s decision dohnson and intendedio interprethe residual clausdohnson found the
residual clause unconstitutional; thus, according to Supreme Court and Trenothpg@ecedent, that
commentary isnvalid because it is inconsistenith the text of the guidelineendviolatesthe
Constitution or a federal statut&inson v. United Sates, 508 U.S. 36 (1993))nited Sates v. Martinez,
602 F.3d 1166 (10tgir. 2010).

* The courtaddresses the substancehef “physical fore” claimin sectionlll, infra.
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3d __ ,2016 WL 3619640, at *3 (E.D. Wash. June 28, 2016) (finding petitioner had
“successfully demonstrated constitutional error simply by showing thatahe @ight have

relied on an unconstitutional alternativeGibson v. United Sates, 2016 WL 3349350, at *1-2

(W.D. Wash. June 15, 2016) (slip op.) (concluding that when there is no record to show which
choice the sentencing court de “it must be assumed that [defendant] was sentenced under the
residual clause”).

Instead, thén re: Chance court reasoned that “if the Supreme Court has said an inmate’s
conviction does not meet one of the definitions that sudobason, then the inmate may have a
claim that he has the right to be released upon the ground that the sentence webimpos
violation of the Constitution or laws of the United States . . . or that the sentence wessis @
the maximum authorized by lawld. at *5. The court adopts this reasoning and findsftrat
purposes ofhe timeliness oMr. Broadbent’'getition,because it finds belothatafter Johnson,

Mr. Broadbent’s prior conviction under Utah’s aggravated assault statute is eo éoicgme of
violence” for purposs of applyingg 4B1.2 of the guidelines, his prior conviction was evaluated
under he “residual clause” artherefore his petition was timely.

B. Retroactive Applicability of Johnson to the Guidelines

Next, he government argues thlmhnson is not a substantive or watershed rule that
applies retroactively in collateral proceedings challenging sentenciad tmashe residual
clause of the USSG because the guidelines are advisory, as opposed to masatdtdingt
Johnson is a procedural rule. In other words, the government argues that Mr. Broadbent’
petition is untimely becauggocedural, as opposed to substantive, rddasot have retroactive

effectin guidelines sentencing casasdthereforeJohnson could not have reinstated Mr.



Broadbent’s right to pursumllateral proceedinggDkt. No. 11, pp. 73). In so arguing, the
government attempts to limit the Supreme €eurolding inWelch v. United Sates that

Johnson is a substantive rule with retroactigfed. 136 S. Ct. 1257, 1265 (2016). The court
finds persuasivéhe reasoimg of the Sixth Circuit, whiclnejected tle argumat thatJohnson is a
substantive rule as to the residual clause of the ACCA but not subs&shtivéhe residual
clause in§ 4B1.20of the USSG. The Sixth Circuit foundhat“[tjhe Supreme Court’s rationale in
Wel ch for finding Johnson retroactiveapplies equally to the Guidelines” becaudehhison
substantively changes the conduct by which federal courts may enhancd¢heeseha
defendant.'Inre Patrick, No. 16-5353, 2016 WL 4254929, at *1 (&lir., Aug. 12, 2016).
Furthermoreno ruling or stay byhe Tenth Circuipersuades the court otherwideather, the
Tenth Crcuit determinedn Inre Encinias, 821 F.3d 1224, 1224 (10th Cir. 2016) that a
petitioner could file a successive 8§ 2255 motion because he made a prima facie dhawing t
Johnson applies retroactively to the guidelindhecourt is not persuaded by the government’
argumentghatJohnson only hasselective retroactivity or that the rukeJohnson is substantive
in some contexts but not in othepsyrticularly whemre-Johnson decisions routinely applietthe
ACCA to guidelines case3hus, because the court concluttest Johnson applies retroactively
to the sentencing guidelines, it finds that Mr. Broadlsgpétition is timely.

Il. Mr. Broadbent did not procedurally default on his claim because it was not
“reasonably available” under Reed v. Ross at the time of his sentencing and
he suffered prejudice.

The government argues that because Mr. Broadbent did not raise, on direct appeal, his

current challenge to the use of his 2003 felony conviction for aggravated assauiahce his

sentence, he is barred from doing so because he cannot show cause or prejuditeeunder



procedural default doctrine. (Dkt. No. 11, p. 15). The court disagrees. The Supreme Court held
in Reed v. Ross that if a “constitutional claim is so novel that its lebakis is not reasonably
available to counsel, a defendant has cause for his failure to raise thé 468J.S. 1, 16

(1984). It further identified that a constitutiorméim is not reasonably available if it is based on

a new decision thdf) “explicitly overrule[s] one of our precedent§?) “overturn[s] a

longstanding and widespread practice” that the court has not addressed but hasgresslyex
approved” by a “neaunanimous body of lower court authority,” (@) “disapprove[s] a

practice” that the court “arguably has sanctioned in prior cagest 17(internal punctuation

and citations omitted).

TheReed court went on to conclude that “[b]y definition, when a case falling into one of
the first two categories is given retroactive application, therealmibst certainly have been no
reasonable basis upon which an attorney previously could have urged a state court to adopt the
position that this Court has ultimately adopted. Consequently, the failure oinalalefs
attorney to have pressed such a claim before a state court is sufficiendgldrdio satisfy the
cause requirementld. The court finds that Mr. Broadbéstlaims fall squarely within the first
two categoriegdentified inReed, and thus héad cause for failing to raise the validitytbé use
of his aggravated assault conviction to enhance his sentence on direct appeal.

Similarly, the court finds that Mr. Broadbent has suffered actual prejudieei®e his
guidelines sentencing range was increased based on 8§ 4B1.2(a)(2)’s uncomatiyutague
residual clause which deemed his underlying conviction as a “crime of vidl@heeTenth
Circuit has held that prejudice can be established by showing that an impayyeibgd

guideline range increased the actual amount of jail timeendaht may be required to serve.



United Statesv. Horey, 333 F.3d 1185, 1188 (10th Cir. 2003)Jore recently, the Supreme

Court held that a sentence imposed under an erroneous guideline is “plain errof'tlegen i
sentence actually imposed was within tloerect rangeMolina-Martinez v. United Sates, 136

S. Ct. 1338, 1345 (2016). In light of the foregoing, the court finds both cause and prejudice
underReed and finds that the procedural default doctrine does not preclude Mr. Broadbent's §
2255 motion.

II. Mr. Broadbent lacks any “Crime of Violencé’ sufficient to increasehis
guideline range under USSG 82K2.1.

After Johnson, for a prior conviction to qualify as a crime of violencwlar USSG 8§
4B1.2(a)(1), the conviction must havas“an element the use, attempied, or threatened use of
physical force against the person of anothéitider the' categorical approattihatthecourt is
required to employ to evaluate whether the prior conviction meetpliysitalforce’ clause
thecourt must “look only to the statutory definitions-e; the elements-of a defendans prior
offense[] anchot to the particular facts underlying [the offendeescamps v. United Sates,
133 S. Ct. 2276, 2283 (20t 3adrid, 805 F.3d at 1207 (“We focus only ‘on the elements,
rather than the facts, of a crihte determine whether it is categorically a crime of violence
under all circumstancé3. The court therefore evaluates the elements of 'Stafgravated
assault statute to determine whesth qualifies categorically as a crime of violence und86G
8 4B1.2(a)(}

The 2003 Utah statute for the offense of aggravassdult states:

*The government does not demonstrate how Wtabgravated assault statute is divisible such that the
“modified categorical approa¢hwhich allows the couttb review certairiactual findingssuch as
charging documents, should be applied pursuabesoamps. 133 S. Ct. 2276The court therefore
analyzes the statute according to the categorical approach.

8



(1) A person commits aggravated assault if he commits assault as defined in
Section 76-5-102 and he:
(a) intentionally causes serious bodily injury to another; or
(b) under circumstances not amounting to a violation of Subsection (1)(a),
uses a dangerous weapon as defined in Section 76-1-601 or other
means of fece likely to produce death or serious bodily injury.
(2) A violation of Subsection (1)(a) is a second degree felony.
(3) A violation of Subsection (1)(b) is a third degree felony.
Utah Code Ann. § 76-5-103 (2003).
Becausehe qualification for aggravated assault includes the commissgmpfe
assaultthe simple assault statute as it existed in 2003 is also cited:
(a) anattempt, with unlawful force or violence, to do bodily injury to another;
(b) a threat, accompanied by a show of immediate force or violence, to do bodily
injury to another; or
(c) an act, committed with unlawful force or violence, that causes bodily injury to
another or creates a substantial risk of bodily injury to another.
Utah Code Ann. § 76-5-102 (2003).
Mr. Broadbent's prior conviction for aggravated assault was a thinetedelony under
Utah Code Ann. § 76-5-10B)(b) (2003). This subsection does not identify a mens rea. The
Utah Criminal Codeequires a culpable mentstiate of mind for conviction ofleoffenses other
than strict liability offensesand when the definitioaf a criminal offense&loes not identify what
that culpable mental state fg)tent, knowledge, or recklessness shall suffice to establish
criminal responsibility. Utah Code Ann§ 76-2-102.In addition the Utah 8preme Court has
found that aeckless mens rea is sufficient under Utah law to establish the offensravatgd
assaultinre McElhaney, 579 P.2d 328, 328-29 (Utah 1978). A reckless mens rea, however, is
insufficient to establish a crime of violence under 8§ 4B1.2, which requires “purposeful or

intentional behavior” and does not encompassintantional mental states such as recklessness.

United States v. Armijo, 651 F.3d 1226, 1237 ({@ir. 2017 (holding manslaughter based on



recklessness was not a crime of violence under 8§ 3BUR2der the categorical approadhen,
because the elements of aggravated assaultecaret by recklessnegsannotbe a crime of
violence under ékircumstanceand thus fails to satisfy the physical force requirem&eg.
United States v. Zuniga-Soto, 527 F.3d 1110, 1124 (1aCir. 2008).

The court is not persuaded by the government’s argument that the Supremg Court’
decision invVoisine v. United States, 136 S. Ct. 2272 (2016precloses this resuttecause it did
not address the definition of a “crime of violenoe’the context of the Armed Career Criminal
Act or the USSG Voisine involved a tmisdemeanor crime of domestic violehdtleat prohibits
firearm ownership under 18 U.S.C982(g)(9) 136 S. Ct. at 2280its holdingthatareckless
domestic assaulinvolves the use of . . . physical forceiat meetghedefinition in§
921(9(33)(A) to trigger the firearms ban in 18 U.S.C2&2(g)(9)is expressly limited to the
scope of § 921§633)(A). Id. atn.4 (“[O]ur decision today concerning § 92(88)(A)’s scope
does not redwe whether8 16 includes reckless behavior. Courts have sometimes given those
two statutory definitions divergent readingdight of differencesin their context and purposes,
and we do not foreclose that possibility with respect to their required mengsl st@mphasis
added). Moreover, at least one district court has held/thathe is not applicable to the ACCA.
Bennett v. United Sates, 2016 WL 3676145 (D. Maine 2016).

Accordingly,becausehe court finds that Mr. Broadbent’s prior conviction under Wtah’
2003aggravated assault statal@es not qualify aa crime of violencédecause it can be
committed recklessly,he hasalso estalished thahis sentence was based on the residual clause

and afterJohnson, heis entitled to relief undeg 2255.
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CONCLUSION
Based on the foregoing, Mr. Broadbent’s Motion to Vacate, Set Aside, or Correct
Sentence Pursuant to 28 U.S.C. § 2255 (Doc. Nis. GRANTED. Accordingly, M.
Broadbents sentence is hereby vded. Counsel shall contact theuct to schedule a hearing so
thatMr. Broadbentan be resentenced.
DATED this11th day of October, 2016.

BY THE COURT:

ézf liitogle”

Clark Waddoups
United States District Court Judge
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