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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

RICK D. HANSEN and CONNIE B. MEMORANDUM DECISION
HANSEN, individual citizens of Utah, AND ORDER GRANTING
MOTION TO DISMISS
Plaintiffs,
V. Case N02:16CV-744DN

JPMORGAN CHASE BANK, NA, CHASE | District JudgeDavid Nuffer
BANK, JPMORGAN, JPMORGAN CHASE
& CO., CENLAR, FSB, EQUIFAX, INC.,
EXPERIAN INFORMATION SOLUTIONS,
INC., INNOVIS DATA SOLUTIONS, INC.,
TRANSUNION, LLC, and JOHN DOES
1-25,

Defendans.

This case involves claims for damages arising from alleged incomplete orrataccu
reporting of a government taking of real property owned binkifs Rick D. Hansen and
Connie B. Hansen (the “Hansensihich had negative effects on the Harsseredit rating*
The Hansenassersix claimsagainst DefendastJPMorgan Chase Bank, NA, Chase Bank,
JPMorgan, and JPMorgan Chase & GQullectively“ChaseBank™): (1) violationsof the Fair
Credit ReportingAct (“FCRA); ? (2) violations of the FCRA;(3) violation of the Fair and

Accurate Transactions Act of 2003 (“FACTA*)4) violations of the Consumer Credit

I Complaint,docket no. 2filed June 29, 2016.
21d. 19 96103.

31d. 17 104112.

41d. 17 1131109.
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Reporting Reform Act of 1996 (“CCRRA®(5) failure to reasonably investigate after multiple
contacts® and (6) defamation of creditChase Bankeeks dismiss of the Hanserisclaims
pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure for failure to statean
which relief may e granted.

Because the HanserGbmplain? fails to allege sufficientactsto support aclaim against

Chase BankChase Bank Motion to Dismis$®is GRANTED.
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BACKGROUND

The Hansens were owners of certain real proper8panish Fork, Utafthe “Property”)
where they had lived and Mr. Hansen conductednaent curbindgpusiness for more than two
decades! On December 20, 2013, the Hansens transferred ownership of the Property to the

cities of Spanish Fork and Springeilis a result of aeminent domainaking for the expansion

S1d. 19 120126.
61d. 19 127136.
71d. 19 137147.

8 Motion to Dismiss Plaintiffs’ Complaint and Memorandum in Support (ibtoto Dismiss”) docket no. 42filed
Sept. 8, 2016.

9 Docket no. 2 filed June 29, 2016.
0 Docket no. 42filed Sept. 8, 2016.
11 Complaint at 2, 7docket no. 2filed June 29, 2016.
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of the Spanish Fork/Springville Municipal AirpditThe Hansens were paid tReoperty’sfair
market value for the takintf.However, the paymentas insufficient to cover the existing debt
owed on the Propertyf.

Prior to the taking, by letters dated July 22, 2013, the Hansens notified the Prdjgarty’s
holders, Chase Bank and CENLAR, FSB (“CENLAR?"), of the government’s irdesxdrcise
eminent domain on the PropeffyThis spurred a series of communications over a period of
several months between the Hansens and Chase Bank and CE8ijakRing thelebts owed on
the Property'® Despite being repeatediyformed that the transaction was a government taking,
Chase Bank and CENLAR treated the Hansens’ notice as a request for a sHor $shart
sale” is a sale for less than value, which is treated in the industry aslasare!®

The takingresulted in Chase Bank and CENLAR!tling the delstfor an amount that
was less than full paymehtWhen the Hanserlater attempted to obtain a replacement
property, they discovered that their credit rating had dropped as a result of irdar@tzase
Bank and CENLAR furnished to tmeajorcredit reporting agencie®ncering the debtg°

Chase Bank and CENLAR had furnished informatiwat theHansens were delinquent in their

12|d. & 2-3, 1 3536, 5354.

13d. at 3.

14d.

151d. 1 4.

161d. 99 564.

171d.

181d. at 56.

191d. at 5, 1Y 20, 24, 41, 47,50.
20]d. at 6.



payments on the debts from October 2013 through December 2013, and Braptrty was
sold for less than valu®.

Beginningon JanuaryB, 2014, he Hansens sefdttersto ChaseBank and CENLAR
demanding that the information furnished to the major credit reporting agbeaiesrected to
reflecta government taking’ In responseCENLAR issued letter recanting use of the term
“shortsale” andacknowledginghatthe transaction wasgovernmentakingand that thelebt
was “paid in full.’”?® CENLAR's lettes werepublicly noticed and shared with the major credit
reporting agencie$ However,CENLAR later furnished information tthe major credit
reporting agenciethat the debt as*“settled for less than the full amount ... due to eminent
domain of the [Property]?®

Chase Bank initially responded to the Hansens’ demanuiglizatingthat it “sent an
electronic notification to the major credit agencies (Equifax, Bapgelnnovis and TransUnion)
requesting that they suppress the delinquent payments reporting on [the Harsensi{ for
October 2013, November 2013, and December 26f1GHase Bank alsootified the Hansens
that itasked the “four major credit agencigxuifax, Experian, Innovis and TransUnion) to
show that [the Hanseimad paid off (or settled) the account for less thiaa full balance as of
DecembelR7, 2013.%2” However,Chase Bank laténformed that Hanserthat it “requested that

the creditreporing agencies repotte loan as pdiin full for less tha the full balance-settled.

211d. at 56.

221d. at 7, 11 65, 68, 72.
21d. at 7, 11 70, 76.
24d.

251d. 91 7980.

%)d. 71 67.

271d. 1 85.



The credit bureaus do not report the narratBieort Sale” 28 Chase Bank continues to
characterize thdebtas settled for “less than the full balance,” without refereneegovernment
taking or the exercise of eminent dom#in.

Despite the drop in their credit ratingetHansenpurchased replacement propergj)
However,theyreceiveda higher interest rat®hich increasd their monthly mortgage payments
by approximately $40G! Theauthorized limitoon theHansens’ personal and business credit
cards also sufferegductions which impacted tivr. Hansers ability to conduct hisement
curbing business and secure future contrécts.

DISCUSSION

Chase Bankeeks dismissal of the Hansens’ clapnssuant to Rule 12(b)(6) of the
Feckral Rules of Civil Procedur&.A defendanis entitled to dismissal under Rule 12(b)(6)
when the complaint, standing alone, is legally insufficient to state a claim fan vdiief may
be granted* When considering a motion to dismiss for failure to state a claim, the thrust of all
well-pleaded facts in the complaint is presumed, but conclusory allegations need not be
considered® Nor arethe complaint’s legal conclusions and opiniasseptedwhether or not

they are couched as facfs.

281d. 88.

221d. 1792, 94.

301d. at 6.

3l)d. at 67.

321d. at 7.

33 Motion to Dismissgdocket no. 42filed Sept. 8, 2016.

34 qutton v. Utah Sate Sch. for the Deaf and Blind, 173 F.3d 1226, 1236 (10th Cir. 1999)
35 Cory v. Allstate Ins., 583 F.3d 1240, 1244 (10th Cir. 2009)

36 Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555, 127 S.Ct. 1955, 167 L.Ed.2d 929 (266¥3Is0 Brown v.
Zavaras, 63 F.3d 967, 972 (10th Cir. 1995)


https://ecf.utd.uscourts.gov/doc1/18313748703
https://www.westlaw.com/Document/Ie0996fd1948a11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1236
https://www.westlaw.com/Document/I56448cc19d6e11dea82ab9f4ee295c21/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1244
https://www.westlaw.com/Document/Ib53eb62e07a011dcb035bac3a32ef289/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_555
https://www.westlaw.com/Document/I9df1fe18919f11d98e8fb00d6c6a02dd/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_972
https://www.westlaw.com/Document/I9df1fe18919f11d98e8fb00d6c6a02dd/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_972

The United States Supreme Court has held that satisfying the basic pleadirgments
of the federal rules “demands more than an unadorned, the defendant-unlaafibdme
accusatiori.3’ “A pleading that offers labels and conclusiona ésrmulaic recitation of the
elements of1 cause of action will not dd®“Threadbare recitals of the elements of a cause of
action, supported by mere conclusory statements, do not suffistoteover, “raked asertions
devoid of further factual enhancemeaté insufficient tastate a clainthat will survive a motion
to dismiss®®

“The allegations must be enough that, if assumed to be true, the plaintiff plausibly (not
just speculatively) has a claim fialief.”*! “This requirement of plausibility serves not only to
weed out claims that do not (in the absence of additadlegations) have a reasonable prospect
of success, but also to inform the defendants of the actual grounds of the claimthgaii¥’

The HansensComplaintasserts sixlaimsagainst Chase BarfR.The predicate for
Chase Bank’s liability othe sixclaimsis alleged violatios of 15 U.S.C. 88 16812(a)
and1681s-2(b) The Hansens generally allege that Chase Balffklly or negligently furnished
incomplete or inaccurate informatiémthe major credit reporting agencies concerning the
Hansens’ debt on the PropeffyThe Hansens also allege that ChasekBaitifully or

negligently failed to investigate and correct the information it furnishedladteg repeatedly

37 Asheroft v. Igbal, 556 U.S. 662, 678, 129 S.Ct. 1937, 173 L.Ed.2d 862 (2009)
381d. (internal quotations omitted).

3d.

401d. (internal quotations omitted).

41 Robbinsv. Oklahoma, 519 F.3d 1242, 1247 (10th Cir. 2008)

421d. at 1248.

43 Complaint 11 96.47,docket no. 2filed June 29, 2016.

441d.
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notified by the Hansens of their dispd®elhe Hansens seek damages for Chase Bank’s alleged
willful or negligentnoncompliance undds U.S.C. §8 1681and16810%°

As a matter of lawthe Hansen#ail to allege sufficient facts tstate a clainagainst
Chase Bank on which relief may be granted.

No private right of action exists forallegedviolations of Section 1681s-2(a)

In assertingheir claimsagainst Chase Bank, thiansens make repeatexferenceo and
allegations concerning the obligations the FCRA imposes on furnishers of inforaadredit
reporting agencies und&b U.S.C. § 16818{a).*’ Section1681s-2(a) pertains to the duty of
furnishers to provide accurate information to credit reporting ageffchesong the obligations
imposed by Section 1682¢a)are

e a furnisher may not furnish information to a credit repgragency that it
knows or has reasonable cause to believe is inacclirate;

e a furnisher must promptly correct and update the information it furnishes to
credit reporting agencies;

e a furnisher may not furnish information to a credit reporting agency withou
notice that the information is disputed by the consuther;

e a furnisher must provide timely written notice to the consumer when it
furnishes negative information to a credit reporting agéheyd

451,

414, 19 101102, 116111, 135136, 145146.
4714, 11 96147.

4815 U.S.C. § 16818(a).

914, § 16812(a)(1).

5014, § 16812(a)(2).

511d. § 168152(a)(3).

521d. § 1681s2(a)(7).
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e a furnisher must comply with certain investigative procedwoncerning the
accuracy of the information it furnishedien a consumer raises a dispute
directly with the furnisher?

The Tenth Circuit has held that “while [the] FCRA allows federal agencies ated st
officials to enforce the[] obligations [of Section 1681s-2(a)], it does not allow comsuma
private right of action to do s@* Therefore, even assuming the Hansens’ allegations
demonstrate thdhe obligations of Section 1681s-2(a) apply to Chase Bank, and that Chase
Bank failed to comply withhem any claim that Chase Bank violated Section 168a3fails as
a matter of law.

Therefore, insofar as the Hansedglimsagainst Gase Banlare predicated on
violations of Section 1681s-2(a), thansensComplainf® failsto state a claim against Chase
Bank on which relief may be granted.

The Hansens’ allegations are insufficient to state a claiegainst Chase Bank
for violation of Section 1681s2(b)

In asserting theiclaimsagainst Chase Bank, the Hansens also make repeated reference to
and allgations concernintheduties the FCRA imposes on furnishers of information to credit
reporting agencies und&b U.S.C. § 1681s-2(5f Section1681s-2(b) pertains the duties of
furnishers tacomply with certain investigative procedures after receiving notice éconedit
reporting agency that a consumer disputes the completeness or accuuawisbédl

information®’ Among the duties imposed Bection1681s2(b) are:

531d. § 16812(a)(8).

54 Brunson v. Provident Funding Associates, 608 Fed. App’x 602, 611 (10th Cir. 204Bjting Sanders v. Mountain
Am. Fed. Credit Union, 689 F.3d 1138, 1147 (10th Cir. 20%Zee also Pinson v. Equifax Credit Info. Servs.,
Inc., 316 Fed. App’x 744, 751 (10th Cir. 20095 U.S.C. § 16812(0), (d).

55 Complaint,docket no. 2filed June 29, 2016.
61d. 711 96147.
5715 U.S.C. § 16818(b).
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e a furnisher musimely conduct an investigation with respect to the disputed
information®8

e a furnisher must review all relevant information provided by a consumer
reporting agengy”®

e a furnishemust report the results of its investigation to the consumer
reporting agencthat provided the furnisher notice of the consumer’s
dispute®®

e if the investigation reveals that the furnished information was incomplete or
inaccuratea furnisher musteport the results to all credit reporting agencies
to which the information was furstied®! and

e if the information disputed by the consumer is incomplete, inaccurate, or
cannot be verifieda furnisher mugbromptly modify, delete, or permanently
block the reporting of the informatidA.

“The investigation an information furnisher undertakes must be a reasonabfé one.”

Unlike Section 16812{a),a private right of actioexists against furnishers of

information to credit reporting agencies for violations of Section 1681s22dnweverthe
Tenth Circuit has held that “[t]lhe furnisher’s duty to investigate [under SectionZ(6§lkarises

only after a [credit reporting agency] notifies the furnisher of a dispute and rselyye&loes not

arise when notice is provided directly from a cansu™® “Thus, a consumer cannot recover

8|d. § 16812(b)(1)(A), (b)(2).

591d. § 16812(b)(1)(B).

6014, § 1681s2(b)(1)(C).

611d. § 16812(b)(1)(D).

621d. § 16812(b)(1)(E).

63 Maiteki v. Marten Transp. Ltd., 828 F.3d 1272, 1275 (10th Cir. 20XBiternal quotations omitted).
64 Sanders, 689 F.3d al 147

85Willisv. Capital One Corp., 611 Fed. App’x 500, 502 (10th Cir. 20X(H)ternal quotations omitteddee also
Sanders, 689 F.3d at 114 Pinson, 316 Fed. App’x at 751
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under [Section] 1681s-2(b) if they do not initiate the process for recovery by np@fyaredit
reporting agency] of the disput&®”

The Hansens fail tallege that thg ever initiated the inv&igative proceduresf
Section1681s-2(b) by providing notice tocredit reportingugencyof ther disputeregardinghe
completeness or accuracy of the informatititase Bank furnishetd Rather, he Hansenallege
only thatthey raised their dispute directly with Chase Bank and CENLAR, and through the
office of Senator Orrin Hatc?.

The closest thelansens comt® alleging that theginitiated the investigative procedures
of Section 1681s-2(b) is found in following allegation:

Either the [credit reporting agency] was not provided, with a [consumer dispute

verification form], containing sufficient detail to explain that this was a “tdking

and not a foreclosure type action, in which case the furnisher of information is to

blame forcausing the negative credit report, or the furnisher did provide direct

information clearly classifying the transaction as a government takisgd on

eminent domain and the [credit reporting agency] mischaracterized thactrans

as carrying a negative impact. The results were the same as neither the [credit
reporting agency] nor the furnisher satisfy the reasonable obligatidi test.

However, this allegation is generalized, conclusory, and argumentative |8dpiah is found
in the Hansensgtlaim against Chase Bank and CENLAR for failure to reasonably investigate
after multiple contacté’ But the allegation does not refer@Gbase Banlas the relevarftrnisher

of information’! Nor does the &gation identify the relevant credit reporting ageficyhe

56 Willis, 611 Fed. App’x at 50@nternal quotations omittedee also Sanders, 689 F.3d at 114®Pinson, 316 Fed.
App’x at 751

6715 U.S.C. § 1681iee also Wright, 805 F.3d at 12442

58 Complaint at 7, 11 65, 68, 72, 75,82, 86, 8990, 93, 9899, 107, 118, 14@ocket no. 2filed June 29, 2016.
891d. at 130.

01d. at 11 1271.36.

11d. at 1 130.

21d.

10
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allegationalsoacknowledges that the credit reporting agency may not have been provided with a
consumer dispute verification forfa.

Moreover, the Hansens do not allege, even on information and belief, that Chase Bank
ever received relevant informatiérom a credit reporting agency concerning the Hansens’
dispute’4 “A ‘reasonable’ investigation [by a furnisher] is one that a reasonably prudsonpe
would undertake under the circumstanc@sind “[hJow thorough an investigation must be to
be ‘reasondke’ turns on what relevant information was provided to a furnisher by the [credit
reporting agency] giving notice of a disputé.”

In the absence of allegations that the Hansens initiated the investigateeyores of
Section 1681s-2(b), and that ChasmBreceived relevant information concerning the Hagisen
dispute from a credit reporting agency to guide its investigation, any claii@hlaae Bank
violated Section 16813(b) fails as a matter of lawhereforethe Hansens’ Complaifitfails to
state aclaim against Chase Bank on which relief may be granted

The Hansens’claim for defamation of credit against Chase Bank
fails to state a claim on which relief may be granted

Chase Bank argudsr the dismissal of the Hans&rclaim for defamation of credit on
the ground that the claim is preempted by the FCRPhis argument is based on the mistaken

assumption that the claimpsedicatecbn state common law, and not the provisions of the

71d. at 7 130.

7415 U.S.C. § 16818(b).

S Maiteki, 828 F.3d at 127@nternal quotations omitted).
®1d. (internal quotations omitted).

7T Complaint,docket no. 2filed June 29, 2016.

8 Motion to Dismiss at 4, 46, docket no42, filed Sept. 8, 2016; Reply Memorandum in Support of motion to
Dismiss Plaintiffs’ Complaint (“Reply”) at 3, @ocket no. 60filed Nov. 8, 2016.
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FRCA.”® Chase Bank’s mistaken assumptis understandable because the claititlés
“Defamation of Credit® without reference to the FCRA aitd allegations do not expressly
referto the FCRAsection Chase Bank is alleged to have viol&téthe clainis allegation§?
also track the elements of a Utah common law claim for defamation
A prima facie case for defamation must demonstrate that (1) the defendant
published the statements in print or orally; (2) the statements were falses (3) th

statements were not subject to privilege; (4) the setésrwere published with
the requisite degree of fault; and (5) the statements resulted in dathages.

Specifically, the claim alleges that Chase Bank communicated and made public stathaien
were inaccurate and false concerning the Hansens’ debt &ndaperty®* And that these
communications and public statements are not subject to privilege, are maliciotusen ared
have harmed the Hansens’ reputation and caused lost profits to Mr. Hansen’s Baisiness.
However, the claim’s allegatioffsalso track the obligations and duties of furnishers of
information to credit reporting agencies under the FCRA, specificallyd®ebfi81s2(a) and
Section 1681s-2(Y. And the claim asserts the Hansens are entitled to damages for Chase
Bank’s alleged wiful or negligent noncompliance with the FCRA under Section 1681n and

Section 1681388 Moreover, the Hansens’ Response to Chase Bank’s Motion to Dismiss makes

7 Motion to Dismiss at 4, 186, docket no42, filed Sept. 8, 2016; Reply at 3,dqcket no. 60filed Nov. 8, 2016.
80 Complaint at 38docket no. 2filed June 29, 2016

811d. 1171 137147.

821d. 117 138144.

83 Jacob v. Bezzant, 2009 UT 37, 1 21, 212 P.3d 5@Bternal quotations and punctuation omitted).

84 Complaint 11 138.41,docket no 2, filed June 29, 2016.

851d. 1 142144

86d. 19 138144

87 qypra at 7-10.

88 Complaint 11 148.46,docket no. 2filed June 29, 2016.
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clear that the claim is predicated on the existence of a private right of actiostdgeishes of
information to credit reporting agencies under Section 1681s-2(b), not Utah comnf8n law.

Therefore, because the Hansens’ defamation of credit®laimn FCRA claim
predicated on Section 1681s-2(b), Chase Bank’s preemption argttaeks merit

Nevertheless, because the Hansens fail to allegehtéyaever initiated the investigative
procedures of Section 1682§), and fail to allege that Chase Bank received relevant
information concerning the Hansens’ dispute from a credit reporting agencyl®its
investigation, any claim that Chase Bank violated Section 18@f)dails as a matter of la¥
Thereforethe Hansens’ defamation of credit cldifails as a matter of law.

ORDER

IT IS HEREBY ORDERED thaChase Bank Motion to Dismis8*is GRANTED.
Consequently, the HansémdaimsagainstChase Bank are DISMISSED
SignedMarch 31 2017.

BY THE COURT

N

District Judge David\WNuffer

89 Response to Defendants JPMorgan Chase Bank, N.A.; Chase Bank; JPModydRMorgan Chase & Co.
Motion to Dismiss at 3docket no. 56filed Oct. 18, 2016The Hansens similarly argue that their claim for
defamation of credit is predicated on a private right of action undeo8d&B1s2(b), and not Utah common law,
in their Response to Defendant CENLAR, FSB’s Motionfudgment on the Pleadings at,3.819, docket

no.57, filed Oct. 18, 2016.

90 Complaint 11 137147,docket no. 2filed June 292016.

91 Motion to Dismiss at 4, 46, docket no 42, filed Sept. 8, 2016; Reply at 3lotket no. 60filed Nov. 8, 2016.
29qypraat 811.

93 Complaint 11 137147,docket no. 2filed June 29, 2016.

94 Docket no. 42filed Sept. 8, 2016.

9 Complaint 11 96.47,docket no. 2 filed June 29, 2016.
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