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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

VALLEY ELECTRICAL CONSOLIDATED,
INC.,

Plaintiff,
V.
MEMORANDUM DECISION AND
TFG-OHIO, L.P. and TETRA FINANCIAL ORDER GRANTING COUNTERCLAIM

GROUP, L.C.C. PLAINTIFF'S MOTION FOR PARTIAL
SUMMARY JUDGMENT AND DENYING
Defendants PLAINTIFF'S MOTION FOR PARTIAL
SUMMARY JUDGMENT
TFG-OHIO, L.P.,

Defendant and
Counterclaim Plaintiff | Case No2:16-cv-00751

V. District Judge Jill N. Parrish
VALLEY ELECTRICAL CONSOLIDATED,
INC.; EVETS ELECTRICINC.; and J.L.
ALLEN CO., LLC,

Counterclaim
Defendants

Before the ourt are TFGOhio, L.P.’s(“TFG”) Motion for Partial Summary Judgment
(ECF No. 44) and Valley Electrical Consolidated, Inc.’s (“VEC”) Motion Partial Summary
Judgment (ECF No. 48). For the reasons set forth bet@anpurt GRANTS TFG’'s Motion for
Patial Summary Judgment and DENIEE&EC’s Motion for Partial Summary Judgment.

l. INTRODUCTION

This is a contract case. VEC, as the lessee, and TFG, as the lessor, entered into a Master

Lease Agreement. The Master Lease provided for a Base Term ofsiRimyonths. It also
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provided that the lease would extend for an additional twelve months unless VEC provided
written notice of its intent to elect a different eofdterm option at least 180 days before the end

of the Base Term. VEC failed to provide such notice. Consequently, TFG contends @at VE
was requiredo make twelve additional monthly rent payments. VEC admits that it has not made
any of the additional reqtayments. But it argues that it was not required to do so for a variety of
reasonsThe ourtis unconvincedy VEC’s arguments and therefore holds that VEC is liable
for breach of contract becausdasfailed to make any of the twelve monthly rent payments.

Il UNDISPUTED FACTS
A. THE PARTIES

VEC is a construction solutions provider for oil and gas, industrial, andrpmmeration
markets. TFG is in the business of leasing equipment and other property to ledsedsrm of
finance leases. Generally, a finance lease is a “fi@ad lease used by a business to finance
capital equipment.’Finance LeaseBlack's Law Drctionary (10th ed. 2014). “The lessor’s
service is usually limited to financing the asset, and the lessee pays @aceteosts and taxes
and has the option of purchasing the asset at lease-end for a nominalgbrice.”

B. THE LEASE

On December 8, 2011, VE@Gs the lessee, and TFG, as the lessor, executed the Master
Lease Agreement. Master Leasg, ECF No. 441. Pursuant to the Master Lea$€G leased to
VEC certain equipment and other property (the “Leased Property”). Master Hdas€he
Leased Propertys described in the Amended and Restated Schedule No. 001 to the Master
Lease (the “Lease Schedule'Lease Schedule, ECF No.-B84The Lease Schedule and the
Master Lease are collectively referred to as the “LeaBee” purpose of the Lease was to fund
the cost of improvements and equipment for a VEC facility located in GkeSpencer Dep.

62:18-63:13.



The Lease Schedule provides that the Base Term of the Lease isithirtgnths. Lease
Schedule #1. The Base Term began on March 6, 2012, and endddaoch 31, 2015See
Master Lease §; Lease Schedule4] The Master Lease provides VEC with certain options
upon the conclusion of the Base Term:

19. [VEC'S] END OF TERM OPTIONS

Upon the completion of the Base Term of any Lease, provided at least one
hundred eighty (180) days prior written notice is received by [TFG] from [VEC]
via certified mail, [VEC] shall irrevocably elect ethe of the following options:

(i) purchase all, but not less than all, of the Leased Property for a price to be
agreed uporby [TFG] and any applicable Assignee and [VEC]; (ii) extend the
Lease for twelve (12) additional months at the rate specified on the respectiv
Schedule, or (iii) return the Leased Property to [TFG] at [VEC’s] expense
destination within the continesdtUnited States specified by [TFG] and terminate
the Schedule .... With respect to options (i) and (iii), each party shall have the
right in its absolute and sole discretion to accept or reject any terms of ggiarha

of any new Schedule, as applicablN THE EVENT [TFG] AND [VEC] HAVE

NOT AGREED TO EITHER OPTION (i) OR (iii) BY THE END OF THE BASE
TERM, OR IF [VEC] FAILS TO GIVE WRITTEN NOTICE OF ITS
ELECTION VIA CERTIFIED MAIL AT LEAST ONE HUNDRED EIGHTY

(180) DAYS PRIOR TO THE TERMINATION OF THE BBE TERM, THEN
OPTION (ii) SHALL AUTOMATICALLY APPLY AT THE END OF THE
BASE TERM.

Master Lease 19.

In sum VEC, so long as it provided 1&[ay prior written notice, coulbrevocably elect
either of the three endff-term options: (i) purchase d@he Leased Property; (ii) extend the Lease
for twelve additional months; or (iii) return the Leased PropesgeMaster Lease 9. If,
however, VEC failed to provide the requisite notice, then a twmaleeth extension would
automatically apply at the end of the Base TeBaeMaster Lease 9. The twelvemonth
extension would also automatically apply if the parties were unable to agreaam(Qpar (iii)

by the end of the Base Ter®eeMaster Lease 19. With respect to option (ijpurchase of the



LeasedProperty,both parties hatlabsolute and sole discretioto accept or reject any terms of
purchase. Master Leasd §.

The Master Lease defines an “Event of Default” to include, among other things, any
failure “to make any payment of rent..which remains unremedied for five (5) days.” Master
Lease 16(a)(1). Paragraph 17(a) of the Master Lease provides:

“Upon the occurrence of any Event of Default, [TFG] may, with or without the

giving of notice, do any one or more of the following: (10) With or without

terminating the Lease, recover the Casualty Loss Value of the Leased yaspert

of the rental payment date immediately preceding the date of Default.”

Master Lease 7(a).

The Casualty Loss Value of the Leased Property, as set forth inittRrobthe Master
Lease, is $219,5820 for any date that was thidgix or more months from the Commencement
Date of the Lease. Master Lease, Ex. B. Paragraph 17(c) of the Master losédesp

[TFG] shall be entitled to recover all costs and expemsasred by [TFG] in

exercising any or all of the abolisted remedies, including without limitation..

reasonable attorney fees and court costs incurred in connection therewith or in
connection with any collection activities, negotiated settlemenbtberwise

resulting or arising from [VEC’s] Default, and any indemnity, plus intevasall

of the above until paid (before and after judgment, if any) at the lesser ofdhe ra

of twenty-four percent (24%) per annum or the highest rate permitted by law.

Master Lease 7(c).

The Master Lease also contains provisions regarding modification, waitegration
and choice of lawWith respect to modification, the Master Leds®y not be contradicted by
evidence of any alleged oral agreement and any ehangnodification must be in writing
signed by the parties hereto.” Master Lea20(®%) (emphasis removed)/ith respect to waiver
“[a]ny waiver by [TFG] of any right or remedy must be in writing spealficidentifying what is

being waived.”Master Leae Y17(b). With respect to integration, the Lease is “the entire

agreement between the parties and shall supersede all prior communications, representations,



agreements and understandings, in any form, and there is no understanding or agreement
between the parties, oral or written, which is not set forth herein.” Master Le¥@)Y With

respect to choice of law, the Master Lease provides that it is to be “gdu®rr@end construed in
accordance with the laws of the State of Utah.” Master Le28&Y (emphasis removed).

C. THE SECURITY AGREEMENT

In connection with the Lease, the parties executed a Security AgreementitySecu
Agreement L, ECF No. 5. Pursuant to the Security Agreement, VEC granted to TFG a cash
security deposit in the amount of $137,238.00, tw4inty percent of the amount funded under
the Master Lease&SeelLease Scheduledf Security Agreement §. Neither the Lease Schedule
nor the Security Agreement set a date on whi€l was required toeturn the security deposit
to VEC.

Between March2013 and November 2014, Rick Razecca, a TFG National Account
Executive, and Brenda Spencer, VEC’s then Chief Financial Officer, coivateaby email
and over the telephomegardingthe release of the security depoSikeECF No. 511 at 1026.

On April 10, 2014, the parties executed a Partial Collateral Release (the “Bltatef@l
Release”). First Collateral Release, ECF No-14ét 1516. Pursuant to the First Collateral
Release, TFG released $45,769.30 to VEE€eFirst Collateral Relese 1. By executing the
First Collateral Release, VEC acknowledged and ratified that “the SecuritgrAgne and the
Lease shall remain in full force and effect without changest Collateral Release ®f3.

On November 11, 2014, the parties executewbtleer Partial Collateral Release
Agreement (the “Second Collateral Release”). Second Collateral Release, ECFatl@024.
Pursuant to the Second Collateral Release, TFG released to VEC the remathdesemfurity
deposit, $91,469.3®BeeSecond Coliteral Release . With this second release, TFG released

the entire security deposit, $137,238.00, before the end of the Base Term. Spendif 8eld.



By executing the Second Collateral Release, VEC again acknowledged and ratifiitiethat
SecurityAgreement and the Lease shall remain in full force and effect without ch&egand
Collateral Release 3.

D. VEC FaILs TO PRovVIDE TIMELY NOTICE

Because the Base Term of the Lease ended on March 31, 2015, VEC had tattgne wr
notice of its enebf-term electionon or before October 2, 2014 satisfy the writtemotice
requirementSeeMaster Lease 9. VEC did not give notice of its erad-term election on or
before October 2, 2014. Spencer Dep. 59:9-12.

On January 8, 2015nore than threamonths after the writtemotice deadlineMr.
Razecca emailed Ms. Spencer. ECF Nol5t 29. Mr. Razecca wrote, “I understand we have
not received your notice [to elect an esfelerm option]; [my supervisor, Greg Emery,] asked
me to send you information as to what we typically receive from clientd? &€& 511 at 29.

Mr. Razecca went on to write, “On your letter head [sic], simply state wirdended at the end

of the term, 1. Purchase, 2. Extend or 3. Return.” ECF Nda. &129. Ms. Spencer respondsd
emailthe next day. ECF No. 5l at 31. She attached to the email a letter in which she wrote that
VEC “intends to exercise its option to (i) purchase all, but not less than all otdked|
[property] for a price to be agreed upon by [TFG].” ECF No. 51-1 at 32.

During the next two weeks, Ms. Spencer and Rlazecca exchanged a number of emails.
On January 13, Ms. Spencer asked whether TFG received a hardcopy of thadettatthe
next steps were. ECF No.#1lat 35. On January 14, Mr. Razeceaponded that VEC received
the letter that morning. ECF No. Blat 34. On January 19, Ms. Spencer asked whether there
was “[a]ny further follow up.” ECF No. 51 at 34. Two days later, on Jamy 21, Mr. Razecca

wrote that Mr. Emerwas out of the officand that “[Mr. Emery] would be in touch . if he



needs anything else.” ECF No.-%lat 34. This ended the exchange between Ms. Spencer and
Mr. Razecca, and the parties did not communicate in writing for close to two months.

E. PAYOFF NEGOTIATIONS

On March20, 2015Mr. Emery emailed Ms. Spencer. ECF No-Bat 37. Mr. Emery
wrote, “[a]s per our conversation, attached is the payoff letter and betbw liseakdown.” ECF
No. 511 at 37. Upon receipt of the payoff, VEC’s obligations under the Lease wodkkebsed
satisfied and TFG would transfer its interest in the Leased ProperyG@o EXCF No. 541 at 38.
The total payoff was comprised of: (1) a residual payoff of $219088%2) six extension
payments, totaling $92,817.18; and (3) taxes in the amount of $22,131.14. ECFNat 317.
Thus, the total payoff amount was $334,530.32. ECF No. 51-1 at 38.

In internal emails, Ms. Spencer and other VEC employees discussed how to respond t
the payoff letterSeeECF No. 476 at 23. In one email, Ms. Spencerate:

If we went by the contract[,] the extension would be 12 months[.JTFG] is

requesting a 6 month extension because we were late with the noticéfdels

if April rent not paid[,] [TFG] will enforce the contract[.] . Our payoff to them

needs to have two components: Residual Value [and] Extension due to late

notice[.]

ECF No. 47-6 at 2. In a subsequariernalemail, Ms. Spencer wrote, “lI want to confirm that we

are not going to pay the April payment.” ECF No. 47-6 at 3.

F. VEC STOPSMAKING RENT PAYMENTS

VEC never accepted the terms of the payoff leBeeGreenwell Decl. . VEC has not
made any monthly rental paymentsr any payments at all on the LeassanceApril 1, 2015.
Greenwell Decl. . VEC continues to use the Leased Property, and it has made no effort to

return or stop usinthe Leased Propertirerry Dep. 7:9-8:2.



G. PROCEDURAL BACKGROUND

On December 10, 2015, VEC filed a complaint against TFG. Compl., ECFNorHe
complaint contains three causes of actibimst, VEC alleges that TFG breached the Master
Lease by “failing and refusing to agree upon a price for the Leased fyrapdrfor failing to
sell the Leased Property to VEC for its fair value.” Comd3fSecond VEC alleges that TFG
breached the “implied covenant gbod faith and fair dealing by failing and refusing to agree
upon a price for the Leased Property.” Comd.7{Third, VEC seeks a declaration that that its
only obligation under the Master Lease “is to pay the fair value of theetlda®perty and the
fair value of the Leased Property is its appraised value.” Cor2gl. YfEC has moved for partial
summary judgment on its claims for breach of contract and breach of the impliethicboé
good faith and fair dealing.

In responséo VEC’s complaint TFG brought multiple causes of action against VEC and
other counterclaim defendants. Counterd.4%4118. TFG has moved fopartial summary
judgment on its First Cause of Actiobreach of contract. Countercl $953. Under the First
Cause of Action, TFG alleges that VEC has “breached its obligations under geehyetailing
to make all payments due under the Lease.” CounteE&2. TFG alleges that it has suffered
damages in excess of $246,382.89 as a result of the breach. Countercl. § 53.

. ANALYSIS
A. MOTION STANDARD

Summary judgment is appropriate when “there is no genuine dispute as to anglmat
fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. Dié€a)
movant bears the initial burden of demonstrating the absence of a genuine dispute of materia
fact. Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). Once the movant has met this burden, the

burden shifts to the nonmoving party to “set forth specific facts showing that tlzegemiine issue



for trial.” Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986). To do so, the nonmoving party
“must do more than simply show that there is some metaphysical doubt as to thal e’
Matsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 586 (1986).

When the nonmoving party bears the burden of proof at trial on a dispositive issue, that party
must “go beyond the pleadings” and “designate specific facts” so as to “mh&wiag sufficient to
establish the existence of an essential element to that party’s Catetéx 477 U.S. at 322. “The
plain language of RulB6(c) mandates the entof summary judgment... against a party who fails
to make a showing sufficient to establish the existence of an elementaddsetitat party’s case,
and on whiclthat party will bear the burden of proof at tridd’ As such, summary judgment is not
a “disfavored procedural shortcut” but rather “an integral part of the Federal Rudeslele” that is
designed “to secure the just, speedy and inexpensive determination of ex@mry ktti

B. TFG’sBREACH OF CONTRACT COUNTERCLAIM

The court first addresses TFGBotion for partial summary judgment, which seeks
summary judgment oMfFG’s breackof-contract counterclainiThe elements of @rima facie
case for breach of contract are (1) a contract, (2) performance by the party seetusgy, (3)
breach of the contract by the other party, and (4) damaBeg.'v. Axiom Design, L.L.C20
P.3d 388, 392 (Utah 2001).

Here, it is undisputed that the parties formed advabntract, the Leasénd it is
undisputed that the Lease provides for liquidated damages in the event of bie@choes,

however, contend that TFG has failed to establish the second and third elements,apegform

! Here, the Master Lease provides that “the Master Lease, the lease docunkths, lagal
relationship between the parties shall in all respects be governed by and coinsaetmordance
with the laws of the state of Utah.” Masteralse 20(e). Consequently, Utah law goveaikof

the claims at issudecause “questions involving the extent of contractual obligations are
determined by the law chosen by the parties if they have made an effective chApicdNat'l

Fire Ins. Co. v. Farmers Ins. Ex¢i®27 P.2d 186, 188 (Utah 1996) (citation omitted).



and breachThus the court first addisses whether TFG adequately performed under the Lease
and then turns to the question of whether VEC breached the terms of the Lease.

1. Performance

It is undisputed that TFG provided the funding requivgdhe Lease and that VEC still
possesses the Leased Property. Despite this, VEC argues that TFG dadegnately performed
under the Lease. Specifically, VEC contends that TFG materially bretuhégdase when it (1)
failed to negotiate a purchase price for the Leased Property in good faith ahd 1@} return
VEC'’s seurity deposit after VEC made twelweonthly payments.

a. Whether TFG Materially Breached the Lease by Failing to Negotiate a PurchaserPrice i
Good Faith

VEC argus that TFG materially breached the Lease by failing to negotiate a purchase
price for the Leased Property in good faith. Specifically, VEC contends thawvaB@equired to
negotiate in good faith as soon as VEC put TFG on notice that VEC intended tospuitvha
Leased Property. This argument fails for three reasons.

First, setting aside VEC’s other affirmative defenses, TFG was not requireddtateg
a purchase price for the Leased Property. As discussed above, VEC could plechise the
Leased Prpertyonly if it gave notice of its intent to do so 180 days before the end of the Base
Term. Because VEC never provided such notibe Lease automatically extended for an
additional twelve months at the end of the Base Term. TFG had no obligationdtiatecg
purchase price because VEC failed to give the required notice. Thus, mpassible for TFG
to breach the implied covenant by negotiating in bad faith because it was noteabligat
negotiate a purchase price.

Second even if TFG were requiretb negotiate a purchase price, both parties had

“absolute and sole discretion to accept or reject any terms of purchaesseimnce, VEC asks the

10



court to use the implied covenant of good faith and fair dealing to impose an obligation on
TFG—to negotiatea reasonable purchase prethat is inconsistent with the plain language of
the Master Lease. But the implied covenaarnot be used to “nullify a right granted by contract
to one of the parties or to require a party vested with a contract right tasexiat right in a
manner contrary to that party’s legitimate gaterest.”Brehany v. Nordstrominc., 812 P.2d
49, 55 (Utah 1991). Consequently, TFG had absolute and sole discretion to reject VIlBE's ter
of purchase if doing so was consistent with T&I8gitimate selinterest’? Consequently, VEC's
argumentbased on the implied covenant fails because it is inconsistent with the plain language
of the Master Lease.

Third, even if TFG was required to negotiate a purchase price, there is no evideiitce that
negotiated in bad faith. Based on the language of the Master Lease, VEC mudhahdoirG
exercised its “absolute and sole discretion” to “reject any terms of purchase” iaithad FG

offered to sell the Leased Property to VEC and to relieve VHG obligations under the Lease

2 VEC also contends that it had a right to purchase the Leased Property for ten peticent of
amountfinanced under the Leaseikk VEC’s other arguments, this one too is contraditied

the plain language of the Master Lease and the record. VEC contends thatneégotigtions,

Mr. Razecca led Ms. Spencer to believe that the Leased Property could be purohadead f
percent of the amount financed under the Lease. But VEC doesveotihg evidence ahis
“agreement VEC relies on Ms. Spencer’'s declaration, which providest twas my
understandinghat, at the end of the lease, the residual value of the property would be calculated
at an amount not to exceed 10% of the total amboanced.” Spencer Decl. ZB (emphasis
added) But there is nothing in Ms. Spencer declaration indicating that MCTFGagreed that

VEC could purchase the Leased Prop@styten percent of the amount financed. Moreover, even

if thereweresuch an agement, the Master Lease contains a merger clause, mugiies that

the Lease is “the entire agreement between the partiesand shall supersede all prior
communications, representations, agreements and understandings, in anynébthera is no
understanding or agreement between the parties, oral or written, which is nottlsdtefrein.”
Master Lease §0(a). Thus, VEC cannot rely on any alleged oral agreement reached prior to the
execution of the Master Lease. Finally, the Master Lease speaks dioetttéyissue of purchase
price, providing that the price is “to be agreed upon” by the parties. Master {&8sIf VEC
wanted the right to purchase the Leased Property for ten percent of the amount firtanced, i
should have included that term letMaster Lease.

11



for $334,530.32. After receiving this offer, Ms. Spencer wrote in an email, “I belreve t
negotiating starts now.” ECF No. %/at 2. Yet there is no evidence that Ms. Spencer (or anyone
else at VEC)ever responded to TFGuffer. Instead, it appears that VEC decided to litigate
rather thamegotiate.

For the reasons set forth above, the court concludes that VEC has failed to shidvGtha
materially breached the implied covenant by failing to negotiate a perghnae in @od faith.
TFG was not required to negotiate a purchase price, and even if it were, it had absblsbée
discretion as to the purchase price it was willing to acéépteover,VEC has no evidence that
TFG exercised this discretion in bad faith. Acdoglly, the court concludes that VEC'’s
performance was not excused based on TFG’s alleged failure to negotiate a puickase p
good faith.

b. Whether TFG Materially Breached the Lease by Failing to Release VEC’s $ecurit
Deposit

VEC contends that TFG materially breached the Lease by failing to release VEC's
security deposit after VEC made twelve monthly rent paynteimsupport of thisVEC argues
that, during the negotiation of the Master Lease, Mr. Razecca represented diigtlarad in
writing that TFGwould return VEC’s security deposit in full after VEC made twelve monthly
lease payments. Spencer Dedb.

A material breach includes “a failure of performance which ‘defeats the vgst @b the
contract’ or ‘[is] of such prime importance that the contract would not have been fndadkzuit
in that particular had been contemplatedP@lyglycoat Corp. v. Holcomib91 P.2d 449, 451

(Utah 1979). “The law is well settled that a material breach by one party to aata@xtcuses

3 At oral argument, counsel for VEC suggested #MEC was abandoning this argument.
Nevertheless, the court addresisgsnerits

12



further performance byhe nonbreaching partyHolbrook v. Master Protection Corp883 P.2d
295, 301 (Utah Ct. App. 1994) (quoted Eggett v. Wasatch Energy Cor®4 P.3d 193, 199
(Utah 2004)).

The right to terminate for material breach can be waived if the party havinggkite r
elects not to and continues to receive the benefits of performance from the brgaechin@3
Williston on Contracts 63:9 (4th edgee also In re Estate of Flakél P.3d 589, 599 (Utah
2003) (quotingSoter’s, Inc. v. Desert Fed. Sav. & Loan As857 P.2d 935, 937 (Utah 1993))
(“A waiver is the intentional relinquishment of a known right. To constitute a walwere must
be an existing right, benefibr advantage, a knowledge of its existence, and an intention to
relinquish it. [The relinquisment] must be distinctly made, although it may be express or
implied.”).

Here, VEC’s securitydeposit argument fails for three reasokgst, TFG was not
contractually obligated to return the security deposit after VEC nvaglee monthly payments.
The parties’ final agreement does not provide for an early release of the seteptgit. The
Lease Schedule provides:

Security Deposit: As additional security for the financing provided under. thi

Lease Schedule, [VEC] shall provide (or [TFG] shall hold back from any funding

a Security Deposit in the amount of $137,238.60, to be collected (or held back by

[TFG] from any funding) prior to or in connection with any lease financing

provided hereunder, and to be held in an instrument acceptable to [VEC].

Lease Schedule9} If VEC wanted the security deposit released before the end of the liease, i

should have negotiated for that term in the Lease Schédiutéd not. There is nothing in the

* VEC points to an email exchange between Mr. Razecca and Ms. Spencer to supgmn its cl
that TFG was required to release the security deposit after VEC made tweltldynrent
payments.SeeECF No. 461 at 49. In the emails, Mr. Razecca represents that the security
deposit would be returned after twelve monthly paymes¢eECF No. 461 at 49. But this
exchange occurrelgeforethe parties executed the Lease. And the Lease, which does not provide

13



Lease Schedule, or the Master Lease, that provides forl&@seeof the security deposit before
the end of the Lease. Accordingly, the court concludes that TFG did not breachgbevbea it
failed to return the security deposit after VEC made twelve monthly rentguagm

Secondeven assuming that TFG breached, VEC has failed to show that the breach was
material because it has not identified any damages flowing from the allegach.biEC
contends that TFG breached by failing to return the security deposit in a timaalyer. But
VEC does not identify any dames flowing from the alleged breach. TFG released the security
deposit in 2014, before the end of the Base Term. There is no evidence whatsoever that the
alleged breach “defeat[ed] the very objeat'the Lease: VEC possessed the Leased Property for
the entirety of the Base Term and it received the security deposit before the Basen@ed.
Thus, even assuming that TFG breached, VEC has failed to show that the alleged bseach wa
material because no reasonable fact finder, based on the record, could concltiue lihedich
“defeat[ed] the very object” of the Lease.

Third, even assuming that TFG materially breached, VEC cannot use this as a excuse for
non{performance because, by continuing performance, it waived its rightrim&te the Lease.
TFG, accoding to VEC, materially breached the Lease in April 2013 by failing to returns/EC
security deposit after VEC made twelve monthly rent payments. But insteadnnating the
Lease then, VEC continued to perform for an additional twinty months. VECaccepted the
benefits of the Lease, and it did not assert the alleged breach as groundsstoomaaqatil after
this action commencedyears after the alleged breach. In fact, after TFG allegedly materially

breached, VEC executed the First Collateral Release and the Second Collatzrs¢ Ral both

for an early release of the security deposit, is “the entire agreement betweenidéise. paaind

shall supersede all prior conunications, representations, agreements and understandings, in any
form, and there is no understanding or agreement between the parties, oigtear which is

not set forth herein.Master Lease 40(a).

14



documents, VEGcknowledgednd ratified that the Security Agreement and the Lease “shall
remain in full force and effect without change.” Consequently, the court concludesvéraif e
TFG materially breached, VEC waived its right to terminate the Lease becauseerit |
acknowledged and ratified that the Security Agreement and the Lease remauletbned and
effect, and it continued to perform for an additional twdoty months.See Longenecker v.
Brommer, 368 P.2d 900, 903 (Wash. 1962) (right to terminate was waived by party that
“continued to accept the benefit of [other party’s] performance and did not &&sbreach as a
grounds for rescission of the contract until this action was institutgd.”).

In sum, VEC has failed to show that TFG materially breached the Leasslibg fo
return the security deposit after VEC made twelve monthly payments. Evenoiild, ¢/EC
waived its right to terminate the Lease because it continued to perform undeatiefor two
years after the alleged breach. Consequently, the court concludes that VECgectomwas
not excused by TFG’'s alleged failure to return the security deposit afteretwabnthly
payments.

c. TFG Adequately Performed Under the Lease

For the reasons set forth above, the court concludes that TFG adequateiygrbrioder
the Lease. TFG provided the funding required under the Lease and VEC still possesses
Leased PropertyMoreover,VEC has failed to show that TFG materially breached thed by
failing to negotiate a purchase price in good faith or by not returning thatgedeposit after

VEC made twelve monthly payments.

® VEC's newfound defense is also inconsistevith its complaint. In its complaint, VEC asks
for “a declaation that its only obligatiomnder the Master Lease Agreement is to pay the fair
value of the Leased Property.” Compl22. Nowhere in the complaint, not even in the
alternative, does VEC ask the court to declare that its performance was exasesgdm TFG’s
failure to return the security deposit.
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2. Breach

TFG contends that VEC breached the Lease because it failed to make any of the twelve
additional monthly renpayments VEC admits that it has not madeose payments. But it
contends that it was not required to do so because TFG waived its right to exteedgbddr
twelve additional months. VEC also argues that it was not required to make any aditiond
rent payments because it elected to purchase the Leased Property, as opposad tthext
Lease.

a. Whether TFG Waived Its Right to Enforce the Twelve-Month Extension

VEC contends that it was not required to make additional rent payments because TFG
impliedly waived its right to enforce the twelmeonth extension. In support of this, VEC points
to an email from Mr. Razecca to Ms. Spencer. In the email, Mr. Razecca wrote, ‘$tandawxe
have not received your notice [to elect an-efiterm option]; GregEmery] asked me to send
you information as to what we typically receive from clients.” Mr. Razecca atste WOn your
letter head [sic], simply state what is intended at the end of the term, 1. Purchasen@.dE 3.
Return.” For further support, VEC points to Ms. Spencer’s declaration, which pspviiek
Razecca represented to me that, although the notice was late, he did not believelthievao
issue.” Spencer Decl. 1B.

“The exercise of an option requires the affirmative performance op@on according to
its specific terms.’Geisdorf v. Doughty972 P.2d 67, 70 (Utah 1998). But “it is generally held
that a lessor may waive strict compliance with option provssiod. at 71. “Waiver requires
three elements: (1) an existing right, benefit, or advantage; (2) knowledtgeexistence; and
(3) an intention to relinquish the rightSoter's 857 P.2d at 940. “[A]ny waiver must be
distinctly made, although it may be express or impligdéisdorf 972 P.2d at 72 (quoting

Soter’'s 857 P.2d at 940).
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Because a party must strictly comply with an option provision, “it logicallpvia that
that a stricter standard is necessary for the waiver of option requirememtthabavhit is
required for waiver of bilateral contract provisiondd. Accordingly, trial courts must be
“especially careful in their examination of the evidence in questions of wangeroption
performance.’ld. Moreover, “courts should be cautious in finding implied waiver on the part of
an optionor unless the totality of the circumstances demonstrates an unambiguts weae/e
the strict compliance required to exercise an optith.(footnote omitted).

Here, VEC has failed to show that a reasonable flader could conclude that TFG
unambiguouslyindicated that it intended to waive strict compliance with the writigice
provision (and thus its right to enforce the tweteenth extension). Mr. Razecca informed Ms.
Spencer that TFG had not received VEC’s-efiterm election, and he provided an example of
what VEC could send to provide notice. At best, the email suggests thatohis{@eredvhether
to waive strict compliance with the writtemotice requirement. Perhaps TFG would have waived
the requirerent if VEC elected to return the Leased Property, as oppospdr¢baset. Or
perhaps VEC may have indicated that it intended to elect the twedaéh extension. In any
event, the email does not evidencan unambiguous intent to waive the writt@stice
requirement (and thus the twelve-month extension).

VEC's reliance on Ms. Spencer’s declaration further undermines its arguxEC cites
Ms. Spencer’s declaration for the proposition that “Razecca represented torSpahtsde
notice would not be ansisue” ECF No. 46 at 17 (emphasis added). But this is not what the
declaration says. It provides, “Rick Razecca represented to me that, altheugltite was late,
he did not believe this would be an isSugpencer Decl. 13 (emphasis added). Thereais

important difference between Mr. Razecca saying that “late notice woulcerent ssue” and
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him saying “he did not believe [late notice] would be an issi&é formerindicates an
unambiguous intent to wa the writteanotice deadline-the latter doesnot. Thus, VEC, in
misrepresenting its former CFO’s declaration, highlights the fact that theramiaiguity as to
whether late notice was an issue.

Whatever Mr. Razecca initially believed, by March 2015, TFG made clear to \é&C th
late notice was an igs. TFG proposed terms on which VEC could buy out the Lease. The terms
included six extension payments, totaling $92,817.18. Notably, VEC did not protest that TFG
had waived its right to enforce the twelr®nth extension. Instead, Ms. Spencer and oth& VE
employees brainstormed alternative payoff amounts. Ms. Spencer even \@otepayoff to
them needs to have two components: Residual Value [BErtHnsion due to late noti¢e
(emphasis added). VEC's reaction to the payoff letter shows that VEC dmtlrete that TFG
had waived the writtenotice requirement. In fact, Ms. Spencer appears to concede that TFG
had the right to enforce the twelve-month extension.

Finally, the waiver argument is undermined by the plain language of the Maata. Le
The Master Lease provides that “[a]ny waiver by [TFG] of any right or rgmmealst be in
writing specifically identifying what is being waivedaster Lease 17(b) (emphasis added).
Although a newaiver clause is not dispositive on the issue of whether a party waived ,atright
does constitute evidence that a party does not intend to waive its right to sfiocinpece.
Living Scripture, Inc. v. Kudlik890 P.2d 7, 10 (Utah 1995) (cited ASC Utah, Inc. v. Wolf
Mountain Resorts, L.C245 P.3d 184, 1996 (Utah 2010)). Here, the waaiver clause supports
the conclusion that no reasonable fact finder could conclude that TFG intended to svagld it
to enforce the twelvenonth extension because the alleged waiMdr. Razecca’s emai-did

not “specifically identify[] what [was] being waived.”
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In sum, the court concludes that VEC has failed to show that a reasonable fact finde
could conclude that TFG waived its right to strict performance of the wntidoe requirement
(and thus its right to enforce the twelrenth extension). At best, the evidence shows that TFG
consideredwaiving the writteAnotice requirement. Consequently, the court concludes that
VEC'’s obligation to make additional rent payments was not excused based on TEGes all
waiver.

b. Whether VEC Breached the Terms of the Lease

VEC contends that TFG has failed to show that VEC breachetetims Lease. VEC
argues that it was not obligated to pay rent for twelve additional months betg@nseided
written notice of its intent to purchase the LeaBeoperty. According to VEC, TFG could not
extend the Leastr twelve months because VEC provided notice of its intent to purchase the
Leased Propertigefore the end of the Base Temut this argument is inconsistent with the plain
language of the Masté&ease.

“If the language within the four corners of the contract is unambiguous, the parties’
intentions are determined from the plain meaning of the contractual language, and ridoe cont
may be interpreted as a matter of lawebBank v. Am. Gen. Annuity Serv. Cosd.P.3d 1139,
1145 (Utah 2002) (quotin@ent. Fla. Invs., Inc. v. Parkwest Assoe) P.3d 599, 605 (Utah
2002)). Only when the language within the four corners of the contract is ambiguousocaih a ¢
consider extrinsic evidence to determine the intent of the pddies.contract term or provision
is ambiguous if it is “capable ahore than one reasonable interpretation because of ‘uncertain
meanings of terms, missing terms, or other facial deficiencikeks.(quotingSME Indus., Inc. v.
Thompson, Ventulett, Stainback & Assocs., &.P.3d 669, 675 (Utah 2001)).

Here, setting aside VEC's affirmative defenses, TFG had every rightféocenhe

twelvemonth extension at the end of the Base Term. The Master Lease provides, “Upon the
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completion of the Base Term of any Leapmvided at least one hundred eighty (180) days
prior written notice is received by [TFG] from [VE@Ja certified mail, [VEC] shall irrevocably
elect one of the following options ..” Master Lease 19 (emphasis added). Thus, VEC's right
to elect an enaf-term option wagonditionedon it giving notice of its election 180 days before
the end of the Base Term. Nothing in the Master Lease allows VEC to elect -afrtend
option after the writtennotice deadline. Therefore, any election after the writigiice deadline
was ineffective.

The Master Lease unamghbiously providegor what hapens if VEC failgo elect an end
of-term option: “If [VEC] fails to give written notice of its election via certified mail asteone
hundred eighty (180) days prior to the termination of the Base Term, then [a-tnahib
extension] . . automatically app[lies] at the end of the Base Term.” Master LeB8ddmphasis
removed)® In short, the plain language of the Master Lease provides for an automatic- twelve

month extension if VEC fails to give the required nofice.

®VEC contends that the Master Lease is ambiguous because of “contradictatycemaerning
VEC’s endof-term responsibilitiesThe court disagree The Master Lease provides that the
twelvemonth extension would automatically apply if: (1) the parties did not agree to either
option (i) or (iii) before the end of the Base Term; or (2) VEC failed to givitewrnotice of its
election via certified mail at least 180 days before the termination of the Base Nlaster
Lease 119. VEC could have givethe requisite notice, but the parties still could have failed to
agree to option (i) or (iii) before the end of the Base Term. In that event, ¢éheetwonth
extension would still applyTo avoid the twelvenonth extension, VEC needed to (1) provide
notice of its intent to purchase the Leased Property at least 180 days prior tonthatien of

the Base Term and (2) reach an agreement with TFG concerning the purchaSéhpridaster
Lease also gives TFG “absolute and sole discretion to accept or rejetetriais of purchase.”
Master Lease 19. Thus the Master Lease was drafted in a way that TFG could have rejected
any offer made by VEC, thereby loclg VEC into a twelvanonth extensionSeeMaster Lease
119. In essence, TFG had “absolute and sole discretion” to extend the Leaseattitaonal
twelve monthsVEC simply has a case of lessee’s remerite understanding of how the Lease
operated wasnd is, wholly inconsistent with treetualterms of the Lease.

" Ms. Spencer testified that this wesnsistent with her understanding of the Master Lease. She
was asked, “So did you understand at the time that this lease was enteredt iiitartleleabn
was not made by certified mail at least 180 days before the end of the bastmaeritnwould

20



Because VEC failed to givéhe requirechotice® TFG was entitled to enforce the twelve
month extension. VEC admits that it has not made any of the additional rent payniecits, w
resulted in an Event of DefaubeeMaster Lease 16(a)(1).Accordingly, the ourt concludes
that VEC breached the Lease by failing to make any of the additional renempizym

3. Damages

Under its breaclof-contract claim, TFG seeks damages in the amount of $219,582.00
plus prejudgment and pogtidgment interest as specified in théaster Leas€.VEC has
challenged neither this amount nor the provision of the Master Lease that praviteTfoe
Master Lease provides that TFG may, upon the occurrence of any Event of Defdith, 6fw
without terminating the Lease, recover the Casualty Loss Value of thedLleesgerty.” Master
Lease L7(a). The Master Lease defines an “Event of Default” to include, among bithgs, t
any failure “to make any payment of rent. .which remains unremedied for five (5) days.”
Master Lease J6(a)().

Here, an Event of Default occurred on April 6, 2015, when VEC's failure to make a
monthly rental payment went unremedied for five days. Based on this, the Casisaltyalue
of the Leased Property is $219,582.86eMaster Lease, Ex. BIFG is entited to prejudgment

interest on this amount at a rate of twefuyr percentper annum SeeMaster Lease $7(c)°

automatically extend for another 12 month§pencer Dep. 45:%. She answeredl’'m sure if
that’s what | read, that's what | understoo8gencer Dep. 45:8-9.

8 Ms. Spencer testified that she “knew [the notice] was late.” Spencer Dep-132:10

° At oral argument, counsel for TFG represented a6 was seeking this amount, plus
attorneys’ fees and costSounsel also represented that, upon receipt of this amount, TFG would
relinquish to VEC all rights to the Leased Property, thereby resolvingitite dispute between

the parties.

19 paragraph 17(c) provides for pgstigment interest “at the lesser of the rate of twéoty
percent (24%)per annum or the highest rate permitted by laWtdh Code Ann. §5-1-1
provides that “parties to a lawful contract may agree upon any rate of intardékefloan or
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Consequently, TFG is entitled to damages in the amount of $369,249.66 is also entitled
to reasonable attorneys’ fees and costs incunrednnection with this actiorbeeMaster Lease
117(c). TFG must seek any attorneys’ fees and costs within fourteen days of thef dais
order.SeeDUCIVR 54-2.

4. TFG Is Entitled to Summary Judgment on its Breach of Contract Counterclaim

For the reasons set forth above, the court concludes that there is no genuine dispute of
material fact and that TFG is entitled to judgment as a matter of law on its breachra€tcon
counterclaim.TFG has shown that VEC breached the Lease by failing to mak@agments,
and VEC'’s affirmative defenses do not apphccordingly, the court holds that that VEC is
liable for breach of contract because it failed to make any of the twelve monthpasenéents.
Judgment will be entered in favor of TFG and against VEC in the amount of $369,249.09.

C. VEC'SMOTION FOR PARTIAL SUMMARY JUDGMENT

VEC hasfiled a motionfor partialsummary judgment on its claims for breach of contract
and breach of the implied covenaBut VEC’s motion actually appears to be an improper

attemptto re-brief affirmative defenses, such as material breach, that were briefed in connecti

forbearanceof any money, goods, or chose in action that is the subject of theimcohtr
Consequently, TFG is entitled to the tweffdyr percenper annumnterest rate provided in the
Master Lease. The Master Lease does not specify whether the interest & @irapmpound.
Under Utah law, compound interest is awarded only when “Hréep expressly agreed to
compound interest.Mountain States Broad. Co. v. Nealt83 P.2d 551, 555 (Utah Ct. App.
1989); see alsoWatkins & Faber v. Whiteley592 P.2d 613, 616 (Utah 1979) (“Compound
interest is not favored by the law.”). Consequerttig court concludes that the Master Lease
provides for simple interest.

1 Based on a twentfour percenper annunminterest rate, interest accrued the $219,582.0at

a rate 0f$52,699.68 per yed$219,582.00 * .24 = $52,699.68).84years have passed between
the Event of Default and the date of this order (and the separate judgment mstiadently
herewith). Consequently, interest accrued in the amount of $149,66&f08 the date of
judgment ($52,699.68 * 2.8¢kars = $49,667.0%. Postjudgment interest will accrue at the rate
specified by federal lawvoungs v. Am. Nutrition, Inc537 F.3d 1135, 1146 (10th Cir. 2008)
(“The prejudgment interest rate is set by state law, while the jpdgiment rate is set by federal
law.”); see als®28 U.S.C. § 1961(a).
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with TFG’s motion for partial summary judgmenhdeed, VEC’s claims on which ithas
supposedly moved for summary judgment do not actissbk the relief that VEGeems to
request in its motiona finding that it was not required to perform its obligations under the
Master Lease because TFG materially bredcAs such, VEC’s motion actually appears to be
an attempt to move for summary judgmentTdG’'s breachof-contract counterclainbased on
various affirmative defensé$. Regardless of the appropriate characterizatitre court
addressethe merits of the motion.

VEC’s motion raises four issueiirst, VEC contends that TFG materially breached the
Lease by failingo release VEC's security deposit in a timely man&econd VEC contends
that TFG materially breached the Lease by failing to sell the Leased fyrap®iEC at the end
of the Base Term for a price not to exceed ten percent of the amount financethands=ase.
Third, VEC contends that TFG breached the implied covenant by affirmatively mseapng
that it would only charge up to ten percent of the amount financed for the Leased Property.
Fourth, VEC contends that TFG breached the implied covenantibrepresenting that it would

“work with” VEC on a purchase price for the Leased Property.

12 This confusion is due mainly to the fact that VEC brought claims for breach of d¢oamichc
breach of the implied covenaf@ompl. §13-19.VEC did not, however, seek any relief based
on a theory that TFG's alleged breaches were material, allowing VEC to&tentne Leas&ee
Compl. 1322. Instead, VEC sought, among other things, “[a] Declaratory Judgment finding and
judging that the onlypbligation of Plaintiff under the Master Lease Agreement is to pay the fair
value of the Leased Property” and “[d]amages for breach of contrantamaunt in excess of
$25,000.” Compl. at 4. As such, VEC’s claim that it is moving for summary judgmeit$ on
claims of breach of contract and breach of the implied covenant is inconsistenyEGth
complaint.In short, VEC appears to have conflated the affirmative defense of materieth brea
with its claims for breach of contract and breach of the impliedrtant.
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1. Whether TFG Materially Breached the Lease by Failing to Release VEC’s Security
Deposit in a Timely Manner

As discussed above, VEC has failed to show that fifa®rially breached the Lease by
failing to release VEC's security deposit after VEC made twelve mon#ygnents.Seesupra
Part 111.B.3 First, under the terms of the Lease, TFG was not obligated to release the security
deposit after VEC made twelve monthly paymeisscong even if TFG breached, VEC has
failed to show that the breach was material because it has failed to idegptdgraages @wing
from the alleged breachrhird, even if TFG materially breached, VEC waived its right to
terminate the Lease becauséater acknowledged and ratified that the Security Agreement and
the Lease remained in full force and effeahd it continued to prform under the Lease for
another twentyfour months. AccordinglyWEC has failed to show that TFG materially breached
the Lease by failing to return VEC’s security deposit after VEC madedweonthly payments.

2. Whether TFG Materially Breached the Leaseby Failing to Sell the Leased Property
to VEC for Ten Percent of the Amount Financed

As discussed above, VEC has failed to show that TFG materially breachedsieelye
failing to sell the Leased Property to VEC for ten percent of the amauanickd undethe
Lease See suprdart I11.B.2.First, TFG was not required to negotiate a purchase price because
VEC failed to provide requisite notice of its intent to purchase the Leased Pr@zmdyndeven
if TFG wererequired to negotiate a purchase price, the Lease did not provide for an@gvaed
purchase price and TH@nd VEC)had absolute and sole discretion to reject @noposederms
of purchaseThird, even if TFGwererequired to negotiate a purchase price, VEC has failed to
show that TFG negotiaten bad faith. AccordinglyVEC has failed to show that TFG materially
breached the Lease by failing to sell the Leased Property to VEC for ten pdrtemtamount

financed under the Lease.
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3. Whether TFG Breached the Implied Covenant of Good Faith and FaiDealing by
Misrepresenting that It Would Sell the Leased Property for Ten Percent of the
Amount Financed Under the Lease

VEC contends that TFG breached the implied covenant of good faith and fangdeali
misrepresenting that it would sell the Leasedperty for ten percent of the amount financed
under the Lease. But, as noted above, the implied covenant cannot be used to “nghty a ri
granted by contract to one of the parties or to require a party vested withractoight to
exercise that righin a manner contrary to that party’s legitimate -gaiérest.” Brehany 812
P.2d at 55. And the Master Lease provides that the price for the Leased Prdjeneiagreed
upon” and gives both parties “absolute and sole discretion to accept or rejetdriaas of
purchase.” Master Lease€l9.

VEC does not actually point to any alleged misrepresentations made byegaf@ing
the purchase pric&he only evidence that VEC has concerning any such “representation” is Ms.
Spences declaration in which shstates, “Based on my communications with Rick Razetca,
was my understandintpat, at the expiration of the lease term, VEC would be entitled to buy
back the Leased Property for a residual value calculated at an amount not to eX¥teddHe
total amaint financed. Spencer Decl. § (emphasis addedYEC has no evidence that Mr.
Razecca represented that VEC could purchase the Leased Property for tenopénecabount
financed; it only hagvidence that its former CFkelievedthat VEC would be able to purchase

the Leased Property for ten percent of the amount finaticed.

13 VEC’s argument regrading a t@ercent purchase price is further undermirgd its
inconsistent position on whahe purchase price would be. VEC has suggested at least three
different purchase prices for the Leased Propéitgt, in its complant, VEC contends that it

had the right to buy the Leased Property for its “fair val@econdVEC attempted to amend its
complaint to provide that TFG represented that VEC could purchase the LeasetyPfopthe

sum of $1.00, or some other nominal amount.” ECF No. 35 ae® alsoFerry Dep. 14:24
(“[W]e would satisfy the terms of the lease and it would be a $1 buyback is howeintgered

the presentation to me.”Third, VEC continues to contend that it could purchase the Leased
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VEC also has failed to show that any of the alleged misrepresentationsedaghien
VEC was bound by the implied covenant. Specifically, VEC appears to tsaskaim on
statements madgeforethe parties executed the Master Lease. Indeed, Ms. Spedtares that
“VEC agreed tathis financing based upon its ability to purchase the Leased Property at the end
of the term for an amount not to exceed 10% of the amount financed.” Spencer Becl.
(emphasis addedBut it is well settled that “allegations of bad faith must relatelusively to
the failure to perform the obligations of the contract, not to misrepresentationsrggciuring
the negotiations preceding the contracRbdtlatch Corp. v. Beloit Corp.979 P.2d 114, 117
(Idaho 1999). Accordingly, VEC'’s breach of the implied covenant claim fails to teatdkiat it
is based on negotiations or misrepresentations made prior to the execution of Hré déesst.

4. Whether TFG Breached the Implied Covenant by Representing That It Would
“Work With” VEC on a Purchase Price

VEC contends that TFG breached the implied covenant by representing that it would
“work with” VEC on a purchase price. But VEC ha®videdno evidence that TFG represented
that it would “work with” VEC on a purchase price. In fact, VEC doesn’t even aidnes
argument in its briefing, instead focusing on the argument that TFG was requisetl the
Leased Property for ten percent of the amount financed. Because VEC has nceahidenEG
represented that it would “work with” VEC on a purchase price, this clails ds a matter of
law.

5. VEC’s Declaratory Judgment Cause of Action

VEC has not moved for summary judgment on its Third Cause of Action, which seeks a

declaration that VEC’s “only obligation under the Master Lease Agreeimdntpay the fair

Property for terpercent of the amount financed under the LedB€’s inconsistenpositionsas
to the purchase price further undermitge argument that there was some sort of agreement
reached between Mr. Razecca and Ms. Spencer regarding the purchase price.

26



value of the Leased Property and the fair value of the Leased Propestyappraised value.”
But the court has determined that VB@ached the Lease by failing to make any of the twelve
additional monthly rent payments. Consequently, an Event of Default has occurredGrsl TF
entitled to recover from VEC the Casualty Loss Value of the LeasedrBroples attorneys’
fees and cost8ecause VEC is required to pay tod@ e Casualty Loss Value, theurt cannot
declare that VEC'’s only obligation under the Master Lease Agreement ig tbeptair value of
the Leaed Property. Accordingly, the court concludes that VEC’s Third Cdusetion fails as

a matter of law.

V. CONCLUSION AND ORDER

For the reasons set forth above, tlmt GRANTS TFG’s Motion for Partial Summary
Judgment (ECF No. 44) and DENIES VEC’s Motion for Partial Summary Judgmeht NEBC
48). The court holds that VEC is liable for breach of contract based on its failmak&any of
the twelve additional monthly rent paymenisidgment shall be entered against VEC and in
favor of TFG in the amount §&369,249.09TFG must seek any attorneys’ fees and costs within
fourteen days of the date of this ord8eeDUCIVR 54-2. The ourt further holds that VEC’s
claims for breach of contrgdireach of the implied covenant of good faith and fair dealing, and

declaratoryydgmentail as a matter of law.

Signed February 8, 2018

BY THE COURT

Jill N. Parrish
United States District Court Judge
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