James v. West Valley City

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

TIFFANY JAMES, an individual. MEMORANDUM DECISION
AND ORDER GRANTING
Plaintiff, [18] DEFENDANT'S MOTION
V. FOR SUMMARY JUDGMENT
WEST VALLEY CITY, a political Case N02:16¢cv-00752DN

subdivision of the Statef Utah
District JudgeDavid Nuffer
Defendant.

Plaintiff Tiffany James (“Ms. James”) worked as a full time cook at Defertfast
Valley City’s Ridge Golf Coursetlfe “Ridge”) from November 2014 until June 2015. In April
and June of 2015, Ms. James made requests to takereaveork aspermitted under the
Family Medical Leave Act (“FMLA”). Subsequent to her second request, M&s¥am
employment with West Valley City was terminated.

Ms. James'€omplaint alleges thaWest Valley City violated the FMLA by interfering
with her rights and by retaliatirggainst her for attempting to exercthese rightsWest Valley
City moves for summary judgmeah both of those clainfsMs. James respondéWWest Valley

City replied in support.

! Docket no. 1filed July 1, 2016.
2West Valley City’s Motion for Summary Judgmef¥otion”), docket no. 18filed December 8, 2017.
3 Opposition to Defendant’s Motion for Summary Judgment (“Oppositiaiwdket no. 22filed January 15, 2018.

4 Reply Memorandum in Support of West Valley City’s Motion for Summary Jeagi¢iReply”), docket no. 28
filed February 8, 2018.
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West Valley City’smotion for summaryydgment is RANTED because the undisputed
facts do not show that West Valley City interfered withredaliated agast, Ms. James’s

attempts to seek qualifying leave underFiLA.
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SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate if “there is no genuine dispute as to anjahiater
and the movant is entitled to judgment as a matter of Yavrhaterial fact is a fact that “might
affect the outcome of the suit under the governing [substantivel’l&wactual dispute is
genuine when “there is sufficient evidence on each side so that a rational faierafuld
resolve the issue either wayIh deermining whether there is a genuine disputmaferial fact,
the court should “view the factual record and draw all reasonable inferences therefsd

favorably to the nonmovant.”

5Fed. R. Civ. P. 56(a)

6 Bird v. W. Valley City, 832 F.3d 1188, 1199 (10th Cir. 2018iternal citation omitted).
7 Adler v. Wal-Mart Stores, Inc., 144 F.3d 664, 670 (10th Cir. 1998)

81d.
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The moving party “bears the initial burden of making a prima facie demonstratioa of t
absence of a genuine issue of material fact and entitlement to judgment as afrfzatté? o
“Once the moving party has properly supported its motion for summary judgment, tea burd
shifts to the nonmoving party to go beyond the pleadings and set forth specific fadtsyshaiv
there is a genuine issue for triaf.

If the nonmoving party “bears the burden of persuasion of a claim at trial,” sucthess i
case “the nonmoving party [remains] entitled to all reasonable infeefrom the record;
but . . . summary judgment may be warranted if the movant points out a lack of evidence to
support an essential element of that claim and the nonmovant cannot identify $petsifibat
would create a genuine issug.”

UNDISPUTED MATERIAL FACTS 2

1. In or around November 2014, West Valley City hired Ms. Jaases fulitime
cook at the Ridge with benefitg.
2. As a newly hired, benefitted employ®ts. Jamesvas a probationary -atill

employee for the next year and could be terminated by the departmentitreadwithout

%1d. at 67671.
10 H3lly Beauty Co. v. Beautyco, Inc., 304 F.3d 964, 971 (10th Cir. 2002)
L Water Pik, Inc. v. Med-Sys., Inc., 726 F.3d 1136, 11434 (10th Cir. 2013)

2The parties’ briefing includes several purported undisputadriabfacts that are not included here because they
are not material to the resolution of the Motion, not supported by ter®ag, or are argument and not facts. Ms.
James also objected to a number of those purported undisputed facts. Bezsufscttarenot material to

resolving the Motionand arenot includedhere, heresolution ofMs. James’®bjectiors to those factss

unnecessary.

13 Motion at 3 1 3 (undisputed).
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cause at any time during tpeobationary period after consultation with the Human Resource
Office and the City Attorney’s Office, and with final approval from the Glgnagert*

3. Ms. James’sonhas stage tiee chronic renal kidney failure. The condition is
chronic and progressive. The only cure is a kidney transplant.

4. Charisse Pierce (“Ms. Pierce”), the Ridge’ssite manager and one of Ms.
James’s supervisors, testified that Plaintiff began havingimeaince issues immediately after
being hired as a full-time coodk.

5. Two days after Ms. James had been hired as a full-time cook, she sold alcohol to a
minor and was subsequently disciplinéd.

6. Mr. Jeremy Erkkila (“Mr. Erkkila”), the manager over faid beverage at the
Ridge and another one of Ms. James’s supervisors, testifiedd¢hain members of the West
Valley City Administration wanted to fire Ms. James for selling alcohol to a mifhor

7. Mr. Erkkila deided not to terminate Ms. Jamegsthat time and gave her a second
chancet®

8. On December 30, 2014, Mr. Erkkila, Ms. Pierce, and Ms. James had a meeting to

discusshaving Ms. James work enough hours to build upgplét time off ‘PTO’ hours during

14 Motion at 3 1 4; Opposition at 5 1 4 (undisputed that Ms. James was a@nabattwill employee, providing
the additional policy language regarding the department head anceteqoirsultation); Reply at 5 14 (West Valley
does not dispute this policy language).

15 Opposition at 24 § 2 (undisputed).

6 Motion at 3 1 5; Oppositn at 5 1 5 (clarifying the job title and supervisory authority of MscBjeReply at 56
15 (West Valley City does not dispute the title or authority of Ms. P)erce

" Motion at 4 1 7 (undisputed).

18 Motion at 4 110 (Mr. Erkkila’s job title and thiesire of city administration members to terminate Ms. James are
undisputed); Opposition at 5 § 5 (clarifying the supervisory authdrir oErkkila); Reply at 56 1 5 (West Valley
City does not dispute this authority).

19 Motion at 4 110 (undisputed).



the slower winter months. These PTO hours would be used to make up for any periods when the
Ridge did not have enough work for its employees to work a 40 hour worl{eek.

9. According to Mr. Erkkila, this meeting was held because Ms. James had been
taking a lot of time off, whichaised aed flag for Mr. Erkkila?!

10. In February or March 2015, Mr. Erkkila had a discussion Aitiee Tye
Critchley (“Ms. TyeCritchley”), West Valley City’s HR Directoraboutpotentially terminating
Ms. James'&mploymentvith West ValleyCity because dfierperformance problents.

11. On April 8, 2015, Ms. James sent a text message to Ms. Pierce informing Ms.
Pierce that Ms. Jamess®n was in the hospital with a kidney infection thatt Ms. James
expected her son to leave the hospital the next mofaing.

12. On April 9, 2015, Ms. James sent a text message to Ms. Pierce at 6:32 p.m.
indicating that Ms. James’s son migidt be discharged from the hospital that day because “[h]is
fever is still spiking to 104” and he “could easily turn septic.” Ms. James also thedt§a]
parent or legal guardian must remain with child the entire time of stay in order ¢édegak
decisions on surgeries etc. | have to be here with my son at least until he is feor@e satil

[Ms. James’s husband] gets hon3é.”

20 Motion at 5 1 11; Reply at-8 1 11 (Ms. James does not dispute that this meeting washdlthe additional,
immaterial evidence she cites does not create a genuine dispute)of fact

21d.

22 Motion at 6 115; Opposition at 201 { 15 (Response fails to create a dispute because it is either unsupported by
citation to evidence or by citation to evidence that does not create a dispute

23 Opposition at 24 1 3 (uisputed).
24 Opposition at 25 4 (undisputed).



13. Ten minutes laterat 6:42 p.m., Ms. Pierce responded/® James with a text
message saying: “You might want to have a serious talk with [Ms. James’s\tiLidtz he
should mark off when it is actually important. You treat your job as if it is dispos&ble

14.  OnApril 11, 2015, Ms. Pierceent aremail to Mr. Erkkila stating thahe had
talked to Ms. James about being tired of having to pick up the slack when Ms. James migtcide
to fulfill her job duties?®

15. On April 16, 2015\VIs. Jamesnade a request to ggbcumentation she needed to
applyfor FMLA leave from Darlene Jore (“Ms. Jore”) in the West Valley City HR Dapent
because her son was having medical iss$Ues.

16. Ms. James testified that she received part of the Fidbplication paperworks
it was mailed to &r current address, but alsstified that the remainder of thpplication
paperwork was mailed to an old addresswaadthen forwarded to her current address. By the
time Ms. James received the remainder ol A application paperwork, she did not have
enough time to completein the required timeame?®

17. Ms. James did not complete the FMapplicationpaperwork ad on May 5,

2015, Ms. Jore draftedletterdenying Ms. James’s application that her absence from work be

250Opposition at 26 1 5 (ulisputed).
26 Motion at 12 Y 18a qudisputed).
27 Motion at 13 1 20 (udisputed).

28 Opposition at 1415 1 20; Reply at 134 1 20(West Valley City argues its Replythat this testimony is “self
serving” and takes issue withis fact becaus®ls. James has never supplied documentation showing that the
applicationpaperwork was sent to the wrong address and forwarded. West Valleai<Oitattempts to create a
dispute with citation to deposition testimony of MgeTCrtichley that Ms. Jore hartklivered theapplication
paperwork to Ms. James. However, the deposition testimony of MCiiiyghley reveals that it is unclear just how
the paperwork was delivered. West Valley City’s citation therefore doesewtec dispute of fadh viewing the
suppliedfacts in a light most favorable to Ms. James, her testimony is inchatedas an undisputechaterial fact.).



designated as family medical leave. The letter was sent on Mawl Ms. James received the
letter on May 920152°

18. In April 2015, Mr. Erkkila spoke with Ms. Jore about wanting to terminate Ms.
Jamess employment, but Ms. Jonedicatedthat any decision regarding termination had to be
postponed because of Ms. James’s request for FMLA leave. Mr. Erkkila agreed and jpostpone
thetermination®

19. Afew days after Ms. James received the letter denying her applicatiol kg F
leave, Ms. James spoke with Ms. Jore, wtadedthatMs. James had ample leave time to use
and that, since Ms. James’s son was out of the hospital at that time, Ms. Jamesapplydoe
FMLA when there was another hospitalization episode. Ms. James had a similasatone
with Ms. Pierce*

20. On June 16, 2015, Ms. Pierce sent an email to Mr. Erkkila informing him that Ms.
James had been scheduled to work at 9 a.m. and that Ms. Pierce had just received aMall from
James informindperthat Ms. James would be late because her alarm did not &o off.

21. On June 18, 2015, Mr. Erkkila had a conversation with Ms. Tye-Critchley and
informed her that Ms. James was not getting any better at her job, she kept showiaganulla
that it was not working ouMs. TyeCritchley told Mr. Erkkila to go ahead @merminate her

employment®

29 Motion at 7 1 21; Opposition 15 { 21 (Ms. James does not dispute that the requistitAde&ve wasdenied
and provides a clarification of dates when the denial letter was draftedasgmeceived; Reply at 1415 § 21
(West Valley City does not dispute these dates

30 Opposition at 1718 at 1 25; Reply at 17 1 25 (Undisputed that this convensagicurred.

31 Opposition at 15 { 21; Reply at-1¥6 § 21 (West Valley City does not cite to evidence disputing these
conversations.)

32 Motion at 8 1 24; Opposition at 17 1 24 (Ms. James does not dispute that she wawdatethat day for the
reason specified).

33 Motion at 8 125; Opposition at 148 25 (he evidence cited does not create a dispute aj.fact



22.  Mr. Erkkila testified that he made the decision to terminate Ms. James’s
employment on June 18, 2035.
23.  When asked about his decision, Mr. Erkkila outlined numerous incidents
regardingMs. James’substandard job performance, including, but not limited to, the following:
a. Ms. James served alcohol to a minor;
b. Ms. James was often late to work, which was personally withnessed by Mr.
Erkkila, who discussed this issue with her;
C. Ms. James failed to complete her jaltids;
d. Ms. James was slow on getting orders out and she had an issue where she
did not prepare a proper inventory for the kitchen but simply copied the
previous month’s inventory, which Mr. Erkkila talked to her about
personally;
e. Mr. Erkkila discussed with Ms. James issues related to the fryers and not
getting things done in general; and
f. On one specific occasion Mr. Erkkila recalled working with Ms. James
when he told her to put the food for a banquéheoven at a specific
time andMs. Jameslid not put the food in the oven as requested.
24. On June 20, 2015, Ms. Pierce sent an email to Mr. Erkkila informinthiims.
Jameswvas scheduled to come in and work at 6:30 a.m. but that she did not come in until 7:10

a.m36

34 Motion at 9 1 27; Opposition at 19 { 27 (the evidence cited does not create a dispite of fa
35 1d.

36 Motion at 10 Y 30; Opposition at-242 1 30 (the evidence cited does not create a dispute of fact that Ms. James
came into work late on June 20, 2015



25.  When she arrived @lhe Ridgethat day, Ms. James told Ms. Pierce that she
“need[s] to take FMLA. [Ms. Jamesson] is seriously sick again. So [she] need[s] FMEA.”

26. That same dayMr. Erkkila sent an email to his supervisor, Mike Richards (“Mr.
Richards”) wherein MrErkkila informed Mr. Richards that he had spoken with Ms. Tye-
Critchley on Thursday and received the gead to terminate Ms. James. Mr. Erkkila also
explained to Mr. Richards that Ms. James had again shown up late foféwork.

27.  Kevin Astill, the department head, authorized Mr. Erkkila to termiktsteJames
after consulting with the Human Resource Offige.

28. Ms. James made a second written request to Ms. Jore for FMLA leave on June 20,
20150

29.  When Ms. James was informed that Ms. Jore was out of town, Ms. James
contacted Ms. Ty€Eritchley on June 21 about getting the necessary FMLA paperwork. Ms. Tye-
Critchley responded that the paperwork had previously been sent to Ms.*James.

30. Based on the decision that had been made on June 18(a2@t&inate
Plaintiff's employment, Mr. Erkkila and Ms. Pierce met with Ms. James on June 22, Bd15, a

Mr. Erkkila informed Ms. James that she was being terminatatistie was awill, and it was

37 Opposition at 16  11; Reply at 24 1 11 (West Valley City does not dispute thatrivs ihformeds. Pierce of
this and alerted Ms. Pierce for the potential need for family medical leave).

38 Motion at 10 { 31; Opposition at 22 1 31 (Undisputed that thigiewas sent).

®Reply at5 1 4, 17 1 25. Although Ms. James filed an objection to the dieciaxbMr. Astill that was attached to
the Reply and cited at the specified paragraphs, the objection focusedcont¢éheof one specific paragraph of the
declarationSee Plaintiff’'s Objectiors to the Declarations of Kevin Astill (“Objection”) at-2, docket no. 3filed
February 13, 2018. Because that paragrea not cited in th®eply, the objection was overrulefiee

Memorandum Decision and Ordewrerruling[31] Plaintiff's Objectiors 1o the Declaration of Kevin Astill at-2,
docket no. 33filed March 23, 2018\otably, Ms. James did not object that the declaration was attached to the
Reply and cited asew factual supporherein.See Objection at 3. Ms. Jameslsodid not request the opportunity
to file a surreply. Seeid. Because of thighefactis undisputed for purposes of resolving the Motion.

40 Motion at 10 Y 32 (undisputed).
41 Motion at 11 Y 33 (undisputed).


https://ecf.utd.uscourts.gov/doc1/18314222902
https://ecf.utd.uscourts.gov/doc1/18314255537

not working out. Mr. Erkkila gave Ms. James the opportunity to resign in lieu of teromrsati
that she could receive full payment of all accrued PTO, earned comp time and unuagd holi
hours up tdhatcalendar daté?

DISCUSSION

TheFMLA establishes that an employer may not “interfere with,agstor deny the
exercise of or the attempt to exercise any right provide under [the &éfriy employer who
violates [those provisions] shall be liable to any eligible employee affeittiedamages? The
Tenth Circuit “recognize([s] two tleeies of recwery under [the FMLA]an entitlement or
interference theory . .and a retaliation or discrimination theory . .™**“These two theories of
recovery are separate and distinct theories that ‘require different slsp\vaiffer with respect
to the burden of proof,” and ‘differ with respect to the timing of the adverse actfon.”

“To prevail on an [FMLA] interference . . . theory, [a] plaintiff must demortestrél)
that [she] was entitled to FMLA leave, (2) that some adverse action by theyemplerfered
with [her] right to take FMLA éave, and (3) that the employsedction was related to the
exercise or attempted exercise of [the employee’s] FMLA rigtit€Even if an employee proves
that an employer interfered with the employee’s FMLA rigtite,FMLA “provides no relief

unless the employee has been prejudiced by the violdffon.”

42 Motion at 11 Y 34; Opposition at-223 1 34 (the evidence cited does not create a dispute of fact).
4329 U.S.C. § 2615(a)(1)

4429 U.S.C. § 2617(a)(1)

45 Metzer v. Fed. Home Loan Bank of Topeka, 464 F.3d 1164, 1170 (10th Cir. 2006)

46 Dalpiaz v. Carbon Cty., Utah, 760 F.3d 1126, 1131 (10th Cir. 2014uotingCampbell v. Gambro Healthcare,
Inc., 478 F.3d 1282, 1287 (10th C&007).

4T Metzer, 464 F.3d at 118QquotingJonesv. Denver Pub. Schs., 427 F.3d 1315, 1319 (10th Cir. 20R5)
48 Ragsdale v. Wolverine World Wide, Inc., 535 U.S. 81, 82 (2002)

10
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A plaintiff establishes a prima face cadeetaliation under the FMLA the employee
shows that?(1) she engaged in a protected activity; (2) [the employer] took an abtba t
reasonable employee would have found materially adverse; and (3) thetseascausal
connection between the protected activity and the adverse attitRetaliation claims under
the FMLA are subject to the burdshifting analysis oMcDonnell Douglas Corp. v. Green, 411
U.S. 792 (1973)°° Meaning that if a plaintiff establishes a prima face case of retaliatiem *
the defendant must offer a legitimate, netaliatoryreason for the employment actiott."The
plaintiff then bears the ultimate burden of demonstrating that the defendantésgutatason is
pretextual.®?

West Valley City argues that summary judgment is appropriate on Ms. 3ames’
interference theorgf recovery becaudds. James was not prejudiced by the denial of her April
2015 request for family medical leavéthe termination decision wasdependent ofls.
James’'sequest for family medical leayé andWest Valley City had adequate grounds
terminateher employment in June 20P8 As to the retaliation claim, West \fay city argues
that Ms. Jamefails to make a prima facie case because she cannot show a causal@monnect

between her request for family meditedve and her June 2015 terminatibthat West Valley

49 Metzer, 464 F.3d at 1171
50ldat 1170

5d.

521d.

53 Reply at 2930.

54Motion at 1718.

55|d. at 18-20.

561d. at21-22.

11
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City had legitimate, nonretaliatorgasons for terminating Ms. James’s employniéand that
Ms. James cannot show that those reasons were pret&xtual.

Ms. James’snterference recoverheorywill be analyzedirst, followed by aalysis of
herretaliation recovery theory. As detailed in the following sections, the undispaatisd f
demonstrate that Ms. James cannot recover under either theory.

1. West Valley City Did Not Interfere With Ms. Jamess Request for Family Medical
Leave

Theallegations ifMs. James’s complaint supportingcovery under an interference
theory focuson the denial of her April 2015 request for family medical I€d\ws. James
argueghather interactions with Ms. Pierce and Ms. Jore that month amoimpaymgsible
interferencewith rights available under the FML®.However,Ms. James also argutist the
decisionto terminate her employmeint June 201%epresentinterference’?

The denial of Ms. Jamesfist request for FMLA leave and her later termination ‘ol
examined separatetyg determine if West Valley City interfered with Ms. James’s exercise, or
attempt to exercise, the rights provided to her under the FMBgkause Ms. James has failed to
cary specific components of her burden, while West Valley City has offeredpunteisfacts
that supporits burden,summary judgment in favor of West Valley Cisyappropriate oiMs.

James’snterference claim

571d. at 22-24.

58 Reply at 3440.

59 Complaint at 4.

50 Opposition at 3638.
611d. at 38.

12



A. Ms. James has not shown that she was prejudiced by the actions of West VallaiyC
regarding her April 2015 request for FMLA leave.

Determiningwhether the April 2015 conduct tfe identified West Valley City
employees amounted toterference is unnecessary becadseJames has nofferedspeific
facts showing that she wasgjudiced by that conduct. The United States Supreme Court has
explained thé&-MLA does not provide relief

unless the employee has been prejudiced by the violation: The employer is liable

only for compensation and benefits lost “by reason of the violation,” §

2617(a)(1)(A)(i)(1), for other monetary losses sustained “as a diredt céghe
violation,” 8 2617(a)(1)(A)(1)(ll), and for “appropriate” equitable relief,luding

employment, reinstatement, and promotion, 8 281{T)(B). The remedy is
tailored to the harm sufferéd.

Ms. James asserts that Ms. Pieycesponsevhen Ms. Jameimformed Ms. Pierce that
Ms. James’s son was in the hospital, and the subsequent advice to use paid time off or holiday
pay to cover agmily medically related absence both represgetference®> Ms. James also
argues that Ms. Jore’s mailing of FMLA paperwork to Ms. James’s old addness& to
interferencé® Finally, Ms. James contends tlgafter she received the letter from Westita
City denying her request for family medical leasbg decided to reapply for FMLA anlater
dateonly after speaking with Ms. Jore, who told Ms. James that shanhjple leave time
availableto use. According to Ms. James, because this conversaiiomred at the same time
thatMs. Jore and Mr. Erkkila were discussing potentigdlyninating MsJames, Ms. Jore’s

adviceamountgo interferenceé?

62 Ragsdale, 535 U.S. at 89
631d. at 36-37.

641d. at 37

65|d. at 37-38.

13
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However, a another federal circuit has hglthe mere occurrence of interference with
an employees FMLA rights is not ger se FMLA violation.”®® Again, his is becausthe FMLA
“provides no relief unless the employee has been prejudiced by the vioft®ther than the
content of the text messages between Ms. Pierce and Ms. James on April heddst
provided—whether ty were deemed material or rebffer little detailabout howMs. James
managed the hospitalization of her son and her work obligations in April 2015. If anytt@ng
facts regarding Ms. Jordvising Mr, Erkkilanot to terminate Ms. James because of her pending
FMLA requesf® suggest that West Valley City was carefal to interfere with that request.
Absent additional facts that demonstraber Ms. Jamesvas harmed by thegurported
interferenceMs. James cannogcover.

West Valley City first raised thergument that Ms. Jamésled toshow prejudicen its
Reply. Although Ms. James has mesponded because the argument was first raisibe
Reply,it is not be inappropriate to rely on West Valley Citgigument in resolvinghe Motion
given the circumstanceln Beaird v. Seagate Tech, Inc., the Tenth Circuit held that “if the court
relies on new materials or new arguments in a reply brief, it may not forbigbtimeovant from
responding to these new madsi”®® Later, the same court clarified that itnist a violation of
Beaird for a trial court to consider new materi&iparticularly if the nonmoving party “had

plenty of opportunity to seek leave of the court to file a surreply but never attetote so.”*

66 Allen v. Butler Cnty.. Comms., 331 F. App’x 389, 394 (6th Cir. 2009)

67 Ragsdale, 535 U.S. at 82

68 Undisputed fact 7 18

69145 F.3d 1159, 1165 (10th Cir.1998)

70 Pippin v. Burlington Res. Oil & Gas Co., 440 F.3d 1186, 1192 (10th Cir. 2006)
1d.
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Ms. Jamesglid take issue with an aspemft\West Valley City’'sReply, butherresulting
objection only focused on one specific paragraph of the declaration \&gsy Zity attached to
the brief’? Despite having notice of West Valley Cityi@wargument and opportunity to
request a sureply, Ms. Jameshose to object to the declaratiatached to the reply rather than
seek the opportunity to supply potential facts that would create a dispute on the issue of
prejudice. As a consequence, Ms. James has failed to carry her persuasinehowdeg that
that West Valley Citynterferedwith her request for FMLA leave in April 2015.

B. Ms. James has not shown that the termination of her employment waslated to her

FMLA request and West Valley City hasshownthat she wouldhavebeen
terminated regardless of that request.

In considering recovery under &MLA interference theorpased on employment
termination,’[t]he critical inquiry [regarding the third element of a prima face claim], is whether
[the daintiff] has alleged and presented evidence that there is a causal connection between h
termination and her exercise of FMLA rights . .”2 It order to affirmatively demonstrate a
causal connection, a plaintiff must present more than inferencesniiieyee must identify
facts that establish that connectidn.

In arguing thaiWest Valley City’s decision to terminate her employment represents
interference, Ms. James does padvide citation to factsnktead sheffers that the list of
purported ewdence discussed in pretext section of@ppositionis “sufficient to deny the City’s
motion.””® Even in looking at that section, citations to fact are minianal those that are cited

do not serve as evidence of a causal connection between Ms. Jamess$ f@gFMLA leave

2 Objection at 3.

3 Metzer, 464 F.3d at 1181

74 Olson v. Penske Logistics, LLC, 835 F.3d 1189, 1193 (10th Cir. 2016)
S Opposition at 38.
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and her termination. She has not demonstrated a causal connection between theorewhinati
her employment and her request for FMLA leave.

But even if Ms. Jares did present evidence of a causal conneeatohsuccessfully
establisheé complete prima facie claim of interferenttee undisputed facts show thvaest
Valley City still prevailson the claim. As the Tenth Circuit has explained, “[ulnder FMLA, an
employee who requests leave or is on leave has no greater rights than areemployemains
at work.””® “For this reasonmemployee who requests FMLA leave would have no greater
protection against his or her employment being terminated for reasons teat telhis or her
FMLA request than he or she did before submitting the s¢de

West Valley City has demonstrated that Ms. Jaiwesild have leen dismissed
regardless of [hgrequest for, or taking of, FMLA leavé®Ms. James’s performance as an
employee was questioned from startof her employment? and her termination vgadiscussed
at various junctures, includirizefore she made her family medical leave requiésislieed, the
decision to terminate her employment was already being discussed in Jursde varelated
to her first request for family medical leaaad prior to her secorfd Because of this, Ms. James
cannot recover for interference asuimmaryudgment in favor ofWest Valley City on the claim

is appropriate.

76 Gunnell v. Utah Valley State Coll., 152 F.3d 1253, 1262 (10th Cir. 1998)

71d.

78 Sapourin v. Univ. of Utah, 676 F.3d 950, 958 (10th Cir. 201@juotingMetzer 464 F.3d al180.
7® Undisputed facts 14-6.

80|d. 116, 1018, and 22

811d. at 22
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2. Ms. James Fails to Make a Prima Facie Case that West Valley City Retaliated
Against Her for Requesting Family Medical Leave.

As to the second theory of recovery detailed in the CompMmtJames alleges that
West Valley City retaliated against her for seeking FMLA leave by tetmmber
employment? Again, the burden is on Ms. James toumioa prima facie case demonstrating
that “ (1) she engaged in a protected activity; (2) [the employer] took an acéiba teasonable
employee would have found materially adverse; and (3) there exists a caunsadtmm between
the protected activityral the adverse actidh® Only after Ms. James successfully shows these
elements does the burden shift to West Valley City undiéconnell Douglas analysis®
Similar to claims of interferencehe“critical inquiry” at this prima facie stagef aretalidion
claim is “whether the plaintiff hademonstrated that the [employgraction occurred under
circumstances which give rise to an inference of unlawful discriminaffon.”

In arguing for summary judgment, West Valley City does not appear to dispuléstha
James’s request for FMLA leave is a protected activity and that terminatiregriployment
would be considered adverse by a reasorexbl@oyee. West Valley City focuses its argument
on the “critical inquiry” of whether Ms. James has demonstrated casual coniféctio

Despite acknowledging the focus of West Valley City’s argurfellts. Jamesppears
to be more concerned with the pretextual pronigldDonnell Douglas. Absent ashowing of the

requiredprima facieelements of retaliation, arguing pretexpremature.

82 Complaint at ¥ 31.

83 Metzer, 464 F.3d at 1171
84 Sabourin, 676 F.3d at 958
8d.

86 Motion at 21.

87 Opposition at 33
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In responding t&Vest Valley City’s argument that she failedstiow a prima facie case,
Ms. Jame®ffers atimeline ofeventsbeginning with Ms. James’s notification to Ms. Pierce on
April 8, 2015, that Ms. James’s son was in the hospital and culngmeith her attempts to
obtain new FMLA paperwork from West Valley City Human Resources on June 20 and 21,
2015. (This timeline also includes factual citatf8no anevent—on June 17, 2015, when Ms.
James informed Ms. Pierce that she was tatevbrk because her son was experiencing kidney
issues agaffi—that was not specifically offered in response to West Valley City snstatef
facts or offered in Ms. James’s statement of additional j&ttdowever following that timeline
of events, MsJames states “in this case there is more than enough circumstantial evidence to
infer that the decisiomakers knew of James’[s] [protected] request for leave in June 2015.”
That statement is supported by a reference to case law discussicatthpav theory of
liability °* which is pertinenbnly at the pretextual stage of a retaliation argumenit.

By focusing on prext, Ms. James’argument entirelypypasseshe requirement to show
a causal connection. Despite reciting a timeline of events, Ms. #f@esot argue that it is
reasonable to infer a causal connection based on the timing of those events. The Temth Cir
has held that the inference is permissible when the period between an FMLA request a

termination is only one and one half montR&ut it has also held that a thregonth period

88 Opposition at 34 n. 160.
89 Opposition at 34.

9 A fact like this that appears in argument anddsprovided in a nonmovant’s responses to fact or additiona
statements of fact violates MR 56-1. Because Ms. James failed to gdynwith DUCIiVR 561, this factis not
includedin the prior statement of undisputed faetsdis not considereéh the resolution of the Motion.

91 See Opposition at 34 n. 165.

92 See Llamasv. QC Fin. Servs,, Inc., 621 F. App’x 906, 913 (10th Cir. 201&cknowledging that in FMLA cases
when “nothing in theecord suggests [a defendaat}ed with discriminatory intenfa plaintiff] must rely upon a
claim of ‘cat's paw’ or ‘subordinate bidgbility.”)

93 Ramirez v. Okla. Dept. of Mental Health, 41 F.3d 584, 596 (10th Cir. 1994)
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between these events does not permit such an infe¥efibe.facts here present engé period
between those limitfut again, Ms. James failed to argue, with citation to relevant facts, that it
is reasonable timfer causatiometween her request and the terminatiothis time period® It is
not a trial court’s responsibility to “collect, organize, and articulate theutative legal
significance of pertinent items . . . with respect to each of [a plaintifisbus claimg.°® And
even if Ms. James had arguibat thetimeframe between her request and termingtenmits the
inference of causation, that inference woudd reasonable. It is undisputed tve. James’s
superiors discussed terminating barployment well before her request for family medical
leave®’

Ms. James hahereforefailed to show causation and has not shavpnima facie case of
retaliationthat would permit consideration of themainingMcDonnell Douglas prongs.
Summary judgmernih favor of West Valley City on Ms. James’s retaliatithreory of recovery is

appropriate.

94 Richmond v. ONEOK, Inc., 120 F.3d 205, 209 (10th Cir. 1997)

9t should be noted that Ms. James was aware of this very issue, agaheston it the context of supporting her
argument that West Valley City’s reasons for terminating her are prateSge Opposition at 40. But the reasoning
there is not is not used in any way to show her prima facie case.

96 Schaede v. Boeing Co., 72 F.3d 138138(10th Cir. 1995)
97 Undisputed facts 1, 0.
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ORDER

IT IS HEREBY ORDERED that Defendant’s Motion for Summary Judgiésit
GRANTED.

The clerk of the court is directed to close the case

SignedMarch22, 2018.

BY THE COURT

David Nuffer
United States District Judge

98 Motion, docket no. 18
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