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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

MILTON HARPER; RONNIE

STEVENSON; JONATHAN MITCHELL, MEMORANDUM DECISION AND
individuals, on behalf of themselves, and on ORDER DENYING CLASS
behalf of all personsimilarly situated, CERTIFICATION FOR THE PURPOSES

OF SETTLEMENT
Plaintiffs,
2:16<v-906
V.
ChiefDistrict Judge Robert J. Shelby
C.R. ENGLAND, INC., a corporation,
Magistrate Judge Brooke ®@/ells
Defendant

This case arisésom thecompensation and trainirg¢penserrangements between
Plaintiff Class Members and Defendant C.R. England, Inc. The court iscaiedon to
rigorously analyze andetermine whethd?laintiffs have satisfied thequiremert of Federal
Rule of Civil Procedure 23(a). To conduct its analysis, the court consheerkarper Named
Plaintiffs Renewed Motion foFinal Approval of Class Action Settlemenother court filings
anda hearing transcript Becaus Plaintiffs supply no evidence of an “injury fact,” the court
concludeslaintiffs lack standing to asseastaims arising from the trainingxpense
arrangements (i.e., contract claim3he court furthefinds Rule 23(a)’s typicality requirement
has not been satisfie@tausdlaintiffs supplyno evidencd’laintiffsand Class Members share
the same legal or remedial theoccordingly, Plaintiffs Renewed Motion for Class

Certification is DENIED.

1 Dkt. 85.
2Dkts. 1, 34, 37, 4546, 65.
3 Dkt. 67.
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BACKGROUND

The facts of this case are wklown to the parties and recounteddiarper v. C.R.
England, Inc.* TheHarper Named Plaintiffs assert varialassclaims arisingrom two distinct
interactions with Defendant C.R. England. First, they assageclaimsstemming from the
model C.R. Englandllegedlyused to compensate théntecond, they assert contract claims
relating totraining expenses tha&flegedlyincurred while attending C.R. England’s trucking
school®

Thecase is before the court on remand from the Tenth CirdRitviously, the district
courtheld a fairness hearirfigranted apmval of a proposedlass settlemeritand certified a
class for the purposes of class settlent®rthat class consisted off aurrent and former truck
drivers employed by C.R. England in the State of California from March 12, 2014 to O&tobe
2016 Objectas i the settlement appealed, arguamgong other thingthat the districtourt
erred in certifying the settlemeciass!?

Specifically, the Objectors challerdjehe validity and sincerity d?laintiffs' contract
claims. As to validitythe Objectorarguel Plaintiffs’ contract claims wermvalid because the

operative contracts were entered into beforestag date of the I@ss period; covered by a prior

4 No. 174008, D18 WL 3860471 (10th Cir. Aud.4, 2018).
5Dkt 1, Ex. 6; Dkt. 85 at 5-6.

6 Dkt 1, Ex. 6; Dkt. 85 at 6

7 Dkt. 80;see also Harper, 2018 WL 3860471, at *8.

8 Dkt. 66.

9Dkt. 70 at 1 6.

01d. at 7 5.

id. at 7 1&n.1.

2 Harper, 2018 WL 3860471, atr



classaction release; outside the statute of limitatiamgovered by a contractual reledsein
support of this argument, the Objectors diedetttention taPlaintiffs' decision tonot submit a
declaation or other admissible evidence showitgintiffs actualy possessiable claims under
a contractheoryof liability. '* Regardingsincerity(i.e.,goodfaith), the Objectors argued
Plaintiffs added the contract claims to their Second Amended Complaint “by joint agreement of
the parties in preparation for their settlemélitin essence, the Objectors maintaifaintiffs
contract claims wermeritless, and therefore atypical of the Clamstitorious claims.

The Tenth Circuit was unable aaldress the B)ectors’argumens or otherwiseeview
the appropriateness offass certificatiofbecause thaccompanyingertification analysisvas
insufficiently thorought® The Tenth Circuit vacated and remanded “for the district court to
more meaningfully explain itsases for class certification?”

ANALYSIS
l. Plaintiffs fail to supply evidence they suffered an “injury in fact.”

“It is axiomatic that an uninjureplaintiff cannot bring suit on behalf of an injured
class.*® The Objectors arguRlaintiffs lack standingo assert contract claims because Plaintiffs
suffered no contract damages. Specifically, the Objectors Bigireiffs signed the contracts

before the start of the Class Periadd paid no contract expenses, liquidated damages, or

13 See Dkt. 37 at 1213; Dkt. 85 at 16-17.

14Dkt. 37 at 12Harper, 2018 WL 3860471, at *7.
15 Harper, 2018 WL 3860471, at *7.

1814,

171d. at *8.

8 Milonas v. Williams, 691 F.2d 931, 937 (10th Cir. 1982) (citing U.S. Const. art. lIl, § 2, ¢adth v. Seldin, 422
U.S. 490, 502 (1975Bailey v. Patterson, 369 U.S. 31, 3233 (1962).



interest!® The Objectors arguRlaintiffs consequentlguffered no “injury in fact” as
constitutionally required for standirt§.

Plaintiffs urge the court thind standing based solely on allegations in the pleadihgs.
But aparty invoking federal jurisdiction bears the burden of establishing standing, anddéca
is not a “mere pleading requirement{it rather an indispensable part of the plaintiff's case,
[standing] must be supported in the same way as any other matter on which thié ipdairgithe
burden of proofi.e., with the manner and degree of evidence required at the successive stages of
the litigation.”?? At the class certification stage, the party asserting standingsupisty
sufficient facts to satisfy each element of standing, including “injury i’ fdcBecause
Plaintiffs supply only unsupporteallegationstheyfail to shouldertheir evidentiary burdeiat
the class certification stage establislstanding to assert contract clainfsor this reasorthe

court may not certify Plaintiffscontract claims.
Il. Plaintiff s fail to supply evidence supportinga finding of typicality.

Class certification igppropriate only if the moving party satisfies the four requirements

of Federal Rule of Civil Procedure 23(a) and one of the requirements of Rulé28{bjler

19Dkt. 85 at 1516.
20 See Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992)

21 Dkt. 85 at 16“Here, Plaintiffs have alleged that they were induced to enter the ContraefdnydBrits
misrepresentations and, pursuant to the Contract and related agrepaidrtsiningrelated expenses that
Defendant was legally required tedr, liquidated damages upon terminating the Contract, and interestcthiarg
usurious rates upon these expenses and damages. [Citations to the $eendddComplaint]These allegations
standing alone are suffamt to demonstrate Plaintiffstandiny’ for purposes of the analysis required byeR2R");
seealsoid. at 17(“ Although the promissory notes Plaintiffs executed and the Contradfiiiéhell signed were
executed before the Class Period, Plaintiffs still have standing t¢ @ssgractRelated Claims that accrueldiring
the Class Period based on #ikegedly unlawful tuition expenses, liquidated damages or usurious interesegharg
during the Class Perid)l.(emphasis added).

22 ujan, 504 U.S. at 561.
23 Seeinfra, note 48
24DG ex rel. Sricklin v. Devaughn, 594 F.3d 1188, 1194 (10th Cir. 2010).



Rule 23(a), class certification is appropriate only(it)the class is so numerous that joinder of
all members is impracticabl€) there are questions of law or fact common to the c(83#he
claims or defenses of the representative parties are typical of the claims gedaftthe class;
and(4) the representative parties will fairlycadequately protect the interests of the class.”
The party seeking class certification must “affirmatively demonstratepbante with Rule
23(a) by proving “that there are fact sufficiently numerous parties, common questions of law
or fact, etc.Z> The district court “has an independent obligation to conduct a rigorous analysis
before concluding that Rule 23’s requirements have been satified.”

The court turndirst to typicality becausthe Objectors forcefully argueis not
satisfied?” Thepurpose of the typicality requiremestto guarantee there exigtsough
similarity between the claims of the named plaintiffs and class membersite #Hesnamed
plaintiffs’ pursuit of theirown interests will necessarily benefit the class as efilVia the
typicality requirement, Rule 23 harnesses selfishness as a mean to acconnpissic @nds.?°
To satisfy typicality, the named plaintiffs mastserclaims or defenses typical of the claims or
defenses of the clas$.Typicality may be satisfideven when the named plaintiffs and class

members do not share identical claims or identical factual situsfioBe long as thelaims of

25\Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 3%(2011) (emphasis in originaNallario v. Vandehey, 554 F.3d
1259, 1267 (10th Cir. 2009)District courts ensure Rule 23's provisionssatisfied by conducting a rigorsu
analysis, through findings, regardless of whether these findingssady overlap with issues on the meijts.
(internal citations and quotation marks omitted).

26 \\allace B. Roderick Revocable Living Tr. v. XTO Energy, 725 F.3d 1213, 1217 (10th Cir. 2013) (internal quotation
marks omitted).

27 See supra notes 1215.

28 See Dukes, 564 U.Sat 349 n. 5; 1 William B. RubensteiNewberg on Class Action § 3:28 (5th ed. 2018).
29 Newberg on Class Action § 3:28.

30 Fed. R. Civ. P. 23(a)(3).

31 Colorado Cross-Disability Coalition v. Abercrombie & Fitch, 765 F.3d 1205, 1216 (10th Cir. 201Dgvaughn,
594 F.3dat1198.



the named plaintiffs and class members share the same legal or remediatypeatity is
satisfied*?
The Harper Named Plaintiffglaance, and C.R. England does not oppose for purposes of
classsettlementthreereasonshey maintairwhy typicality is satisfiedhere First, Plaintiffs
contend the relevant ingy for typicality is whether Plaintiffs and Clab&embers were
subjected to the same risk of “being obligated to pay training-related expensastiid have
been borne by [C.R. England], liquidated damages upon termination of the contract and interest
charged at usurious rates upon these expensataamates® Plaintiffs offerDG ex rel.

Stricklin v. Devaughn as support for thatrgument*

In Devaughn, the Tenth Circuit affirmed a district court’s finding that typicality was
satisfied because: (1) the named plaintiffs and class merb#rshildrenin foster care-were
allegedly at risk of being subjected to the same harmful practices, princhmabiefendant state
officials’ failure to adequately monitdhe children’ssafety; (2) the interests of the named
plaintiffs and class members were n@isiicantly antagonistic to one another; and (3) the

named plaintiffs alleged the defendants’ “monitoring policies violate[d] thdistantive due
process rights to be free from harm while in state custody, the same &galttiat underlie[d]
class membersiorresponding claims:® Unlike in Devaughn, thereexistsinsufficient evidence

in this casdrom which to find the last two consideraticar® present.e., lack of antagonistic

interests and shared legal theory.

32 Menocal v. GEO Group, 882 F.3d 905, 917 (10th Cir. 2018) (citi@glorado Cross-Disability Coalition, 765 F.3d
at 1216; Devaughn, 594 F.3d at 1198 (citingdamson v. Bowen, 855 F.2d 668, 676 (10th Cir. 1988)).

33Dkt. 85 at 15
341d. at14-15 (citing Devaughn, 594 F.3d 1188 1199.
35 Devaughn, 594 F.3d at 1199.



The absence of evidentmecloses dinding that the interests of Plaintifend Class
Members are aligned. Rlaintiffslack asincerestake intheir asserted contrackaims, then
there is a collision afintagonistignterests: for every dime of settlement funds allocatedeo
contractclaims, there is a concomitant decreaselaintiffs recoveryfor thewageclaims3®
Moreover,if Plaintiffs stake in tle contract claims is imaginarybecause their claims are
meritless—it is not necessarily in the interest of the Named Plaintiffaltg litigate or negotiate
the contract claims. Because interests of Plaintiffand Class Members may antagonistically
clash, and becausiee dearth of evidence regarding the bona fides yaédity and sinceritypf
Plaintiffs’ contract claims makes it impossible to find Plainiffel Class Members share the
same legal theorypevaughn lends no support to a finding of typicality here.

SecondPlaintiffs argue they satisfy typicaligven if they did not suffer contract
damage$ecausehe “vast majority of the Settlement Class (including most of the Objectors) did
not pay any money to Defendant for any early termination of the Contfati.bther words,
Plaintiffs argument is “even if the Named Plaintiffs did not pay any tuition, neither did most
Class Members.” Hence, “rather than being atypical, to the extent Plgpaiiff®othingn
connection with the Contract, they would be in the exact same positionwasstimeajority of the
Settlement Class® But this position ignores the durability of debt, and its potential impact on
Class Members.

Indeed, his oversight appears to be reflected inrtirethod of distribution for settlement

funds. At oral argument, the Named Plaintiffs’ counsel intimated he did not consyd#slzn

36 Of course, this analysis bears on the likelynfess ofthe settlement too. Buhat does not make the ansiky
irrelevant to typicality. The coud role in ensuring a settlement is fair, reasonabid adequatis no sulstitute for
the recoverymaximizing role played byNamedPlaintiffs and their zealous counsel.

37Dkt. 85 at 17
381d.



owed by Class Members relevdot settlement purposdmecause debt is “not damagés$.He
stated that if class members “have some sort of litigation over [] debt or sonmétéitiwat, hat

is what the opt-out procedure is for and people avail themselves ofthRaut the ability to opt-
out is no substitute for the recovanaximizing role played by named plaintiffs and their
counsel. When considered alongside the terms for payirgetilgment fundé* theremarks of
theNamed Plaintiffs’ ounselraisedegitimateconcerns that, absent the safeguards provided by
typicality, the interests of Class Members who owe debt were not fairlgsemed.However,

the court need not reach the issue of tiraéas of the settlement todagcause to the extent the
NamedPlaintiffs did not pay and do not currently owe anything in connection vatimtract,
theyarein a different position than Class Members who paid money or cureamdydebt in
connection with @ontract. Plaintiffs’ second argument in support of typicality fails.

Third, Plaintiffs argue they share the same legal theory as the Class Members because
Plaintiffs’ contract “claims are identical to those of the Settlement @lassbers.*? They
maintain, “it is immaterial that Plaintiffs’ claims may be subject to unique defenses or that
Plaintiffs may not have suffered damagés.The Objectorscounter thaPlaintiffs made ughe
contractclaims in coordination witlC.R. England? Given the Objectors’ collusicargument, it
is material whether Plaintiffare subject to defenses and whether they suffered damages. Yet

Plaintiffs finesse arguments in support of typicality without taking aerycgt on the bona fides

39 Dkt. 67 at 70.
401d.

41 See Dkt. 85 at 89 (allocating funds based on the number of weeks worked regardless oftinet @aid for
tuition or debt incurred).

42Dkt. 85 at 18
“d.
44 Harper, 2018 WL 3860471, at *7



of theircontract claimg? At bottom, Plaintiffs hope mere allegations are sufficient to establish
typicality, even in the face of challenges to the validity and sincerity of tiiegations?®

But typicality “demand[s] undiluted, even heightened, attentidharsettlement context.
Such attention is of vital importance, for a court asked to certify a settlemenivildack the
opportunity, present when a case is litigated, to adjust the class, informed byctedprgs as
they unfold.”’ Hence, &leastunderthe current circumstanceshere the Objectors challenge
the validity and sicerity of the contract claimgypicality cannot be satisfied on mere pleadings.
To satisfy typicality, the Harper Named Plaintiffs were required tongudvidence theyrad the
Class Member fact sharethe same legal theofy. BecausePlaintiffs fail to submit such

evidence, the court cannot find typicality presént.

45 See supra pp. 6-8.
46 See supra note 21.
47 Amchem Prod., Inc. v. Windsor, 521 U.S. 591, 620 (1997)

48 See Dukes, 564 U.S.at 350(“A party seeking class certification must affirmatively demonstratedrigpliance
with the Rule—that is, he must be prepared to prove that thermdaet sufficiently numerous parties, common
guestions of law or fact, etcJennille v. Western Union Co., 785 F.3d 422, 433 n.12 (10th Cir. 2015) (citidwgkes
as holding dparty seeking class certification must be prepared to prove he meet aledt3Ral)s class
certification requirementy Vallario v. Vandehey, 554 F.3d 1259, 1266 (10th Cir. 2009bgerving a district aart
may consider factors touching upon the merits of a case, so long as tlseofr@ritovant's claims are not foeal
point of the cours class certification analysisiewberg on Class Action § 3:45(*Most courts are both reluttto
certify a class where the case's merits seem implawsibleeluctant to deny certification on the basis oh&ue
defense that seems implausibjle.

4 For the benefit of the parties, the cdumthernotes the Tenth Circui analysis iffennille v. Western Union, Co.
suggests the Harper Named Plaintiffs could not satisfy Rule’ 8&@g¢quacy requirement becauseNbened
Plaintiffs likely face a procedural obstacle potentially preventing tmem participating in a class actionhereas
certain Class Members who did not sign arbitration agreements facadhe same or similar procedural obis®c
See 785 F.3d at 43432.



CONCLUSION
In light of the foregoing, the court DENIBSaintiffS RenewedMotion for Final

Approval of Class Action Settlemertt.

SO ORDERED thi27th day ofMarch, 2019.

BY THE COURT:

A

ROBERT HELBY
United States Chief District Judge

50 Dkt. 85.
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