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UNITED STATESDISTRICT COURT
DISTRICT OF UTAH

MICHAEL S. HARRIS, MEMORANDUM DECISION AND
Plaintiff, ORDER

v Case No. 2:16-CV-00933-DBP

NANCY A. BERRYHILL, Acting

Commissioner of Social Security, Magistrate Judge Dustin B. Pead

Defendant.

INTRODUCTION

All partieshave consented tdnited States Magistratkidge Dustin B. Pead conducting
all proceeding inthis case, including entry of final judgment, with appeal to the United States
Court of Appeals for the Tenth Circufiee 28 U.S.C. § 636 (c); F.R.C.P. 7Bkt. 14).

Plaintiff Michael S. Harris, (“Mr. Harri§ appeals the Commissioner of Socsacurity’s
decision denying hislaim for Disability Insurance Benefitgnd Supplemental Security Income
under Titledl and XVIof the Social Security Acd2 U.S.C.88401-433Dkt. 3). Having
considered the parties’ briefs, the administrative record, the argumentssetand the
relevant lawthe Court reverses and remands the Commissioner’s decision for further
consideration.

PROCEDURAL BACKGROUND

Mr. Harrisfiled an application for Disability and Disabilitpgsurance Benefits, as well as
Supplemental Security Incamon October 30, 2012, allegingligability beginningon August

30, 2012. (A.R. 156-158). Mr. Harris’s claims were initially denied on January 23, 2013, and
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upon reconsideration on July 23, 2013. (A.R. 68-69, 94WWreafter Mr. Harris timely
requested a hearing before an Administrative Law J(idde)”) on September 25, 2013. (A.R.
113-114).

An administrativenearing was held on November 7, 2014, in St. George, Utah before
Administrative Law Judge, Norman L. Bennett. (A.R. 25-Fhereafter, on February 23, 2015,
the ALJ issued a written decision. (A.R. 6-24)his decision, the ALJ fountthat Mr. Harris
suffered from the severe impairments of right shoulder rotator cuff tdadesenerative disc
disease of thearvical spine. (A.R. 11). He concluded Mr. Harris could perform sedentary
work including lifting and/or carrying ten pounds occasionally and five pounds fréguent
standing and walking two hours in an eight hour day, sitting six hours in an eight hour day, and
performing no work above right shoulder level and occasional turning of the headdmotua si
side. (A.R. 12). With this residual functional capacity-C}, the ALJ found thaMr. Harris
could not perform any past relevant work, but that tkere other work available thae could
perform. (A.R. 24-25)Ultimately, the ALJ concludethat Mr. Harris was not disabled. (A.R.
26).

On July 30, 2016, the Appeals Council denied Mr. Harris’s requestiiew®f the
ALJ’s decision. (A.R. 1-4). The Appeals Courgdenial was the final administrative decision
of the Commissioner of Social SecurigndMr. Harris brought his curremiction to appeal the

Commissioner’s decision pursuant to 24 U.S.C. 8&05(



STANDARD OF REVIEW

The Cour's review ofthe Commissioner’s decisias limited to determining whether his
findings are supportelly “substantial evidence and wther the correct legal standards were
applied.Lax v. Astrue, 489 F.3d 1080, 1084 (1@ir. 2007).“Substantial evidence is such
relevant evidence as a reasonable mind might accept asaéelég support a conclusiond.
(quotation omitted). The Court may neither reweigh the evidence, nor substitute menidgr
the Commissioner’dd.

In its review, the Court shoukl/aluate the record as a whaleluding that evidence
before the ALJ that detracts from tiveight of the ALJ’s decisiorghepherd v. Apfel, 184 F.3d
1196, 1199 (10 Cir. 1999). The reviewing Court may notweigh he evidence or substitute its
own judgment for that of the ALRualls v. Apfel, 206 F.3d 1368, 1372 (£@ir. 2000).

Further, the Court shoulahbdt ‘displace the agenc[y]’'s choice between two fairly conflicting

views, even though the Court would justifiably have made a different choice had thebmeartter

before it de novo.”Lax at 1084 A “failure to apply the correct legal standard[s] or tovjute

this Court with a sufficient basis to determine that appropriate legal geadipve been

followed [are] ground$or reversal.”Jensen v. Barnhart, 436 F.3d 1163, 1165 (£@Cir. 2005).
ANALYSIS

Mr. Harris began seeing Dr. Edward Pasimio in 20dring his time with Mr. Harris,

Dr. Pasimio observed reduced range of motion in the shoulder and chronic cervical spiee mus
spasms(A.R. 558, 565). Dr. Pasimio prescribed a straight cane (A.R. 712), and opined that Mr.
Harris could nolift more than 10 pounds, could not perform repetitive activities with the right
upper extremity and could do no repetitive bending, stooping, or twisting. (A.R. 562). Dr.

PasimiostatedthatMr. Harris could nolift with his injured arm(A.R. 567).Dr. Pasmio also
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filled out aRFCassessmerih which he pined that Mr. Harris was limited in his ability to use
his upper extremities and that his impairments would interfere with his ability tertoate 5
10% of the workday. (A.R. 710). He further concluded that Mr. Harris would be absent from
work 4 or more days each month due to his impairments and would be less thafii&ié#h as
an average worketue, in part, to his constant need for pain medication that affected izl me
acuity.(A.R. 711).

On gpeal,Mr. Harrisraises onenainissue Specifically, Mr. Harris asserts thaetALJ
erredin his evaluation of thenedicalopinion ewdence fromhistreating physiciafr. Pasimio.
For thereasons set forthelow, the Court agrees areimands the AL¥ decision for further
analysis.

The ALJ Erred In His Evaluation of the Opinion Evidence from Dr. Pasimio.

Mr. Harrischallenges the AJ’s evaluation of the opinioof his treating physiciabr.
Edward PasimioWhen evaluating a treating source opinion, the Regulations set outpativo-
test for the ALJ to follow irorder todetermire what weight to afford the opinion. 20 C.F.R.

§ 404.1527(c)(2); 416.924)(2); Watkins v. Barnhart, 350 F.3d 1297, 1300-01 (1ir. 2003).
First, the ALJ must decide if the opinion “is wslipported by medically acceptable clinical and
laboratory diagnostic techniques and is not inconsistent with other substantial eundginel

case record.l'd. If the treating source opinion satisfies both criteria, then the inquiry ends and
the ALJ must givehte opinion controlling weightd. If not, the ALJ must weigh the opinion
using all the factors i8 404.1527(c) and 416.9¢J. 1d. After considering these factors, the

ALJ mustgive “good reasons” fohe weight assignet the treating source opinion and the

reasons stated must be “sufficiently specific to make clear to any subseqienérethe



weight the adjudication gave to the treating source’s medical opinion and the rieasbat
weight.” Id. (quoting SSR 962p).

Mr. Harris submitted three opinions from Dr. Pasimio as to his functional limitations.
In evaluating these opinions, the ALJ stated as follows:

Accordingly, I find that the opinions of Dr. Hensgsnc)and Dr. Pasimio that the

claimant was unable to work is reserved to me. (Exhibits 9F, 25F). Their

opinions are also inconsistent with examination findings in Exhibit 27F, and with

Dr. Pasimio’s opinions in 19F/10 and 26F/10 that the claimant was limited to

lifting five pounds, performing no overhead reaching with the right upper

extremity and no climbing. Dr. Pasiomio'sd) opinions in Exhibit 19F/10 and
26F/10 are overall consistent with the opinion of Dr. Johnsen and are given
considerable weight.
(A.R. 16). The ALJ conclude®r. Pasimio’s opinions were entitled to considerable
weight. The ALJ did not, howevesufficiently explain whyhe failedto incorporate albf
Dr. Pasimio’s stated limitations in his residual functional capacity assessment.
Specifically, the ALJ failed to discuss why he did not ac&aptPasimio’s opinion that
Mr. Harris ould notlift with his right arm.Id.

The court recognizes thtite ALJ is not required to accept the entiretfyDr. Pasimio’s
opinionand that it isvell within the ALJ’s purview to adopt some parts of the opinion while
rejecting others. That saiith doing so théALJ is requiredto explain why hehas accepted, and
given great weight tGsomeportionsof Dr. Pasimio’s opinionsvhile rejectingothers. An ALJ
mustdiscuss “any uncontroverted evidence he chooses not to rely on, as well asasityific
probative evidence he reject€lifton v. Chater, 79 F.3d 1007, 1010 (10Cir. 1996) ¢iting
Vincent ex rel. Vincent v. Heckler, 739 F.2d 1393, 1394095"(€ir. 1984) andis not entitled to
pick and choose adopting only teedence that supports his theolgsteadthe ALJ must look

to all the evidence of recor8ee Hardman v. Barnhart, 362 F.3d 676, 681 (10th Cir. 2004g¢



also Wilson v. Colvin, 541 Fed. App. 869, 872-874 (ACir. Oct. 16, 2013) (“ALJ’s failure to
weigh [the doctor’s] opinion and explain why he accepted some, but not all, of its moderate
restrictions, was not harmless error.”).

The first opinion that the ALJ gave considerable weight was a work status evaluati
filled out in August 2014. In it, Dr. Pasimio opined that Mr. Harris had the followiniggliions:

1) No lifting greater than 5 poung) No repetitive use of arm overhea&) No lifting with

injured arm 4) No overhead &ivity right upper extremities; 5) No climbing; and reaching
above the shoulder. (A.R. 567). A second opinion from December 2014 was also given
“considerable weight” It stated that Mr. Harris had the following limitatiodgNo lifting
greaterthan 10 pounds; 2Jo repetitive use of arm overheathd3) No lifting with the right

arm. (A.R. 722). Botlof theseopinions provided that Mr. Harris should not lift with his injured
arm.(A.R. 567, 722). However, no such limitation was adopted oreadddy the ALJ.

In response, the Commissioner arginedthe ALJ adequately evaluated Dr. Pasimio’
opinions and explained his decision to give weight to some parts of the evaluation and not
others baseduponDr. Pasimios own inconsistent opinions as well as inconsistenciesdagtw
Dr. Pasimio’sevaluations and Mr. Harristestimony In making this argument, the
Commissioner admithat the ALJ decision does not contain a “contemporaneous discussion”
of inconsistencies, but encouragiesCourt to view the record as a wholée Courtis not
persuadedAlthoughthe Commissionenutlines specific reasons why Dr. Pasimio’s
opinions are inconsistent, none of the inconsistencies raisedféicgently addressed in the

ALJ’s decisionsuch that they are clear to subsequent reviewers as to the weight given to the

opinion and the reasons for that weidRather, the ALJ must expressly avatle Dr. Pasimio’s



opinions, detail which portions of the opinion argitled to weight and explainhy those
portions are entitled to the weight given.

In this caseDr. Pasimio’s conclusions ol impact the ALJ’s findingsegardingVr.
Harris’sresidual futional capacity and therefore any eriarthe ALJ’s failureto explicitly
Discusswhy pations of Dr. Pasimio’s opinions are not accordeg weight is notharmless

CONCLUSION AND ORDER

For thereasonset forth above, the Court REVERSES and REMANRS case to the
CommissionerOn remand, the Commissioner vapecificallyreconsider the evidence Df.
Pasimio The Court expressly makes no opinion as to whether the ALJ’s findings at any step of
the evaluation process will change. Nonetheless, on remand the ALJ should address the

aforementioned errors and evaluate the ewidexs instructed above.

DATED this 16th of June 2017.

Dustin B
United Statedagistrate/Judge



