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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

PARK PROPERTY MANAGEMENT, LLC, af MEMORANDUM DECISION AND ORDER
Utah LimitedLiability Company GRANTING MOTION TO AMEND

Plaintiffs, Case N02:16-CV-00996BCW
V.

G6 HOSPITALITY FRANCHISING, LLC, et | Magistrate JudgBrooke Wells
al,

Defendant.

Defendants G6 Hospitality Franchising, LLC et al. seek leave to amendiissier and
to assert a counterclaim against PlaiatPlark Property Management. Defendants also seek to
assert a ThirdParty Complaint against Seph Park.Federal Rule of Civil Procedure 15(a)(2)
provides that a party may amend its pleading only with the opposing party's writtenta@mse
the court's leaveThe court should freely give leave when justice so requirdgtiding good
cause shown, the court will grant the motion to amend.

BACKGROUND

Plaintiffs Park Property Management (PPM) is a franchisee of multiple franchisésBra
PPM alleges Defendanfigiled to comply with their obligations, duties and responsibilities in the
franchise agreement. This resulted in overcharges on royalties anteethtrat were paid to
Defendants and third-party venders such as Expedia.com and Booking.com. Their@ovagla

filed in September 2016 and an Answer was filed in November 2016. In December 2016 a
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scheduling order was entered with the deadline for filing amended pleadingsAptif 17,
2017°

On March 6, 2017, before the deadline to amend pleadings, Defendants filed a Motion to
Amend? Defendants move to amend their Answer, add a counterclaim and add &attjrd-
Complaint. According to Defendants the proposed amendment will in€llid@ore specificity
to Defendants’ defense that Plaintiffs fraaid misrepresentations allegations are barred by the
franchise agreement; (2) a counterclaim against PPM for alleged breadhesgfdement; and
(3) a thirdparty complaint against the guarantor of PPM'’s financial obligations under the
Agreement

DISCUSSION
(1) Defendants Motion is Timely Under the Scheduling Order and Thereisno
Undue Delay

Federal Rule 15(a)(2) provides that “[t]he court should freely give leave whae jsis
requires.® “The district court has ‘wide discretion to recognize a mofar leave to amend in
the interest of a just, fair or early resolution of litigatioh.” Refusing leave to amend is
generally only justified upon a showing of undue delay, undue prejudice to the opposing party,
bad faith or dilatory motive, failure tcure deficiencies by amendments previously allowed, or

futility of amendment”

% Scheduling Order dated December 29, 2@bgket no. 21
* Docket no. 23
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®Fed. R. Civ. P. 15(a)(2)

" Bylin v. Billings 568 F.3d 1224, 1229 (10th Cir. 20¢§uotingCalderon v. Kan. Dep't of Soc. & Rehab. Servs
181 F.3d 1180, 1187 (10th Cir. 1999)

81d. (quotingFrank v. U.S. West, Inc3 F.3d 1357, 1365 (10th Cir. 1993)
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The Supreme Court ifoman v. Davigited “undue delay” as one of the justifications for
denying a motion to ameridLateness, however, “does not of itself justify the denial of the
amendment® But, the “longer the delay, ‘the more likely the motion to amend will be denied,
as protracted delay, with its attendant burdens on the opponent and the court, is itBeiéat suf
reason for the court to withhold permission to ament.lh determining whether a movant has
unduly delayed in bringing a motion to amend, the Tenth Circuit “focuses primaritneon t
reasons for the delay® For example, courts may deny leave to amend when the movant “has
no adequate explanation fitre delay.*® In addition, courts may deny leave to amend for lack
of excusable neglect “where the moving party was aware of the facts on which tltereanen
was based for some time prior to the filing of the motion to am&hd.”

Plaintiffs argue “Defendants have failed to adequately explain the delaygingritheir
motion to amend*® PPMassertPefendants had informatidarming the basis for their
amended pleadings long befdileng their motion and therefore they were dilatory in moving to
amend. h support Plaintiffs cite t6ederal Ins. Co. v. Gates Learjet Cofpin support of their
arguments. The court finds PPM’s arguments unpersuasivecan@tis easily distinguishable

from the instant case.

° Foman v. Davis371 U.S. 178, 182 (1962)
YR.E.B., Inc. v. Ralston Purina G&b25 F.2d 749, 751 (10th Cir. 1975)

™ Minter v. Prime Equipment Cd51 f.3d 1196, 1205 (10th Cir. 200@juotingSteir v. Girl Scouts383 F.3d 7, 12
(1st Cir. 2004).

21d. at 1206.

31d. (quotingFrank v. U.S. WesB F.3d 1357, 13666 (10th Cir. 1993)

1 Fed. Ins. Co. v. Gates Learjet Carg23 F.2d 383, 387 (10th Cir. 1987)
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In Learjetthe Tenth Circuit upheld the district court’s decision to deny a motion to
amend based on untimeliness and prejudice. The party seeking to amend failed tioestsser
defenseuntil four years after the complaint was servéfl.Such a delay was unreasonable and
resulted in prejudice. In the present case the Scheduling Order set a defafipriel7, 2017
to amend pleadings or add parttf@sDefendants filed their motion on March 6, 2017, which was
before the deadline to amend and less than six months after the Complaintdvas file
Additionally, Defendants explanati@oncerninghe review of discovergnd the timing of filing
the motion ignore than adequate given the small delay in this cHses there is no undue
delay in bringing the motion.

(i) Thereisno pregudiceto Plaintiffs

“The second, and most important, factor in deciding a motion to amend the pleadings, is
whether the amendmewbuld prejudice the nonmoving part?”“Rule 15 . . . was designed to
facilitate the amendment of pleadings except where prejudice to the opposyngqac
result.”®® Typically courts find prejudice “only when the amendment unfairly afféets t

defendnts ‘in terms of preparing their defense to the amendm@nfrhis usually occurs when

71d. at 387.
18 Scheduling Order dated December 29, 2@bgket no. 21
9 Minter v. Prime Equip. C9451 F.3d 1196, 1207 (10th Cir. 2006)

2 United States v. Houghar64 U.S. 310, 316, 81 S.Ct. 13, 5 L.Ed.2d 8 (198®e als&vans v. McDonald's
Corp., 936 F.2d 1087, 10901 (10th Cir.1991}“As a general rule, a plaintiff should not be prevented from
pursuing a valid claim. . ,provided always that a late shift in the thrust of the case will notdicejthe other

party in maintaining his defense upon the merits.” (internal tjoatanarks omitted))Eastern Food Servs., Inc. v.
Pontifical Catholic Univ. Servs. Ass'857 F.3d 1, 8 (1st Cir.2004)Once the adversary has answered, amendment
is no longer allowed as of right, Fed.R.Civ.P. 15(a),bgeneral permission is liberally granted where there is no
prejudice.”); 6 Wright, Miller & KanefFederal Practice and Procedure 8§ 1487 (2d ed. 19@@&haps the most
important factor lised by the Court and the most frequent reason for denying leave to anteaictlie opposing

party will be prejudiced if the movant is permitted to alter his pleading.”).

% Minter, 451 F.3d at 120@juotingPatton v. Guyer443 F.2d 79, 86 (10th Cir. 1971)
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amended claims arise from a different subject matter than what is set forth ontpint and
give rise to significant new factual issufés.

PPS asserts it will berejudiced due to “wholly new claims”, a “completely new
Defendant” and citéo Hom v. Squiré® in support of their positionThe Tenth Circuit itHom
found prejudice where the plaintiff's motion “amounted to a request that he be alladd &n
entirely new and different claim to his suit little more than two months before ffidh”
contrast taHom trial in this cases still more than a year away plus fact discovery is still
ongoing. Sddomis inapplicable.Further, the court is not persuaded thés case is so far
advanced that Defendants proposed amendments are a “late shift in the thrustse"théhea
will prejudice Plaintiffs. Contrary to Plaintiffs’ assertions, discovery tlagtdccurred so far will
still be useful and applicable to the case going forward. The court will dherfgid no

prejudice to Plaintiffs.

2 3eeid.

2381 F.3d 969 (10th Cir. 1996)

% Hom v. Squire81 F.3d at 973

% Evans v. McDonald's Corp936 F.2cat 1091.
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ORDER
Based upon the foregoing and in finding no undue dwlayejudicethe court GRANTS
Defendants’ Motin for Leave to Amen®®
IT IS SO ORDERED.

DATED this27 April 2017.

K. e

Brooke C. Wells
United States Magistrate Judge
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