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INTRODUCTION *

RussellGodfreyGreer want$o provide everyone with safe and legal “access to
intimacy.” In order to do so, hseekdo open aJtahbrothelcalled The Mile High NeonUnder
Utah’s current law, howeverhe isprohibited from doing s&> ConsequentlyGreerfiled his
federal declaratory actiarhallenging the constitutionality gbrtions ofUtah's laws

criminalizing prostitutionsolicitation and the operation of brothels.

FACTUAL BACKGROUND

The following factsare taken fronPlaintiff RussellGreer’s(Plaintiff or Greer) enended
complaint and viewed in a light most favorable to fim.

Plaintiff is a welteducated, twenty-five year old man currentiesidingin Murray,
Utah® He wasbornwith Mobius Syndromea neurological conditiothatcauses facial paralysis

and prohibitshim from closing his lbs or moving his eyes sideway&reer’s disabilitycauses

L All parties in this case have consented to United States Magistrate Dudtjip B. Pead
conducting all proceedings, including entry of final judgment, with appeal tonited States Court of
Appeals for the Tenth Circuit. Dkt. No. 28ee28 U.S.C. § 636(c); Fed. R. Civ. P. 73.

2 SeeUtah Code Ann. §§ 76-10-1302 through 1305 (criminalizing prostitution and solicitation),
847-1-1 (declaring brothels a nuisance).

® See JordamArapahoe, LLP v. Bd. of County Comm’833 F.3d 1022, 1025 (£@ir. 2011)
(when considering a motion to dismiss, the court “accepts alpheided facts as true and view[s] them
in the light most favorable to the plaintiff."Ruiz v. McDonnell299 F.3d 1173, 1181 (fCir. 2002)
(the court “must view all reasonable inferences in favor of the plaiatitf the pleadings must be
liberally construed”) ¢iting Swanson v. Bixle750 F.2d 810, 813) (faCir. 1984).

* In the summer of 2015, Plaintiff graduated from LDS Business College. Pgmdoation,
Greer conpleted an internship in the Litigation Division of the Utah Attorney Gdseddfice. Dkt. No.
55, 1146-48.

® Dkt. No. 55, 8.
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significantphysical and social challengfs him. Consequently, in order tdeel loved’, Greer
solicitssex worker$ at brothels ilfNevadawhere prostitutiotis legal and inUtah where
prostitutionis criminalized®

In April of 2013, Greerstartedvisiting brothels inNevada® He describes his experiences
as “magical’and claimghat his timeherehelped himo “cope with his disability and [ ]
depression® Over time frequent tavelto Nevadebecamédinancially prohibitivé* andGreer
was “forced” to seekcompanionship itutah'? Prostitution is illegal in UtatandPlaintiff lived
in fear ofbeing victimized?® criminaly prosecuted@ndof contracting aexually transmitted
disease.

Determinedo provide everyone with the opportunity gafe and legal “access to
intimacy,” Greerdecidedto open a brothéh Utahcalled “The Mile High Neon(TMHN).**

Plaintiff outlinesTMHN'’s business plan, design, layout and operational procetucepious

" Greer refers téprostitutes” “escorts’” and “sex workers” interchangeattlyroughout his
pleading While there arsubtlenuances that differentiate these terms, for purposes of this opiméon, t
court broadly defines all prostitutes, escorts and sex workers as individina engages, offers, or
agrees to engage any sexual activity with another individual for & fer the functional equivalent of a
fee.” Utah Code Ann. §76-10-1302(1)(a).

® Dkt. No. 55, 18, 20, 25, 34-36.

° Greer visited brothels in or near Elko and Reno, Nevada. Dkt. No. 55, 1136-37.
% Dkt. No. 55, 1135, 39.

! Greer estimates he spent up 18t$00at brothels ifNevada. Dkt. No. 59]13940.

12 additional reasonfor Greer’s decision to stdpaveling tobrothels inNevada includga falling
out with brothel owner Dennis Hoff and becoming the victim of a $4,000.00 theft. Dkt. Ng|48544%.

3 plaintiff claims he has beghe victim of fraudvhen escorts post “fake pictures to lure Greer in
and upon meeting, . . . [hold hjmnder duress to give them the money. Others have been the same girl as
advertised, but they do not provide the saxsithey promise.” Dkt. No. 55, §42.

“The name “Mile High Neon” is a combination of “the rdiligh club” and the Greek word
“porneon,” meaning brothel. Dkt. No. 55, 1 47, 50-52.



detail »® In order to obtain &cense Greer submitted his licensimgperworkonline with the
State of UtahOn December 29, 201BJaintiff's paperworkwas approvedndhe wasgiven
“numbers for his business registration and the appropriate document t§ fla.January 14,
2016, Greer receivedtice from Kathy Berg, Directasf Utah’s Division of Commercehathis
registrationwasfor “an illegal business purpose” aimmediately revoked’

On October 18, 2016, Greer filed Initial complaint!® Later, he sought to incorporate

relevant statutorgmendmentand the court granteRlaintiff leaveto amend-® Greerfiled an

!5 Greer explainshatthe structure will resemble a Greek temple with large columns, marble
floors and a wooden front door similar to that found at a “luxury mansion.” Rkt55| 11 66, 67. A
fountainwill decoratethe main room along with couches, televisions and a non-alcoholicl hb%i67.An
electronic business directory is located near the front of the buildingewhents can “click” on the
girls’ pictures if they are interested in meeting th&m69. Past the office where financial transactions
are conducted, the are approximately ten employee roofds. {71. Each room contains a window, bed,
television and panic alarrtd. TMHN also has a kitchen area where employees can cook their own
meals.Id.,{73.

Plaintiff proposes “innovative” operational procedures for TMHN'’s leyges: weekly sexually
transmitted disease inspections, skdfense training, financial planning, and training related to
understanding the disabldd., 117679, 82. All workers arddensed through the sheriff's office and
TMHN will pay taxes and donate localcharitiesId., 1183 84. Potential employeeasay apply online
and TMHN will hire only “the classiest and most beautiful people that hav&oedinary personalities
and who & not judgmental.ld.,80. Employees are encouraged to set goals, and every two years Greer
will check to see if theare achieving their goalkl. Greer will encourage employees to “go after their
dreams,” and put them in touch with “talent agents” wéao help find other “nosexual jobs.Id. Greer
will act asTMHN'’s legal assistant, but will not own or run the broth#lf86. Instead, he intends to give
his business license to “an educated, beautiful woman in hethirtids to forties who has higher
education and experience in business.”

18 Dkt. No. 55, 151, 54.
17 Dkt. No. 55, {55.

'8 SeeDkt No. 1, Dkt. No. 2. Grags initial pleading also listed Tricia Christie as a plaintiff.
Christie did not sign the pleading, or provide a physical address, email phraieéenumbeiSeeFed. R.
Civ. P. 11(a) (“Every pleading, written motion, and other paper must be signecthgtatihe attorney of
record in the attorney’s nameor by a party personally if the party is unrepresented. The paper must state
the signer’s address;neail address, and telephone number . . . .”). Further, as attavney Greer is
prohibited from repesenting Christie in any casgeeDUCIVR 831.3(c);Perry v. Stout20 F. App’X.
780, 782 (18 Cir. 2001) (norattorney cannot represent a pro se litigant).



amended @mplaint on September 12, 2017, seeking declaratory and injunctive relief against
Defendantssovernor Gary Herbert (Herbert), Utah Attorney General Sean Rieggeg) and
Utah’s Diredor of the Division of Corporations and Commercial Code Kathy Berg (Berg)
(collectively “State Defendants”), Salt Lake District Attorney Sim Gill (Gill)lt Eake County
Mayor Ben McAdams (McAdams) and Salt Lake Director of Planning Rolen Naghi
(Yoshinaga) (collectively “County Defendants”) and Salt Lake City Mawakie Biskupski
(Biskupski) and Salt Lake City Business Licensing Manager James Mbeed) (collectively
“City Defendants”)?°

Currently pending before the coare the City, Statand County Defendantsiotiors to
dismissGreer'samendedomplaint for failure to demonstrate standing, state a claim or establish
aconstitutional violatiorf* Greer did not oppose ti@ity or County Defendants’ motions to

dismiss, and the time within wdti to do so has expiréd.

UTAH'S PROSTIUTION & BROTHEL LAWS

Greer seeks declaration that the following portions of Utaltstues are

unconstitutional (Utah’s Prostitution and Brothel Laws).

19Dkt. No. 47.

? Greer's claims against individual City, County and State Defendantsaarghbsolely in their
official capacities. In addition, Greer's amended pleading does not namé&eCisia Plaintiff, and
therefore she is no longer a party to this act@seDkt. No. 55.

21 Dkt. No. 56, Dkt. No. 57, Dkt. No. 60.

?25eeDUCIVR 7-1(b)(3)(A), see alsdUCIiVR 7-1(d) (“[failure to respond timely to a motion
may result in the court’s granting the motion without further noticM&sero v. Mortgage Elec.
Registration Sys2010 U.S. Dist. LEXIS 128564 * 1 (D. Utah Dec. 2, 2010) (granting matiatismiss
as unopposed pursuant to DUCIivVR 7-1(d)).



Utah Code Ann. 876-10-1302, Prostitution.
(1) Anindvidual is guilty of prostitutiorwhen the individual:
(b)  takes steps in arranging a meeting through any form
of advertising, agreeing to meet, and meeting at an
arranged place for the purpose of sexual activity in exchange
for a fee or the functional equivalent of a fee;
UCA 87610-1302(b)

Utah Code Ann. 76-10-1303, Patronizing a prostitute.
(1) An individual is guilty of patronizing a prostitute when the individual:
(b)  enters or remains in a plaoéprostitution for the purpose
of engaging irsexual activity.
UCA 87610-1303(b).

Utah Code Ann. 76-10-1304, Aiding prostitution.
(1) A person is guilty of aiding prostitution if the person:
(i)  leases, operates, or otherwise permits a place controlled
by the actor, alone of in association with another, to be used
for prostitution or the promotion of prostitution;
UCA 876:10-1304(1)(iii)

Utah Code Ann. 76-10-1305, Exploiting prostitution.
(1) Anindividual is guilty of exploiting prostitution if the individual:
@) procures an individual for a place of prostitution; or
(e) owns, controls, manages, supervises, or otherwise keeps,
alone or in association with another, a place of
prostitution or a business where prostitution occurs
or is arranged, encouraged, supported, or promoted.
UCA 876-10-1305(1)(a)(e).

Utah Code Ann. 47-1;1Declared a nuisaneeAbatement

Whoever shall erect, establish, maintain, use, own or lease any building,
structure or place, for the purpose of lewdness, assignation or prostitution
is guilty of nuisance, and such building, structure or place, and the ground
itself, in or upon which such lewdness, assignation or prostitution is
conducted, permitted or carried on, and the furniture, fixtures and musical
instruments therein and the contents thereof arer@ecéanuisance, and

shall be enjoined and abated as hereinafter provided.

UCA 847-1-1.




DISCUSSION

STANDING

1. Standard of Review.

A threshold issue is whether Greer has standibging his claimsagainst Defendants.
Standing ensures thiztderal courts only issue judgments in “cases” and “controverisies”
which they havgurisdictionto do so?® The burden in plaintiff to clearly demonstrate the
elements of standing for each cause of acfamd the court has an “independent obligdtion
raise thestandingissue“regardless of whether it is challenged by any of the parfiaa/hen
consideringdismissal “courts must accept as true all material allegations of the complaint, and

must construe the complaint in favor of the complainimyp®

#U.S. Const. art. Ill, 82.

4 Spokeo, Inc. v. Robin36 S. Ct. 1540, 1547, 194 L. Ed. 2d 635 (20B8)nson v. Swensen
500 F.3d 1099, 1106 (faCir. 2007);Utah v. Babbitt 137 F.3d 1193, 12040" Cir. 1998) (burden is on
plaintiff “clearly to allege fact demonstrating” standing).

% Summers v. Earth Island InsB55 U.S. 488, 499, 129 S. Ct. 1142, 173 L. Ed. 2d 1 (2009)
(citations omitted). The court previously issued an Order requestingesugaial briefing on standing,
ripeness and the proper analysis for facial versiagpphed challenge$eeDkt. No. 34.

* SeeFed. R. Civ. P. 12(b)(1Warth v. Seldind22 U.S. 490, 501, 95 S. Ct. 2197, 45 L. Ed.2d
343 (1975). In general, Rule 12(b)(1) motidmsdismissatake two forms:
First, a facial attack on the complaint’s allegations as to subject matter
jurisdiction questions the sufficiency of the complaint. In reviewing a
facial attack on the complaint, a district court must accept the allegation
in the complaint as true. Second, a party may go beyond allegations
contained in the complaint and challenge the facts upon which subject
matter jurisdiction depends.
Holt v. United States}6 F.3d 1000, 1002-03 ({@ir. 1995) (citations omitted).



Article 11l standing requires a plaintiff toneet the following elements:

First, the plaintiff must have suffered an invasion of a
legally-protected interest which is (1) concrete and
particularizedand(b) actual or imminentjot
conjecturalor hypothetical. Second, there must be a
causal connectiobetween the injury and conduct
complaint of--the injuryhasto befairly traceable to
thechallengedaction of the diendant,and not the result
of the independent action of some third paxy lmefore
the court. Third, it must be “likely” as opposederely
“specuhtive,” that the injury will beedressed by a
favorabledecision?’

In addition toconstitutional standing, a plaintiff must also estalglisidential standing.
Prudential standinglacedimits on who may invoke the courfgbwers and requires
(1) the plaintiff generally must assert his or her own legal
rights; (2) the court must refrain from adjudicating
“generalized grievanceshost appropriatelgddressetly
one of the other branches of government; and (3) the
plaintiff's complaint must fall within the zone of interests to
be protectedr regulated byhe statute or constitutional
guarantee in questidf.
When mounting @re-enforcementlaim, plaintiff is not required to “await and undergo
a criminal ppsecution” before challengirte statute on constitutional grourfdsRather, a
plaintiff may establish standing prior émforcemenby showing botla future intention to

engage in conduct that iarguablyaffected with a constitutional in&st, but proscribedy a

statute” and a credible threat of prosecufion

" Lujan v. Defenders of Wildlifé&604 U.S. 555, 561,112 S. Ct. 2130, 2136, 119 L. Ed. 2d 351
(1992) (citations and quotations omittesBe also Gilbert v. Shalald5 F.3d 1391, 1393-94 ({Tir.
1995),cert. denied133 L. Ed. 2d 14, 116 S. Ct. 49 (1995).

%8 Mount Evans Co. v. Madiga4 F.3d 1444, 1450-51 (1@ir. 1994) (citations omitted).

29 Babbitt v.United Farm Workers Nat'l. Unigr#42 U.S. 289, 298, 60 L. Ed. 2d 895, 99 S. Ct.
2301 (1979) @uoting Doe v. Boltord10 U.S. 179, 188, 35 L. Ed. 2d 201, 93 S. Ct. 739) (1973).

%1d., see also Brown v. Herbe®50 F. Supp. 2d 1240, 1246 (D. Utah 2012).



2. Greer Does Not Have Standing To Enforce The Rights Of Individuals
Who Choose To Work In Prostiution.

As a preliminarymatter, Greecannot establish standing to bring his equal protection
challengeon behalf of individuals who “choose to work in prostitutidhiInder the doctrine of
prudential standing, Greer cannot bring suit to enforce the rights of 6thdoseover while an
association mayring suit on behalf of its membersgcan only do so if*(a) its members would
otherwise have standing to sue in their own right; (b) the interests it seeksett pretgermane
to the organization’s purpose; and (c) neither the ctamiserted nor the relief requested requires
the participation of the individual members in the lawstit&'s an unestablished business
owner, Greer does natentify any discernablé associatiohor “memberswho otherwise have
standing to sue in their owight.>* At best, Plaintiff attempts to bring an equal protection claim
as a future brothel owner on behalf of future brogmeployees? Yet, any currently unknown or
potential future relationships are too tenuous to supppréesentationatanding and &er’s

equal protection clairbrought on behalf of unidentified othessdismissed

31 Dkt. No. 55, 11106-108eeClaim 2(B) “Denial of Equal Protection for Those Who Choose to
Work In Prostitutiord’

2 See VR Acquisitions, LLC v. Wasatch C@y3 F.3d 1142, 1146 (L@ir. 2017).

% Thiebaut v. Colo. Springs Util#455 Fed. Appx. 795, 801 (1ir. 2011);see also Summers
555 U.S. at 498-99S. Utah Wilderness Alliance v. Office of Surface Mining Reclamation &
Enforcement620 F.3d 1227, 1246 (T(!Eir. 2010).

*Colorado Taxpayers Union, Inc. v. Rom@63 F.2d 1394, 1397-98 (1Cir. 1992) (citation
omitted).

% SeeDkt. No. 55, 1108 (“The As-Applied challenged laws must be struck down to allow women

the right to work in brothels.”)ricia Christieis no longer a party to this lawsuit and Greer may not
as®rt a claim on her betia

10



3. Greer Does Not Have Standing To Assert Claims Again€iity Defendant
Biskupski and Allred and County Defendants McAdamsand Yoshinaga

Greerdoes notlemonstratetanding to bring claimagainst DefendantSalt Lake
City Mayor Jackie Biskupski, City Business Licensing Manager Jadiresl, Salt Lake County
Mayor Ben McAdams an@ounty Director of Planning and Development Rolen Yoshinaga.

a. Biskupski and McAdams

The only allegatiomaised againgtity Mayor JackieBiskupski is set forth at paragraph

twelve (13 of the amended pleadirapdstates

Defendant Biskupski is the Mayor for the City of Salt Lake
(“Biskupski”). She is sued in her official capacity only.
Biskupski, an elected official, exercise the executive and
administrative powers of thaunicipality. Utah Code
10-3b202(1)(b)%*°

Likewise, the only mention @alt LakeCounty Mayor Ben McAdams is at paragraph
thirteen (13):
Defendant Ben McAdams the Mayor for the County of Salt
Lake (“McAdams”). He is sued in his official capacity only,
McAdams, an elected official, exercises the executive and

administrative powers of the municipalities of the County.
Utah Code 10-31202(1)(b)>’

Plaintiff does not raise arsubstantive claims or assertiajury-in-fact Absent a
traceable injury, causation aretiressability’® Plaintiff lacks standingnd Biskupski and

Allred’s motions to dismiss are granted.

38 Dkt. No. 55, 12.

3" Dkt. No. 55, 113. Utah Code §10-3b-202(1)(b) sets forth the general powers of mayors of
cities, towns and metro townships, Ibot for counties.

* Utah v. Babbitt 137 F.3d 1193, 1204 (1ir. 1998).

11



b. Allred and Yoshinaga
The limited allegatiosraised against City Business Licensing Manager Jé&thesl and
County Development Director Rolen Yoshyaaare found gtaragraphéfteen (15)and sixteen
(16) ofthe amended pleading:

Defendant James Allred is the Busiséscensing Managy

for the City of Salt Lake (“Allred”). He is sued in his official
capacity only. Allred is responsible for overseeing the business
licensing in Salt Lake City which includ&exual Oriented
Businesses (SOBsYalt Lake City Codéb.02.020;

Utah Code 10-8-41.5

County of Salt Lake (“Yoshina¢ja He is sued in his official
capacity only. Yoshinaga is responsible for overseeing the
business licensing in Salt Lake County which includes Sexual
Oriented Businesses (SOBShlt Lake County Code 5.01.030;
Utah Code 10-8-4%?

And, additionallyat paragraph thirtythree (33)
Berg, Allred, and Yoshimga are compelled to not issue business
licenses for those businesses deemed “illegal” and therefore
hinders Plaintiff's attempts from obtaining a license to try to
amend State, County, and City laws surrounding houses of
prostitution®°
Together, thesallegationsare insufficient to establish standinig.their official
capacities, Allred and Yoshinaga oversee aspects of business licensadj faake City and

Salt Lake CountyGreer,however, does not allege that he applieddoryas denieda business

license by eitheMNo substantive allegations are raised and there is no concrete or parédulariz

%9 Dkt. No. 55, 11 15, 16.

40 Dkt. No. 55, 133.

12



injury alleged?*! Without an injurycausal connectidf or redressability, @er cannot
demonstratstandingand Allred and Yoshinaga motions to dismisare granted

4, Greer Has Standing To Bring Claims Against CountypefendantGill and
State Defendants Herbert, Reyes and Berg

Greerdemonstrates standing to bring claims against Defendant Salt Lake
County District Attorney Sim Giland State Defendants Governor Gary Herbert, Attorney
General Sean Reyes and Director of the Division of Comni€athy Berg.

a. Pre-Enforcement Challenge

As discussed, Article 11l standing limits federal court jurisdiction to cledefjned cases
and controversies where a plaintiff's injury is “actual or imminent, not congdaiur
hypothetical.** That said, a plaintiff is naequired to “await the ca@ummation of threatened
injury to obtain preventive relief Indeed in orderto establish injury undea preenforcement
challenge to the constitutionality of a criminal statute, a plaintiff must show: “(ibtemtion to
engage in a course of conduct arguably affected with a constitutional intergsdmutbed by
[the challenged] statute, and (2) [the existence of] a credible threat of ytiosebereunder?®

A credible threat of prosecution exists when the challenged statute prohibits chaduct t

1 Babbitt 137 F.3d 1193, 1204 (1@ir. 1998).

*21d. 137 F.3d at 1202 (standing doctrine requires a “causal connection betweguartharid
the conduct complaint of” that is “fairly traceable to the actionbetiefendant.”).

* Lujan,504 U.S. at 560.

*Babbit v. UFW Nat'l. Union442 U.S. at 298cfting Pennsylvania v. West Virginia62 U.S.
553, 593, 43 S. Ct. 658, 67 L. Ed. 1117 (1923).

*5 Colo. Outfitters Ass'n. v. Hickenlopp&?23 F.3d 537, 545 (10Cir. 2016);United States v.

Supreme CourB839 F.3d 888, 901 (1Cir. 2016) (pet. for cert. filed June 6, 201&}i6g D.L.S. v.
Utah, 374 F.3d 971, 975 (10Cir. 2004) (requiring an “objectively justified fear of real consequeice

13



plaintiff “wishes to engage [in], and the state has not disavowed any intention ohigvb&i. . .
provision” against plaintiff®
b.  Gill*’

CountyDistrict Attorney SimGill does not dispute that he possess authority to enforce
Utah’scriminal prostitutiorlaws;*® andhe provides no assurances that Greer will not be
prosecutedhereundef? Rather the thrust of3ill's argument is thaany felony prosecutiois
too speculative to support standing since it would require two prior prostitution conyictions
solicitation ofachild, or solicitionin unincorporated Salt Lak&.

Greer hasotbeenthreatened with arrest or prosecution under Utah’s Prostitution and
Brothellaws. Nonetheles$ie assertan objectivdearof prosecution “if he continues to engage
in sexual activity for hirg>* The couriacksinformation on he regularityof the statutes’

enforcementHowever anyassertion thagénforcement isoo speculative is undermined by the

6 Supreme Couy839 F.3d at 901citing Babbitt442 U.S. at 298).

*" SeeDkt. No. 43 (conceding “Plaintifinay have standing to pursue claims against [Gill] based
on fear of arrest and prosecution for soliciting prostitution . . . .").

8 See e.g., Socialist Workers Party v. Ledf F.3d 1240, 1248 (1Cir. 1998) (“where the
plaintiff seeks a declaration of the unconstitutionality of a state statdtarainjunction against its
enforcement, a state officer, in order to be an appropriate defendant, trausinanum, have some
connection with enforcement of the provision at issue.”).

*“See Babbift442 U.S. at 302 (threat of prosecution credible where the state “has not disavowed
any intention of invoking the. . . provision” against plaintiff.).

%0 patronizing a prostitute is a misdemeanor offense prosecuted by the City.876A®81303,
76-10-1308, 10-0328(2). However, patronizing a prostitute is charged as a fedmyprosecuted by
the County District Attorney’s Offigef it is a third offense or the prostitute is a minéd. In addition,
the County District Attorney’s Office is charged with prosecuting fe®wmithin the county as well as
misdemeanors that occur within the unincorporated coGeigtUCA §17-18a-401.

1 Dkt. No. 55, 118, 58. Even though Greer has “gone a year” without intimacy, standindl can sti
be established based on a cdalthreat that “such behavior, if taken in the future, would be prosetuted
Bronson v. Swenso&00 F.3d 1099, 1108 ({aCir. 2007) feferencing Medimmune, Inc. v. Genentech,
Inc.,127 S. Ct. 764, 772-76 , 166 L. Ed. 2d 604 (2007).

14



absence of any geographitiatits on Greer’sfuture “engagements” or solicitations. Absent
parametergt is possible thaGreer'sengagementwill occurin unincorporated Salt Lake, an
areawhere the District Attorney is charged with prosecuting felony and misagemeames>?
Accordingly, under thesomewhatoosened pre&nforcement requiremen@ll has authority to
enforce the laws andaiedible threat of prosecuti@xists that isufficient to support
standing>®
C. Herbert, Reyes and Berg

State Defendants Herbert, Reyes and Berg concede that Greer has stabdimghis
claims against thenBerg deniedGreer'sbusiness registratidior TMHN,>* andHerbert and
Reyesare responsible for promulgating and enforcing Utah’s Prostitution artkdeBtaws
Given the possibilitghatGreermayengage in the proscribed conduct in the futareredible

threat of enforcement armmfosecutiorexist

52 SeeUCA §17-18a-401.

%3 In so ruling, the court declines to adtip State’s argument that Greer’s case is only “a
challenge to the ability to open a brothel and not a challenge to the |leddéing able tsolicit
prostitutes more generally, . . .”(Dkt. No. 60 at 9.) Ind&aintiff challenges theconstitutionality of
Utah Code Ann. §76-10-1302(b) which criminalizes “the generalized legalitpsiifotion” when
meeting at “an arranged place” for the purpose of sexual activity in exchange for #iekioctional
equivalent of a fedJCA 8§7610-1302(b).

Additionally, the court finds Gill's ripeness argument unpersuasive, nttatgontingent future
events are always at issue in a-prdorcement matteGeeThomas v. Anchorage Equal Rights Comm’n.,
220 F.3d 1134, 1138-39"{:ir. 2000) tating “[t|he overlap between [ripeness and standing] has led
some legal commentators to suggest that the doctrines are often indistingljgleéing Erwin
ChemerinskyA Unified Approach to Justiciability2 Conn. L. Rev. 677, 681 (199@ge also Awad v.
Ziriax, 670 F.3d 1111, 1124 (1ir. 2012) quoting Am. Civil Liberties Union v. Johnsd®4 F.3d
1149, 1154 (10 Cir. 1999) (“If a threatened injury is sufficiently imminent to establishdstay, the
constitutional requirements of the ripeness doctrine will necessarilyibiesh’).

% See Kitchen v. Herberf75 F.3d 1193, 1201 ({aCir. 2014) (holding plaintiffs possessed

standing after being deniedicense because, in part, the plaintiffs “identified several harms thf¢fpw
from th[at] denial.”);see alsdJtah Code Ann. 842-2-5.
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Il. 42 U.S.C. §1983
Section 1983 creates a federal cause of action to vindicate violatioosstitutional law
by individuals acting “under color of state law.Specifically,§1983provides a remedy against:
Every person who, under color of any statute, ordinance, regulations,
custom, or usage, of any State . . . subjects or causes to be subjected
. .. to the deprivation of any rights, privileges or immunities secured
by the Constitution and Laws . >° .
Standing alone, the statute does not create substantive civil rights. Instestdfite serves as a
procedural mechanism for enforcement of existing federal and constitutigmatfi
In the context of a civil rights action against multiple governmental actors, abilit
predicated orachdefendant’s personal involvement in the constitutional violaidnis of
particular importance “that the complaint make clear exactly who is alleged to hevevdat to
whom, [in order] to provide each indiviel with fair notice aso the basis of the claims against
him or her.®® Specifically,
When various officials have taken different actions with respect to a
plaintiff, the plaintiff's facile, passiweoice showing that his rights
“were violated” will rot suffice. Likewise insufficient is a plaintiff's

more activevoice yet undifferentiated contention that “defendants”
infringed his rights$?°

*®See42 U.S.C. §1983.
*61d.; Jojola v. Chavez55 F.3d 488, 492 (1Cir. 1995).
57 Wyatt v. Cole504 U.S. 158, 161, 112 S. Ct. 1827, 1830, 118 L. Ed. 2d 504 (1992) (“The

purpose of 81983 is to deter state actors from using the badge of their authonigve idelividuals of
their federally guaranteed rights and to provide relief to victirmaah deterrence fails.”).

% See Pahls VThoms718 F. 3d 1210, 1225-56 (1Cir. 2013).

*Wilson v. Montano715 F.3d 847, 852 (10Cir. 2013) ¢iting Robbins v Oklahom&19 F.3d
1242, 1250 ) (10 Cir. 2008).

% pahls, 718 F.3d at 1225-2&iting Tomkovich v. Kan. B. of Regerit59 F.3d 504, 532-33 (10
Cir. 1998).
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To survive dismissal for faire to state a claim,81983plaintiff must allege a: “(1)
violation of rights potected by the federal Constitution or created by federal statute or
regulation, (2) proximately caused, (3) by the conduct of a ‘person’ (4) who actedcoluteof
any statute, ordinance, regulation, custom, or usage, of any State or TerriteryDsttict of
Columbia.®*

As set forth hereirRlaintiff does noasserwiolationsof constitutional rightsecured
under the Fst, Fifth and Purteenth Amendmesf? BecausdJtah’s Prostitution and Brothel
lawsare constitutionasound, they cannaserve as thgrounds for redressf Greer’s 81983
claims®®
[I. UTAH'S STATUTES ARE CONSTITUTIONAL

Greermountsseveral constitutionathallengedo Utahis Prostitution and Brothdéaws
claiming violations of1) the right to sexual privacy, (2) equal protection of the 1&8)ghe
right to earn a living, (4) freedom of association, (5) Article 1, Section 7 ofttie U
Constitution, and (6) prohibitions aagueness?’

As explained herein, the challenged provisions are constitutionally sound and

Defendantssill, Herbert, Reyes and Bergsotionsto dismisdor failure to state a clairare

granted In addition,Greer’s failure to establish a violation of rights protected under the

® Beedle v. Wilsom22 F.3d 1059, 1064 ({aCir. 2005) ¢iting Summum v. City of Ogdet97
F.3d 995, 1000 (IDCir. 2002) (quotation omitted).

52 Dkt. No. 55.

% Auvaa v. City of Taylorsvill&§06 F. Supp. 3d 903, 909-10 (D. Utah 20Gitjcting Stidham v.
Peace Officer Standards and Trainir&§5 F.3d 1144, 1157) (£aCir. 2001) (a §1983 plaintiff must
“show an affirmative link between a defendant’s conduct and a constifutiotsion, and that
affirmative link must be alleged in the complaint as well as proven at trial.”)

% SeeUtah Code Ann. §§76-10-1302(1)(b), 76-10-1303(1)(b), 76-10-1304(L)(iii),
76-10-1305(a)(e) and 47-1-1.
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Constitutionalsoserves as antarnative holding for grantinDefendants Biskupski, McAdams,
Allred and Yoshinaga motions to dismis&

1. Facial And As-Applied Challenges.

A party may challenge the constitutionality of a statutdera facial challenge, an
asapplied challenge dyoth® More specifically,
[a] facial challenge is a heah attack [on a] legislative judgment,
an assertion that the challenged statute violates the Constitution in
all, or virtually all, of its applications.
In contrast, an as applied challenge coesdtiat the statute may be
constitutional in many of its applications, but contends that it is not
so under the particular circumstances of the 8ase.
The distinction betweefacial and aspplied challengess murky. One is noalways
categoricallydistinct from the other anithe line of demarcatiomay befluid.®® At first blush,
Greer’sclaims exhibitcharacteristics of both facial andagplied challenges; Plaintifitles his

» 69

challengesAs Applied,”” yetthebody of theclaimsreferenceapplicationto “many persons in

Utah.""®

% See suprapg. 10-12.
* See Kan. Judicial Review v. Stobit9 F.3d 1107, 1118 (T(!Eir. 2008).

® United States v. Supreme Cqu889 F.3d 888, 907 (1(Cir. 2016) (internal citation and
quotation omitted)see also N.M. Youth Organized v. Herresal F.3d 669, 677 n. 5 (1@ir. 2010)
(“[An] ‘as applied’ challenge to a law acknowledges that the law may have some glotenti
constitutionally permissible applications, but argues that the law isonstitution as applied to
[particular parties].”)United States v. Salernd81U.S. 739, 745, 107 S. Ct. 2095, 95 L. Ed. 2d 697
(1987) (“A facial challenge to a legislative Act is, of course, the méfatudi challenge to mount
successfully, since the challenger must establish that no set of circumstances @gisigich the At
would be valid.”).

% See Am. Fed'rof State, Cty. & Mun. Emps. Council 79 v. Sctit¥, F.3d 851, 865 (F1Cir.
2013).

% Dkt. No. 55 11 90, 96, 98, 103, 105.

Dkt No. 55, 7111, 117.

18



When characteristics of both challenges are presentptivemayconsider otheguiding
tenets’! First, labelsthat“the parties attach to claims are not determindti¢&hus,Greer's“as
applied” designatins arenot dispositive of the inquiry. Second, “the court must focus on
whether the clainand the relief thereiextend beyond the plaintiffs’ particular circumstariégs
Third, if the claimand reliefextend beyonthe plaintiff, “facial standards are appliedtlmnly to
the universe of applications contemplated by plaintiffs’ claim, not to all corideiapplications
contemplated by the challenged provisidf.”

As set forthbelow, hecourtapplies theappropriate “analytical construct” in conjunction
with its consideratiof Greer’sconstitutional challenge®s Utah’s Prostitution and Brothel
laws

2. Plaintiff's Fourteenth Amendment Substantive Due Proces€laim For The
Right To Sexual Privacy.

While labeled “[a]s [g)plied,” Plaintiff actually asserts a violation of “many
individuals” substantive due process rights aaiges a faciabbjection’®
The Due Process Clause extends constitutional protections to fundamentameyhts

freedomsprotected under the Bill of Right§.Fundamental rights are “deeply rooted in this

" Supreme Cour839 F.3d af14 (10" Cir. 2016).

21d. at 914.See also Doe v. Reesh1 U.S. 186, 194, 130 S. Ct. 2811, 177 L. Ed. 2d 493 (2010)
(“The label is not what matters.”).

31d. (Emphasis added).
“1d.

5 Dkt. No. 55, 196See Discount Tobacco City & Lottery, Inc. v. United St&®4,F.3d 509,
522 (6" Cir. 2012) guoting Reed561 U.S. at 194).

® Kitchen v Herbert, 755 F.3d 1193, 1208 (1@ir. 2014) quoting Washington v. Glucksberg
521 U.S. 702, 720, 117 S. Ct. 2258, 117 S. Ct. 2302, 138 L. Ed. 2d 772 (1997) (internal quotations
omitted)
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Nation’s history and tradition . . . , such that neither liberty nor justice wouldiejtiss
liberties] were sacrificed””

a. The Relationship Between Prostitute And Gént Is Not A
Fundamental Right Protected By The Due Process Clause.

Any fundamental rights analysis involves consideration of plaintiff's “carefulrgn
of the asserted fundamental liberty intetegong withits historical roots® Fundamental
constitutional protectionsave beemfforded to personal decisions and relationsbiuzh as
“marriage, procreation, contraception, family relationships, child rearing, anetiaut’
Similar protections have not been extended to the relatiohgtipeen a prostitute and client.

In support ohis claim Greerassertsex in brothels is deeply rooted in this nation’s
history ® Additionally, Plaintiff points to the‘ambiguity’ surrounding the Supreme Court’s
ruling in Lawrencev. Texasstriking down Texas’ law prohibiting homosexual sodothy.
Admittedly, the nature of rights protected und@wrences imprecise Nonetheless, the
Lawrencecourt acknowledgethe casédoes not involve . . . prostition.”®? Further the

Supreme Court’s holding hast beeninterpretedas creatinga liberty interest that invalidates

"1d. 755 at 120809 (citing Glucksberg521 U.S. at 720-21) (quotations omitted).
8 Chavez v. Martine38 U.S. 760, 775-76, 123 S. Ct. 1994, 155 L. Ed. 2d 984 (2002).

" Carey v. Population Services InternationdB1 U.S. 678, 684-686, 52 L. Ed. 2d 675, 97 S. Ct.
2010 (1977).

8 pDkt. No. 55, 191.

81 Dkt. No. 61 at 190See Lawrence v. Texd&39 U.S. 558, 578, 123 S. Ct. 2472, 156 L. Ed. 2d
508 (2003).

82 awrence539 U.S. 558 at 578 .
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laws criminalizing prostitution® Without afundamental liberty interestationalbasis review
applies®

b. Utah’s Laws Criminalizing Prostitution Are Rationally Related To
Legitimate Government Interests

Under ational reviewa statutanustbeupheld-if there is any reasonably conceivable
state of factshat could provide a rationabis for the classificatiorf® Reviewis highly
deferential to state action attte burden is on plaintiff “to negate every conceivable basis which
might support’the legislatiorf®

Utah’s Prostitution and Brothel laws rationally rel&telegitimate governmeat
interests In reaching this conclusion, the court takes judicial notice of the harms ofyirostit

as determined by othéderal court$’ Legitimate harmsf prostitution includen interest in

8 See Erotic Service Provider Legal EducatiiResearch Project v. Gascd80 F.3d 450, 456
(9" Cir. 2018);See e.g. Doe v. Jind@51 F. Supp. 2d 995, 1000 n. 11 (E.D. La. 2q1Rawrencedoes
not speak to the solicitation of sex for money, and has little precedentalfere.”)United States.
Thompson458 F. Supp. 2d 730, 732 (N. D. Ind. 2006) (“it would be an untenable stretch to find that
Lawrencenecessarily renders (or even implies) law prohibiting prostitution . . . uftctiosi@al”); State
v. Thomas@91 So. 1223, 1236 (La. 2005) (“[T]he majority opinio.awrencespecifically states the
court’s decision does not disturb state statutes prohibiting public sexuattonguostitution.”).

8 FCC v. Beach Commc'n&08 U.S. 307, 313, 113 S. Ct. 2096, 124 L. Ed. 2d 211 (1993)
(uphoding statute under rational basis review “if there is any reasonably cdvieestate of facts that
could provide a rational basis for the classificatiors&e also Teigen v. Renfrosd,1 F.3d 1072, 1083
(10" Cir. 2007) (upholding statute that is “rationally related to a legiérgavernment purpose or end.”).
If a fundamental liberty interest is iolwed, strict scrutiny applie§hapiro v. Thompso94 U.S. 618,

22 L. Ed. 2d 600, 89 S. Ct. 1322 (1969).

% Beach Commc'ns, Inc508 U.S. at 313 (19933ge also Allright Colorado, Inc. v. City & Cty.
Of Denver937 F.2d 1502, 1512 (£aCir. 1991) (quotation omitted).

% Heller v. Doe509 U.S. 312, 320, 113 S. Ct. 2637, 125 L. Ed. 2d 257 (1993) (intemtakign
marks omitted).

87 A court is required to convert a motion to dismiss to a motion for summary judiritent
considers matters that are outside the scope of the pleaSewf®d. R. Civ. P. 12(d) (“If, on a motion
under Rule 12(b)(6) or 12(c), matters outside the pleadings are preseatettot excluded by the court,
the motion must be treated as one for summary judgment under Rule 56.”). ®ut, ia oot required to
convert a motion to summary judgment based upon its consideration of public recavtisch the court
takes judicial noticeSee Tal v. Hogam53 F.3d 1244, 1264 n. 24 {AQir. 2006) (“facts subject to
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deterring the commodification of sEkaong with findings that suppor connectiorbetween
prostitution and trafficking in women and childr&hyiolence against wometi,jillegal drug
use€’ and sexually transmitted diseasés.

Greermaintains criminalizing prostitutioactuallyplaces individuals ajreater rislof
contracting asexually transmittediseaser becominghe victim of a crimeand therefore no
rational basiexiss.>® Theissue howeverjs not whether Gre&r basisor thebasis offered by
the States more rational. Rather, the question is whether Utah’s Prostitution and Bastkel

further a legitimate purposéHere, they doCommercial sex is notfandamental right and

judicial notice may be considered in a Rule 12(b)(6) motion without convengngiotion to dismiss into
a motion for summary judgmentgee also St Louis Baptist Temple v. Fed. Deposit Ins. G@p F-.2d
1169, 1172 (1B Cir. 1979) (“[I]t has been held that federal courts, in appropriate cirences, may take
notice of proceedings in other courts, both within and witkioeifederal judicial system if those
proceedings have a direct relation to matters at issue.”).

The State also asks the court to take judicial notice of théhictorty-nine (49) of the fifty (50)
states in th&Jnited Statesiave chosen to criminalize prostitution, with only Nevada leaving thagideci
to thecounties to decide.

8 SeeCoyote Publinc. v. Mille, 598 F.3d 592, 60@" Cir. 2010) (observintghatthe Thirteenth
Amendment “enshrines the principle that peaply not be bought and sold as commaodities,” and
restrictions on prostitution stem from “an objection to their inheremnoodifying tendencieste the
buying and selling of things and activities integral to a robust conceptiomsointwod.”).

8 See Erotic Serv. ProvideB80 F.3d at 45citing Coyote Publ’g Inc598 F.3d at 600 {&Cir.
2010) and Bureau dlustice Statistics, U.S. Depdf Justice Characteristics of Suspected Human
Trafficking Incidents2008-2010 1, 3 (April 2011).

% See Idat457-58 €iting United States v. Carte266 F.3d 1089, 1091 {<Cir. 2001) and
Commercial Sex: Beyond Decriminalizatigi3 S. Cal. L. Rev. 523, 533 47-48 (2000).

% See Idat 458(citing Colacurio v. City of Kentl63 F.3d 545, 554, 556"(€ir. 198) and Amy
M. Young, et al.Prostitution, Drug Use, and Coping with Psychological Distrds&rug issues 30(4),
789-800 (2000).

%2|d. at 458.

% Dkt. No. 55, 192; Dkt. No. 61 at 10.

% Allright Colorado, Inc.,v. Denveg37 F.2d 1502, 1512 (feCir. 1991).
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Utah’s laws prohibiting prostitution and the operation of betsttare supported by a rational
basis.

3. Claim Two: Plaintiff's Fourteenth Amendment Equal Protection Claim For
Same End Goal of Intimacy.

The Equal Protection Clause of the Fourteenth Amendment mandates that “[n]o State
shall . . . deny to any person within its jurisdiction the equal protection of the fa&qgial
protection requires thawsto afford similarly situated people like treatméfit.

Greer concedes Utah’s Prostitution and Brothel laws are neutral and apallypersons
who engage in prostitutior’.”He argueshowever, lhat helaws have a disparat@pact on
individuals with physicatlisabilitiesin violation of equal protectiorGreer asserdisabled
people “comprise a higher percentage of patrons who pay for [prostitution] séeuckare
therefore at a higher risk of being arrested for soliciting prostitfités.an individual wih a
disability, Plaintiff's claim contains aspects of both facial @séppliedchallengs®® Yet, the
relief requested affects the statute’s application to the physically elis&micordingly,facial

standards apply but only “to the universapplications contemplated by plaintiff's clairtf®

% U.S. Cons. Amend. XIV.

% see City of Cleburne v. Cleburne Living C4#73 U.S. 432, 439, 87 L. Ed. 2d 313, 105 S. Ct.
3249 (1985). A statute violates the equal protection clause “if it makestmns between the disabled
and nondisabled without a rational justificationsge also Thompson v. Colora@d8 F.3d 1020 (1D
Cir. 2001) €iting United States Dep't. of Agric. v. Morerd,3 U.S. 528, 37 L. Ed. 2d 782, 93 S. Ct.
2821 (1973).

" Dkt. No. 55, 1102.

% Dkt. No. 55, 11 102, 105.

%Cmpr.Dkt. No. 55, 1103 (“The As Applied sectionsijth Dkt. No. 55, 102 (“discrimination
against disabled people”).

190 5ypreme CourB839 F.3d at 913 (10Cir. 2016).
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Assumingas Greer has allegetthat Utah’s Prostitution and BrotHalws have a
disproportional effect on the disabled,fautral law that disproportionately impagasgroup]
does not violate equal protection, , unless that impact can be traced to a discriminatory
purpose.*®* Greer does not alleg@discriminatory purposandthereforefails to raise an
equal protection violatiorAnd, even if alleged, any discriminatory purpose would need to
support the unlikely contentighatUtah's legislatureenactedstatutegrohibiting prostitution
and brothel$becauseof, not merely in spite dfthe laws’adverse effectsn the disabled *°2
There is no fundamental right tolgit sexual sarices and Utah’s Prostitution and Brothel laws
bear a rational relation to legitimate government inter&sts.

4, Claim Three: Violation of Plaintiff's Fourteenth Amendment Substantive
Due ProcessRight To Earn A Living.

Greer’sthird constitutional challengallegesUtah’s Prostitution and Broth&wsviolate
the Fourteenth Amendmenght to “earn a living through one@hoserivelihood or profession”
and to “follow any of the ordinary callings of life; to live and work where one ®ailt] for that
purpose enter into all contracts which may be necessary and essential t@ carryirese
pursuits.“** Greer mounts a facial ctiahge on behalf ahe “many persons” who seek to earn a

living by engaging in the commercial exchange of ‘$éx.

191 United States v. Williamd5 F.3d 1481, 1486 (£0Cir. 1995) ¢iting United States v.
Thurmond7 F.3d 947, 953 (1bCir. 1993).

1925ee Thurmond, F.3d 947, 952 (10Cir. 1993) (citingPersonnel Adm'r. v. Feengg42 U.S.
256, 272,99 S. Ct. 2282, 60 L. EAdl 870) (1979).

193 Romer v. Evan§17 U.S. 620, 631, 134 L. Ed. 2d 855, 116 S. Ct. 1620 (1996).
194 Dkt. No. 55, 7112.

195 pkt. No. 55, q111.
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The language dPlaintiff's challenge isdentical tothatraised by plaintiffs irthe Ninth
Circuit caseErotic Serv. Provider Legal Educ. & Research Project v. Gasduailengingthe
constitutionality of a California statute criminalizipgostitution'°° While recognizing a
fundamental right to make contracts and earn a living, the Ninth Qiltinitately concluded
“there is no constitutionalght to engage in illegal employment, namely, prostitution” and
Plaintiff's claim fails°’ Consistent therewith, Greer fails to state a claim for a violation of a
Fourteenth Amendment substantive due process right to earn athvangh illegal
employmet---prostitution

Claim Four: Violation of Plaintiff's First Amendment Right To Free Association.

Next, Greer raises a facial attackldtah’s Prostitution and Broth&ws, claiming the
statutewiolate “many persons” rights to tfeeedom of associatioms secured under the First
Amendment:®

“There are two distinct forms of freedom of associat{@hfreedom of intimate
association, protected under the Substantive Due Process Clause of the FoAntesgmdment;
and (2) freedom of expressive association, protected under the Freedom of SpeseloiCGle
First Amendment.?®As an initial matterGreer does not assert that the association between a

proditute and client is expressiveurther Utah’s Prostitution and Brothel laws do not

1% Erotic Service Providei880 F.3d at 454citing Cal. Penal Code §647(b)).

1971d. at459;see Lowe v. S.E.Gl72 U.S. 181, 228, 105 S. Ct. 2557, 86 L. Ed 2d 130 (1985) (“It
is undoubtedly the right of every citizen of the United States to folilgwlaavful calling, business or
profession he may choose.” (internal quotation and citation omitted).

198 Dkt. No. 55, §117. Plaintiff mounts a facial challenge based on his objection tovthenia
behalf of “many persons” and not just himself.

199 Erotic ServiceProvider, (2018) €iting Roberts v. U.S. Jaycee8 U.S. 617-18, 104 S. Ct.
3244, 82 L. Ed. 2d 462 (1984).

25



criminalize associating or meeting with a prostitute; they criminalize paying a pr@$bitisex.
This association is not protected. Thus, even thdbiglerframes his claim as a First
Amendment issue, his allegatiom® actuallyooted ina claim for violation othe substantive
due process clauggotecting “intimate’andhighly personaéssociations'® As discussed
Greer’ssubstantive due process claim fails becaiisér’s Prostitution and Broth&dwsdo not
burden a fundamental right and are supported by a rational*basis.

Claim Five: Violation Of Article | Section 7 Of The Utah Constitution

Plaintiff argues the statutes violaieticle 1 Section 7 of the Utah Constitutibg
depriving him of his due process rights.

Like its federal counterpart, Utah’s dpecess clause provides that “[n]o person shall be
deprived of life, liberty or property, without due process of I&#.The Utah Supreme Court
interprets the state due process clause consistent with Supreme Court cakepagting the

federal due process clauSé Accordingly, this court'snalysis of Greer’s “federal substantive

119 5eeDkt. No. 55, 1116 (“the Constitution protects against unjustified governmeneietece with
an individual’'s choice to enter into and maintain certain intimate or prigktonships.”)see also
Dkt. No. 55, 117 (challenging Utah’s Prosiibatand Brothel statutes as prohibiting the ability of
“many persons in the State of Utah, . . . to enter into and maintain certaiatenand private
relationships.”).

See also IDK Inc. v. County of Cla836 F.2d 1185, 1192 {<Cir. 1988) (noting the Supreme
Court typically identifies the source of protection for highly peasoelationships as the fourteenth
amendment due process clause and not the first amendment freedom to assemble.).

1 gSee IDK 836 F.2d at 1193 (holding duration of relationship between prostitute and client does
not support an intimate relationship).

12 Dkt. No. 55, 1121.
113 Utah Const. Art. |, §7Jensen v. Cunningha®Q11 UT 17, 171, 250 P.3d 465, 483.
114 Disability Law Ctr.v. Utah,180 F. Supp. 3d 998, 1013 (D. Utah 201#lirfg Terra Utils. v.

Public Serv. Comm’'n575 P.3d 1029 (Utah 1978) (“Since the due process clause of our state
Constitution (Article I, Section 7) is substantially similar to the Fafid Fourteenthmendments to the
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due process claim applies with equal force to Plaintiffs’ due processwhaien the Utah
Constitutiori and, as a result, Gredails tostatea claim for relief under Articlé Section 71*°

Claim Six: Violation Of Constitutional Prohibition On Vagueness

In 2017 ,the Utah legislaturehanged théerm “house of prostitution” ttplace of
prostitution” which itdefinesas
a place or business where prostitution or promotion of prostitution
is arranged, regularly carried on, or attempted by one or more
persons under the control, management, or supervision of another.
Greerasserts the tertiplace of prostitutiohis unconstitutionally vagubecause it/
arbitrarily allowslaw enforcement “to go after obvious brothels, but not go after legal plates tha
may be practicing prostitution [i.e. strip clubs, massage parlors etc.}*8 Utah Code Ann.
§76-10-1304(1)(iii) is the onlgriminal statutechallengedy Plaintiff that is gplicable to
operation of a brothéef®
Greer raisesis challenge to the constitutionalibf the statute in the context

of apre-enforcement reviewPreenforcement revie\amounts ta facial challengsinceno

one has been charged so the coannot evaluate the statute as appli&@NMoreover, ecause

federal Constitution, the decisions of the Supreme Court of the United Statiee federal due process
clauses are highly persuasive as to the application of that clause of our sHii@iiom”).

15 Disability Law Ctr. v. Utah180 F. Supp. 3d at 1013.

16 Dkt. No. 55, Utah Code Ann. §76-10-1301(3).

" Dkt. No. 55, 1117.

"8 Dkt. No. 55, 1127.

19The other Utah Prostitution and Brothel statutes pertain to personaissiolicor exploitation
of prostitutes and are not encompassed within Greer’s vagueness ch&bsti$eA 876-13-1302(1)(b),
UCA 8§876-10-1303(1)(b) and UCA §76-10-1305(1)(a)(e). Bawer, the “definitions” referred to in Title
76 of Utah’s Criminal Code do not have any application to Title 47 NuisancesABWI1-1.

120 ynited States v. Gaudrea860 F.2d 357, 360 ({0Cir. 1988).
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Greer's challengdoesnotimplicate any condugirotectecunder the First Amendmeft. the
statute is reviewetbn its face as unduly vague in violation of due procé&sTo demonstrat
that the law is impermissiblyague, it must bévague in all of its applications:*®

Vagueness is rooted in the due process clause of the Riimdment which guarantees
that “[n]o person shall . . . be deprived of life, liberty or property withoutpdoeess of law*2*
A statuteis impermissibly vague if “it fails to provide people of ordinary intelligence a
reasonable opportunity to understand what conduct it prohibits” or “if it authorizes or even
encourages arbitrary and discriminatory enforcemEnt¥When reviewinga statutdor
vaguenesscourtsmust indulge a presumption that it is constitutional, and the statute must be
upheld unless the court is satisfied beyond all reasonable doubt that the legislatureyoad

the confines of the Constitutioff®

121 See Gaudreguat 361 (“[A] statute may be challenged on its face when it threatens to chill
constitutionally protected conduct, especially conduct protected by the FirsidAraat.”).

122 Hoffman Estates v. Flipside, Hoffman Estat&ss U.S. 489, 498, 102 S. Ct. 1186, 71 L.Ed.2d
362, (1982).

1231d. at 495:see Free Speech Coalition v. GonzaZ88 F. Supp. 2d 1069, 1078 (D. Colo. 2007)
(holding that because the “regulation does not implicate a substantiahtiof constitutionally protected
conduct, and since it comes in a prerforcement contexthe Hoffman Estateanalysis applied)But
seeUnited States v. Moess@(10 U.S. Dist. LEXIS 123271 *33-34 (1@ir. 2010)(“while the Supreme
Court has not expressly overturned its prior rule permitting facialersegs claims outside of a First
Amendnent context, it is clear that since Justice Scaliatieipth discussion of the issue, . . ., the Court
has shifted away from allowing such challenges and now favors only permittiagiagueness
challenges when First Amendment protections are involved.”)

124U.S. Cons. Amend/.

125 Jordanv. Pugh 425 F.3d 820, 824-25 (1ir 2005);see also United States v. Corrold 9
F.3d 796, 802 (1DCir. 1997).

126 United States v. Dag23 F. 3d 1225, 1228 (@ir. 2000) ¢iting Brecheisen v. Mondragpn
833 F.2d 238, 241 (YoCir. 1987).
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Upon reviewthestatute isclearlydesigned to regulate prostitution and includes a
specific standard for enforcement; namely, whether the “place” in questiosad for
prostitution or the promotion of prostitution?” The law provides fair warning of what is
proscribed, and in the pre-enfoncent context there iso allegation that the statute has been
enforced in a discriminatory manner. Further, whibaisinesghat holds itself out as“arothel”
may be a more obvious target for prosecutiba,statutgrovides a clear enforcemestandard
that does not encompass otherwise legal businesses. Conseduerdyguage of the statute “is
sufficiently clear that the speculative danger of arbitrary enforcemenndoesnder the
ordinance void for vaguess.*?®
V. RULING & ORDER

At its core Greer’saction stems fromanimpassionedbeliefthat Nevada’s system of
regulatingprostitution and brothels is superioriitah’s lawscriminalizing prostitutionWhile
engagingGreer’s policy based claims do not control @nid not the role of this court “to weigh
the wisdom of the legislatioh'?® Utah’s Prostitution and Brothkws are rationally related to
legitimate governmental interesend any claim that the laws ametiquated and ouf éine with
popular convictionss a policybased argumeniat isappropriatdor consideration byhe
legislature, not the courts.

For the reasons set forth in this decision, the City, County and State Defendamasm

are grantedand Greer's amended complaint is dismissed with prejudice.

27 Utah Code Ann. §76-10-1304(1)(iii).
128 Hoffman Estates455 U.S. at 503.

129Bensing v. United States51 F.2d 262, 265 (Y0Cir. 1977)
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DATED: May 8", 2018.

BY THE COURT:

Dustift-B. Péad "
U.S. Magistrate Judge
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