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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

VICTORIA HEWLETT, MEMORANDUM DECISION AND
ORDER:
Plaintiff, e GRANTING IN PART AND
V. DENYING IN PART

[82] MOTION TO DISMISS and
UTAH STATE UNIVERSITY, SIGMA CHI | « GRANTING IN PART AND

CORPORATION, GAMMA KAPPA DENYING IN PART
ALUMNI FOUNDATION, GAMMA [93] MOTION TO AMEND
KAPPA, ERIC OLSEN, KRYSTIN
DESCHAMPS, KEVIN WEBB, JASON Case N02:16<¢v-01141DN
RELOPEZ, GAMMA KAPPA HOUSE
CORPORATION, and Jan and Jane Does It District JudgeDavid Nuffer
XX,

Defendand.

Defendant Jason Relopez wamvicted for attackinglaintiff Victoria Hewlett at a party
at the Gamma Kappa chapter house of the Sigma Chi fratérallgctively, “Gamma Kappa.
At the time of thalleged events at the Gamma Kappa house on July 11, @dé5Incident”),
both Relopez and Hewlett were studentdiaih State Universit{"Utah State”) Hewletthas
filed this civil action againdRelopez Gamma KappaJtah Stateand three administrators at
Utah Statdthe “Personnel Defendants”), claimingrdages under theories of tort, civil rights,
and contract law. This Order decides two motions filed in the eas®tion to dismiss and a

motion to amend the complaint.

1 The word “alleged” is used here with soraservationRelopeavas convicted oattempted rape and attempted
forcible sexual abus&yhich significantly validatesewlett’'s account. Hewlett's account is described as
“allegations” in this Order both becau$e defendants have not conceded the facts of the case and because a
plaintiff's allegations are what is tested on a motion to dismiss and amtotéamend.
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Utah Stateand the Personnel Defendanteved to dismiss the contract claim, and the
Personnel Defendants moved to dismiss the Section 1983 claims against them on qualified
immunity grounds (the “Motion to Dismiss#)Hewlett opposes the Motion to Dismiés.

The Motion to Dismiss is granted in part and denied in part. The PersoneeldB@efs
are protectedrom suit by qualifiedmmunity. Hewlettallegesthatthe Personnel Defendants
could have done more to protect and help Batthe alleged failuredo notconstitutea
violation of clearly established constitutional rigtds required to subject individual state actors
to suit. The Section 1983 claim therefore must be dismissed.

The contract claim againgte Personnel Defendants is dismissed on Plaintiff’s
agreement.But the contract claim againstah Statés not dismissedlhe complaint
sufficiently pleads the elements of a claim for breach of contract. Howegesstie raised by
Utah State-whether a university code of conduct can be mutually enforced as a cengract
open question diitahstate lawIt may be thattis question should be certified to the Utah
Supreme Court.

While briefingwas pendingn the Motion to Dismiss, Hewlett moved for leave to file a
Second Amended Complaint (the “Motion to Amengihe Motion to Amend is timely and

would not prejudice thdefendants at this early stagfethe proceedingshe proposed

2 Motion to Dismiss Amended Complaint Against the Individual Deferddant§ 1983 Claim and Motion to
Dismiss and for Judgment on the Pleadings on Breach of Contract Gtaiket no. 82filed August 11, 2017The
Personnel Defendants have filed both a motion to dismiss under Rules] 2fitj& motion for judgment on the
pleadings under Rule 12(a} to thecontract claim. Because dismissal of the contract claim is the relief sought
under both rules, the motion is referred to herein as the “Motion to Bisfaisconvenience.

3 Plaintiff's Opposition to Motion to Dismiss Amended Complaint Against the Iddii Defendants on § 1983
Claim and Motion to Dismiss and for Judgment on the Pleadings on Breaohtof« Claim (“Opposition to
Motion to Dismiss”)docket no. 118filed October 6, 2017.

4 Opposition to Motion to Dismiss at 3.

5 Plaintiff's Motion for Leave to File Her Second Amended Compléivibtion to Amend”), docket no. 93filed
September 5, 2017.
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amendments refine Hewlett's legal claims without expanding upon the fadeggtadns. The

Motion to Amend is granted as to the propoaetndmentto Hewlett's contract claim.

However, because the Section 1983 claim is dismissed on qualified immunity grounds, even

taking into consideratioRlewlett's proposed amendments, the Motion to Am#relSection
1983 claim is denietbr futility .

Table of Contents

Standard of Review 0n MOtioN t0 DISMISS .......ccuiiiiiiiiiiiiiii ettt e e e e e e e eeeeeaeenee 3
2 7 Tod (o [ £ 11 T R
The Personnel DefenTants. ........cooviiiiiiiiiiiiiiiee e
THE STUAENT COUR....uuiiiieieiiieeei ettt e e e e e et r e e e aaaeeeeas 5
D o U 7] o] o 1 PP UUTT 6
The Personnel Defendants Are Dismissed for Qualified Immunity. ..., 6
The Contract Claim Is Not Dismis$ebut an Issue of State Law May Be Certified. 10
Hewlett Is Granted Leave to Amend Her Breach of Contract Claim Only.............. 12
L0 ] (0 = SRS 13

STANDARD OF REVIEW ON MOTION TO DISMISS

On a motion to dismiss under Rule 12(b){@purts accept the wetileaded allegations
of the complaint as true and construe them in the light most favorable to the pfaintiff.
Conclusory allegations without factual averments are not afforded the samepties of truth
on a motion to dismis$Accepting the plaintiff’s allegations of fact as true enables a court to
determine whether the claim states enough facts to be plausible on t\tamedingly, the
facts set forth in the following Background summary are drawn from Hesvbetthplaint and

taken as true only for purposes of the Motion to Dismiss.

6 Fed. R. Civ. P. 12(b)(6Yhe standard applies equally to motions for judgment on the pleadingsRuide 2(c).
" Erikson v. Pawnee Cnty. Bd. of Cnty. Comp263 F.3d 1151, 11583 (10th Cir. 2001)

81d. a 1154-55.

9 Bell Atl. Corp. v. Twombj\550 U.S. 544, 555 (20Q7)
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BACKGROUND

The motions decided by this Order concern two okthgen causes of action asserted in
Hewlett's complaint(1) the Seabn 1983 civil rights clainagainst the Personnel Defendants
and(2) the contract clainagainst Utah Stat¥ The relevant background for the Ordemes
from Hewlett’'s proposed Second Amended Complaint and Jury Demand (the “Proposed
Complaint”) 1! The Proposed Complaint is largely identical to the operative First Amended
Complaint (the “Operative Complaint®f,but includes amendments to the Section 1983 and
contract claimsBy considering the claims at issue widlewlett’'s proposed amendments, the
Motion to Dismiss and Motion to Amend can be decided together.

The Personnel Defendants

The three named Personnel Defendants are employees of Utah Stateis¢hang
following positions:AssociateVice President for Student Services, Associate Director of Student
Affairs (and liaison with théGreek community of fraternities and sororiti@sand Student
Conduct Coordinator and Assessment Specislist.

Hewlett alleges thahe Personnel Defendafailed before the Incident to recognize and
mitigate the risk thaftraternity parties generally and Relopez specifically posed to Hewlett and
the Utah State communitilewlett asserts that Utah State and the Personnel Defendants were
aware of a history of fraternity partiesth heavy drinkingandreported incidents of sexual

assault but “chose not to take appropriate measures to ensure that thesaidgmgetices were

0 The other causes of action Hewlassertswhich are not affected by this Order, are: (aga@@nma Kappa
negligence, premises liability, negligent infliction of emotional distrasd,vicarious liability; (against Utah State)
violation of Title IX; and (against Relopez) negligence, intentional inflictioenaotional distress, and assault.

1 proposed Second Amended Complaint and Jury Demand (“Proposed Comglaicket, no. 93l filed
September 5, 2017.

2 First Amended Complaintlocket no. 57filed July 12, 2017.
13 Proposed Complaint 9 280.
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discontinued.?* Also, five other women at Utah State had reported to officials that they had

been sexually assaulted by RelopgZhe Personnel Defendants were aware of the reforts.

The Personnel Defendants met with Relopez about eight months before the Incidsuds di
allegations of rapé’ The Personnel Defendants communicated that Relopez was on Utah State’s
“radar” but stopped short of conducting a factual investigation into the claimst#galopez*®
Relopez was not disciplined or removed from Utah Sthte.

Hewlett furtherallegesthat the Personnel Defendants failed to suppartecovery and
reintegrationat Utah State following the Incider@he asserts that after reporting the Incident to
Kevin Webb, neither the Personnel Defendants not any other Utah State offemiatlaif
provided necessary servicgsAs a result, Hewlett left Utah State for another university.

The Student Code

Utah State maintains The Code of Policies and Procedures for Students at tétah Sta
University (the “Student Code®? At all times relevat to his case, students enrolled at Utah
State, including Relopez, were subject to the Student Edtlee Student Code is enforced to
control students’ onand oftcampus behavio?! The Student Code provides in part that:

Utah State University will not tolerate sexual assault/violence in any form,
including incidents which arise in acquaintance and date situations. Where there is

“1d. 17 7.
151d. 17 12, 55.
181d. 7 12.
171d. 1 60.
181d. 11 6162.
191d. 1 64.
201d. 7 126.
2d. 7 127.
2|d. 1 66.
Zd.

241d. 1 69.



reasonable cause that a sexual assault/violence has occurred, the Univérsity wil

pursue strong disciplinary action, including the possibility of suspension or

expulsion from the University.

Hewlett asserts that the Student Code is a contract between Utah State anedrits,stud
including Hewlettand Relope?? Utah State breached the Student Code by “failing to initiate
and/or follow procedures and guidelines as to the discipline of a sexually vioigehstvho

caused harm to Ms. Hewlgtt®

DISCUSSION
The Personnel Defendants Are Dismissed for Qualified | mmunity.

As employees of the state, the Personnel Defendanemtitied to raise the defense of
qualified immunity “The doctrine of qualified immunity protects government officials from
liability for civil damages insofar as their conduct does not violate cleatblished statutory or
constitutional rights of which a reasonable person would have knbv@nite a defendant raises
gualified immunity, the plaintiff bears the heavy burden of proving (1) thdathe alleged
make out a violation of a constitutional right, and (2) that a reasonable municipall evficild
have known they were violating such a constitutional rf§Hhif. the plaintiff fails to satisfy
either part of the twgart inquiry, the court must grant the defendant qualified immuntty.”

Hewletts allegationsshow an undeniable gap between what the Personnel Defendants
did to helpHewlettand what they could have done. Presented with prior accusations against

Relopez of abuse, assault, and rape, the Personnel Defendants met with Relopezatad indi

251d. 7 184.

261d. 11 185, 187.

27 pearson v. Callaharb55 U.S. 223, 231 (200@nternal citation ad quotation marks omitted)
28 pearson555 U.S. at 232

22 Holland v. Harrington 268 F.3d 1179, 1186 (10th Cir. 2001)
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that he woulde watched closels? But they did not expel Relopez or take any other disciplinary
action at that time, and they did not conduct an independent investigation iptottetaims
against him®! As a result, Relopez was still a part of the Utah State commwhin the

Incident occurredNor did the Personnel Defendants find ways aftetrtbielentto helpHewlett
recover from the Incident amdsume her education at Utah Stite.

Unless Hewlettan allegea violation of a “clearly established” cditstional right, the
Section 1983 clairf? against the Personnel Defendants must be dismissed with prejudice
because of their qualified immuni®} Hewlettasserts violations of both the Equal Protection
Clause and the Due Process Clatrd@oth consitutional claimsare suggested by the Operative
Complaint, but theyre morestated more specificaliy the Proposed Complaint. Battaims
rely upon the same alleged violation of Hetderights: that the Personnel Defendants failed to
intervene to protect Hewlett from Relopez, a third party known to be a potentialdhseaual
harassment and assaWithetherthe gap between what the Personnel Defendants did and what
they could have done constitutes a violation of the Equal Protection Clabseclund Process
Clauseneed not be answered on this Motion to Dismiss if the dghthich Hewlett reliess not

clearly established under laif

30 Proposed Complaint 162, 64

Sld.

321d. 1 126-27.

3328 U.S.C. § 1983.

34Pearson 555 U.S. at 234

35 Opposition to Motion to Dismiss at 420.

36 pearson 555 U.S. aR34(recognizing that somgualified immunitycases can be decided based on whether the
right at ssue iclearly established without first determining whetherategationamake ou violation of a
constitutional right).
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Case law does not support Hewlett’s claim that the Personnel Defendants vialated he
clearly establishedghts.Sexual harassment under color of state law has constituted a clear
violation of the Fourteenth Amendment right to equal protection of theitatlie Tenth Circuit
since no later than 1989 However, no clear law has been establishéfticient toimpose
Section 1983 liabilityagainst a state actor for undeacting to a known potential threat of sexual
harassmendr assaulby a third party acting outside of the mantle of state position and authority.
Perhaps this may be clearly establistaad saneday, but no precedent presently establishes a
claimon these facts

A state’s failure to protect an individual agaipst/ate violence is not a violation of due
process rights by the state unl€ksthe state assumes control over an individual sufficient to
trigger an affirmative duty to provide protection to the individual or (2) the stasted the
danger that harmed the individu&lIHewlett has not alleged a special relationship of control
over her by Utah State sufficient to trigger an affiireatluty to protect het® She has alleged
that Utah State created the danger that harmetfher.

For a state defendart ¢reate the dangdinat harmed a plaintifiequires that the
defendant recognized the unreasonable risk and actually intended to expose thietplsirif
risks without regard to the consequences of the plaifitifhe Due Process Clauisenot a
guarantee against incorrect oratlivised government decisioffsFailing to eliminate a known

risk does not giveise to Sectin 1983 liability; instead,firmative conduct is a necessary

S"Woodward v. City of Worlan®77 F.2d 1392, 13988 (10th Cir. 1992)

%8 Rost ex rel. K.C. v. Steamboat SpringsRE&ch. Dist.511 F.3d 1114, 11226 (10th Cir. 2008)
39 Opposition to Motion to Dismiss at 18.

401d.

41 Christiansen v. City of Tuls&32 F.3d 1270, 1282 (10th Cir. 2003)

421d.


https://www.westlaw.com/Document/Icab9a0bc94d811d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_1397%e2%80%9398
https://www.westlaw.com/Document/Ia3da1fc5baf411dc9876f446780b7bdc/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1125%e2%80%9326
https://www.westlaw.com/Document/I15d39aec89dc11d9b6ea9f5a173c4523/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1282

precondition to application of the state-created danger tHé@ther federal courts have
rejectedthe statecreated danger theory in cases involving “student-on-student violence,” even
whenschool officials were alleged to have known of a potential threat, on the ground that the
schools did not affirmatively act to create the darfgétewlett’s claims likewise fall short of

the alleging statereated danger.

Hewlett argues that her Secti@983 claim is supported by clearly established law,
including the Tenth Circuit’'s 1999 decisionMurrell v. School District No. 1, Denver,
Colorada®® In Murrell, the Tenth Circuit found thaetiberate indiférence to sexual harassment
by school emfpyees exercising supervisory authority over students is a clearly establishe
violation of the Fourteenth Amendment’s Equal Protection Cl4tstirrell involved sexual
harassmerdt a public school by one student against another under the supervision of school
personnel who were aware of the risks posed by the offending sflidtewlett’s case is
distinguishabldrom Murrell in that thelncidentdid not take place at school under the school’s
supervision. The potential threat Relopez posddewlett, of which the Personnel Defendants
were allegedly awaravas realized off campus and outside of the Personnel Defendants’
supervisionln Murrell, school personnel stood by, with knowledge that (a) Murrell’s daughter
Jones was a victim of assault atreopschool due to her developmental disabilit{&;the
perpetrator was a known risk generally and specifically to Jones; (c) Mhadgersonally

warned school staff of the risks the perpetrator posed to Jones; and (d) sesat asslones

43 Gray v. Univ. of ColoHosp. Auth.672 F.3d 909, 925 (10th Cir. 2012)

44 Frazer v. Temple Uniy25 F. Supp. 3d 598, 6101 (E.D. Pa. 2014jciting Third Circuit precedent).
45 Murrell v. Sch. Dist. No. 1, Denver, Cald86 F.3d 1238, BD-51 (10th Cir. 1999)

461d. at 125651.

471d. at 124344.
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occured on school premises with the knowledge of school staff who did not notify Mamcell
told Jones not to inform MurrelMurrell has other inflammatory facts.

Murrell’s claim was that “the principal and the teachers knew about Mr. Doe’s
harassment of Mslones and acquiesced in that conduct by refusing to reasonably respond to
it.” 4 Because the law requires that “[ijn order to state a [Section 1983] claim okidetb
discriminatory conduct, a plaintiff must state facts sufficient to allegendafes actually knew
of and acquiesced in’ Mr. Doe's behavib? the Tenth Circuit held thadlurrell “has therefore
stated a claim under section 1983 against the principal and the teachers in their individua
capacities . . . °

But this case does not approadurrell. The Personnel Defendarti& not know of prior
threats or assaults agaiktwlett The complaint does not allege a level of control over Relopez
or plaintiff similar to that available iNurrell. The Personnel Deffielants did not violate a
clearly established laly undereactingto apotertial threat of sexual assault or harassment

Quialified immunity therefore protects Personnel Defendants from suit.

The Contract Claim Is Not Dismissed, but an Issue of State Law May Be Certified.

Utah State argues thidewlett’'s contract claim should be dismissed because student
handbooks, policies, or codes are not enforceable against a university as conéracédtas of

law.>! “The issue of whether a contract exists may gmeguestions of both law and faét.”

481d. at 125651

491d. at 1250.

501d. at 1251.

51 Motion to Dismiss at 1&20.

52 State v. Ison96 P.3d 374, 378Jtah App. 2004)aff'd, 135 P.3d 864Utah 2006)quotingNunley v. Westates
Casing Servs., Inc989 P.2d 107{Utah 1999).

10
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“Whether a contract has been formed is ultimately a conclusion of law, butdivardy
depends on the resolution of subsidiary issues of fict.”

Hewletthas sufficiently pleaded facts to supgbe elementsf a claim for breach of
contract> Hewlett asserts thalié¢“ Student Code constitutes an agreement between Utah State
University and its student$® The Student Code is enforced to control students’ on- and off-
campus behaviot® Hewlett furtheralleges that Utah State breactied Student Code’s
provisions on sexual assault and violence, whimtmed Hewletby causinghe Incident®’

These allegations are sufficient to survive a motion to distiméssontract claim

However, thdegalissue résed by Utah Statewhether a university policgan be
mutually enforced as a contraeis an open question of state ldwah State has cited to other
jurisdiction that have declined to treat university policies as conttéetswever, Utah State has
not shown thaUtah law aligns with these decisiof®deral courts relypon the underlying
state contract law to determiaejuestion of contract formation. For example, a North Carolina
district court observed that North Carolina courts treat university handbooksnigteyee
handbooks, which are only enforced as contracts in that state “when they aréyexptloded

by reference in the employee handboékUtah law takes a different approach to employee

Sd.

54 Bair v. Axiom Design, L.L.C20 P.3d 388, 392 (Utah 200 The elements of a prima facie case for breach of
contra¢ are (1) a contract, (2) performance by the party seeking recovery, (3) bf¢aeltontract by the other
party, and (4) damagék.

55 Proposed Complaint § 184.
561d. 9 69.
571d. {1 185, 187.

8 Motion to Dismiss at 19 (citing New Mexico law and fede@des relying on Oklahoma and other states’ laws);
Reply in Support of Motion to Dismisg 9-10, docket no. 12/filed October 30, 201{iting Minnesota law)

59 Guiliani v. Duke Univ.Case No. 1:08v-00502,2010 WL 1292321,7-8 (M.D.N.C.March 30, 201Q)

11
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handbooks as contract$which suggests that the Utah Supreme Court could reach a different
result. Absent direction from the Utah Supreme Court féduisralcourt will notsummarilyfind

as a matter of law that a university policy such as the Student Code failsitarfartually
enforceableontract. Accordingly, thparties are directed to examine whether gjuisstion

should be certified to the Utah Supreme Court under Rule 41 of the Utah Rules of Appellate
Procedurg®to meet and confer; and, if it should be certified, to propose an cetéying the
guestion.

Hewlett Is Granted L eaveto Amend Her Breach of Contract Claim Only.

Hewlett already amended her complaint once as a matter of course. She now seeks leave
under Rule 15(a)(2) to file a Second Amended Complaint. The Second An@ochgdiaint
changes Hewlett’'s pleading in two ways: (1) to clarify that the contract claigailssa Utah
State but not the Personnel Defendants or any other defendant; and (2) to expantttiemtgga
for her claims under Section 1983 eave to amethshould be freely givetwhen justice so
requires. ® “Refusing leave to amend is generally only justified upon a showing of undue delay,
undue prejudice to the opposing party, bad faith or dilatory motive, failure to cure rigésie
by amendments previously allowed, or futility of amendmétt.”
Defendants do not challenge the amendment to clarify that the contract claim & {onite

Utah State. That amendment will be permitted.

60 Hodgson v. Bunzi Utah, InB44 P.2d 331, 3334 (Utah 1992fholding that “an employee may use
employers written policies, bulletins, or handbooks as evideri@n impliedin-fact contract,” unless the employer
includes a “clear and conspicuous disclaimer of contractual liability”).

61 Utah R. App. P. 41“The Utah Supreme Court may answer a guestion of Utah law certifiedyta itdurt of the
United States when requested to do so by such certifying court attiegardance with the provisions of this rule
if the state of the la of Utah applicable to a proceeding before the certifying court is untrtai

62 Proposed Complaint 1 1682, 183187.
83 Fed. R. Civ. P. 15(a)(2)
54 Frank v. U.S. West, Inc3 F.3d 1357, 1365 (10th Cir. 1993)

12
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Defendants argue that the amendment should be refused both because the deadline for
amending pleadings set forth in the parties’ scheduling order has passed ane thecaus
amendment would be futile. Although “[u]ntimeliness alone may be a sufficientfbadisnial
of leave to amend,” that principle has been applied ireragtreme cases of delay or when trial
was imminent and amendment would prejudice the proceé&ditigd although a plaintiff
seeking to amend her complaint after a scheduling order deadline must legfadtiause for
doing so® Hewlett has shown gal cause to deviate from the scheduling order proportionate to
the nature of the amendments she seeks. The Second Amended Complaint does not add new
allegations of fact; rather, it further explains the legal theories of the claimasvidtion to
Amend will not be denied on the basis of untimeliness.

However, aistrict court may refuskeave to amend imendment would be futilé
proposed amendment is futile if the claim, as amended, would be subject to diéhibsal.
amendments tblewlett’s Section 1983 claims are futile hdyecause those claims must be
dismissed, as explained aboVéerefore, leave is granted to amend the contract claim only.

ORDER

IT IS HEREBY ORDERED that the Motion to Dism¥ss GRANTED IN PART and
DENIED IN PART. Hewlett'sclaim for violation of Section 1983 against Eric Olsen, Krystin
Deschamps, and Kevin Webb$SMISSED WITH PREJDICE on the basis of qualified

immunity. Hewlett's claim for breach of contract by the Personnel Defendants iNGRB.

85 as Vegas Ice & Cold Storage Co. v. Far West B&80I8 F.2d 1182, 1185 (10th Cir. 1990)

66 Gorsuch, Ltd., B.C. v. Wells Fargo Nat'l| Bank As&i1 F.3d 1230, 1241 (10th Cir. 2014)

57 Anderson v. Suiterg99 F.3d 1228, 1238 (10th Cir. 20@iAternal citations and quotation marks omitted).
58 Docket no. 82
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https://www.westlaw.com/Document/I0c1532c5971a11d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_1185
https://www.westlaw.com/Document/I9f6c22e5648111e49488c8f438320c70/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1241
https://www.westlaw.com/Document/I38351da5559711dcab5dc95700b89bde/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1238
https://ecf.utd.uscourts.gov/doc1/18314055391

The Motion to Dismisss DENIED as to Hewlett'sclaim for breach of contracgainst Utah
State which is not dismissed.

IT IS FURTHERORDERED that the Motion to Amefitis GRANTED IN PART and
DENIED IN PART. Hewlett is granted leave aamendhe claimfor breach of contract, but not
thedismissedSection 198&laim. The parties are directed to examine whether this question
should be certified to the Utah Supreme Court under Rule 41 of the UtahdRélppellate
Procedureto meet and confer; and, if it should be certified, to propose an order certifying the
guestion.

DatedFebruary 8, 2018.

BY THE CO w

David Nuffer v
United States District Judge
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