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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH CENTRAL DIVISION

DAVID C. WEST, CHAPTER 7 TRUSTEE

MEMORANDUM DECISION AND

Plaintiff/Appellant,
ORDER

VS.

Case N02:16cv-01180CW

MARLESE CHRISTENSEN Judge Clark Waddoups

DefendantAppellee

Appellant David C. West, Trustee of the Chapter 7 Bankruptcy Estate of Louis R.
Christensen, challenges tNevember 7, 2016 Memorandum Decision of the bankruptcy court
and its judgment denying the Trustee’s Motion for Summary Judgment and granting
Defendant/Appellee Marlese Christensen’s Gidsgion for Summary Judgmerifter full
consideration of the written briefing from the parties, the court has deterrateatal argurant
would not be helpful to the court in deciding the appge€DUCIVR 7-1(f). For the reasons
stated belowthe court AFFIRMShe bankruptcy court’'s determination that the Teashas not
established thd¥larlese Christensen received a “transfeaminterest of the debtor in property”
and thughe Trusteeannot avoid the transfer as preferential or fraudulent.

JURISDICTION AND STANDARD OF REVIEW

This court has jurisdiction pursuant to 28 U.S.C. § 158 (a) and (c). Venue is proper under

the provisions of 28 U.S.C. 88 1408 and 1409. This is a core proceeding under 28 U.S.C. § 157

(b)(2)(F) and (H)
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This court reviews a “bankruptcy court’s findings of fact for clear eiotegal
conclusions de novo, and mixed questions of law and fact de nbvoe’ Adam Aircraft
Industries, Inc.805 F.3d 888, 893 (10th Cir. 201%he parties agree that thexee no contested
issues of fact in this appeal, only questions of law.

BACKGROUND

The Debtor, Louis R. Christensen, married Marlese Christensen, the appellee, in 2006.
Prior to their marriage-asecond marriage for both of thenthe couple entered into a
prenuptial agreement which, among other things, reserved to each of them thearipmg
separate property including real property owned by Marlese in Washingt@cd,ddtahin
2010, the couple concluded they needed a larger home and decided to buy property located at
1706 Bonita Bay Drive in St. George, Utadhg"“Bonita Bay Property”). (Appellant's App’x,
Findings of Fact, Conclusions of Law, and Final Judgniedt Dkt. No. 8.) The couple jointly
selected the home, used over $40,000 in marital funds to make an initial down payment and
purchase the home, lived in the home together, and used another approximately $40,000 of
marital funds to landscaplee home and increase its value. Both husband and wife contributed
income to the household and hone¢ated expensedd() The title to the propeyt however, was
conveyed solely in the Debtor’'s nanie approximately mieMarch 2010, aboutvo weeks after
the Debtor obtained title to thpoperty, he presented Marlesdtwiwo signature pages for
documents hespresentedvere intended to place title to theita Bay Property in both of their
names. Marlese signed the pages witlh@ing shown the rest of either document. She later
discovered that one signature page was actt@lly quitclaim deed purporting to gitiee

Debtor an equal ownership intereshier Washington Terrace septe property, while the other



signature page wdser a trust deed on her Washington Terrace home purporting to secure a
$120,000 loan the Debtor independently obtained udiadese’s separate propedsy collateral.
The Debtorsubsequently arranged for Marlese’s signatarethese pages to be notarized and
attached to the documents described above, all without Marfges'snce dknowledge.
(Appellant’'s App’x,Decl. of Marlese Christenséti4, Second Decl. of Marlese Christgen2-3;
Dkt. No. 8.)

Eventually Marlese discovered the existence of the loan against her sepgrattypral
the facts concerning how it was obtain8te hired a lawyer to assist her. The Debtor responded
on November 3, 2010y “kicking [Marlesé out” of theBonita Bay Prpertyand filing for
divorce on December 6, 2010d.) Marlese then learned that the Debtor was attempting to sell
the Bonita Bay Property and learned, for the first time, that her name was that title to the
Bonita Bay Propertgas shénad believed. In an effort to put potential purchasers on notice of her
interestin the propertyMarleses attorney recorded a Notice of Interdkt.) In January 2011, a
buyer was located for the property at a sales price of $290,000. The net pedtergusying
closing costs wre$272,133.76, whiclvere held by the title compan@n January 26, 2011,
Marlese released halotice of Interesbn the Bonita Bay Property in exchangetfo title
company issuing her a check for $120,000 on January 2Zhwhémmediatelyused to pay off
the Debtor’s loan and thus secure the release dfabdulently obtained trust deed on her
separate Washington Terrace properfe Debtor received the remaining proceeds of

$152,133.76.49ee id, Findings of Fact, Conclusions of Law, and Final Judgnierdkt. No. 8.)

' The record is silent as to any correction that may have been made to the fithudatereyed title to
Marlese’sseparate Washington Terrace property.



Before the divorce could be finalized, the Debtor filed a bankruptcy petition with the
United States Bankruptcy Court for the District of Utah on July 22, 2011. A bifurcatexteli
decree was entered on April 11, 2013 terminating the marriage, but betthesBebtor’'s
pending bankruptcy case, the divorce court reserved the property division for lpbsitaia.
(Appellant App’x,Findings of Fact, Conclusions of Law, and Final JudgnZeridkt. No. 8.) On
July 11, 2013, the bankruptcy Trustetiie-appelint here—filed a complaint against Marlese
seeking to recover the $120,086lte receiveafter the sale of the Bonita Bay Propefty.
Following a number of proceedings in the bankruptcy court, the automatic stdiftedhto
allow the Debtor and Marlese “teturn to state court and litigate the division of their marital
property and [Marlese’s] interest in the $120,000 that was transferred to her.” éhppelp’x,
Order and Judgment on Def.’s Mot. for Summ. J. and PI.’s Mot. for Partial SupipktJNo.

8.) Marlese thersought to resolve the remaining property issues by fdimgption for summary
judgment inthe divorce court, which was unopposed and granted on January 22TR616.
bankruptcy Trustee chose not to participate in the divorce court proceedings. (Appeatiant
Supp. Memo. re Mot. for Summ. J. and Mem. in Support filed by David C12y&xsit. No. 8.)

The divorce court entered findings of fact to include that “[a]lthough title to thad@Boni
Bay Property was solely in [the Debtor’s] name, the home was marital praperich both
spotses had an interest at the time the petition in this case was filed and also at th¢thiene of
Debtor’s] subsequent bankruptcy petition.” (Appellant Apgandings of Fact, Conclusions of

Law, and Final Judgmert; Dkt. No. 8.)The divorce court also &red conclusions of law that

>The Complaint alleged that tipayment was a fraudulent transfer under 11 U.S.C. § 548(a)(1)(A) and
(B) as well as under 11 U.S.C. § 544 and Utah Code Ann. 88 25-6-5 and 25-6-6. The Complaint also
alleged that theayment was an avoidable preferential transfer under 11 U.S.C. § 547 and sought to
recover the money from Marlese under 11 U.S.C. 8550. (Appellant Appmplaint1-23; Dkt. No. 8.)
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upheld the prenuptial agreement and confirmed that each spouse retained his ordter sepa
property. In addition, the divorce court concluded tft#te Bonita Bay Property was marital
property in whicheach party had an egjunterest at the time the petition in this case was filed;”
“[w]hen the divorce petition was filed, the Bonita Bay Property came under theasigpithis
Court;” [tlhe subsequent bankruptcy petition filed by [the Debtor] did not divest this @fourt
jurisdiction over the Bonita Bay Property or any of the other marital propartg;“[the

Debtor’s] bankruptcy petition did not divest Marlese of her equal ownership intetbst

Bonita Bay Property.”Ifl. at 6.) Then, to equitably adjust the division of marital property, the
divorce court awarded Marlese “an additional $12,000 from the proceeds of the sale of the
Bonita Bay Property above and beyond the loakto which she was entitled as a result of her
ownerslip interest.”(Id.) The value of Marlese’s one-half interest in the Bonita Bay Property
was set at $136,066.8&d(at 8.)

The divorce court’s findings, conclusions, and final judgment were filed with the
bankruptcy court on August 18, 2016, approximately one month after all briefing on a third
round of competing summary judgment motions had been filbdnkruptcy courtThe
bankruptcy court issued a Memorandum Decision on November 4, 2016, concluding that the
Trustee’s claimseeking to avoid the $120,000 distribution of the Bonita Bay Property proceeds
to Marleseas a preferential transfer under 8 547, is barred by issue preclusion. The bankruptcy
court reasoned thaebause thdivorce court concluded that tBenita Bay Property was marital
propertyto which Marlese had an equal interesteeding $120,000 at the time of the transfer,
when Marlese receive®iL 20,000 improceeds from its sale, she was not receiving a “transfer of

an interest of the debtor in property” under 11 U.S.C. 8547(b), but receiving her own property.



(Mem. Decisior20, Dkt. No. 1-2) Alternatively,based on equitable considerations under Utah
divorce law, the Debtor’s fraudulent actiops]icy concerngbout a bankruptcy court
undermining property settlements by finding preféetor fraudulent transfers in the absence of
evidence of collusiarand in the absence Otah or Tenth Circuit law requiring otherwise, the
bankruptcy court determined that the Bonita Bay Property and its salesqeocae equally
ownedat the time othe transfenotwithstanding that title wdseld solely in the Debtor’'s name.
(Id.) The Trustee raises three issues on appeakvh&dher the bankruptcy court erred by
determining that the Trustee’s suit is barred by issue preclusion becaussithefiownership
was decided by the state divorce co(#);whether the bankruptcy court erred when it ruled that
Marlese Christensen was not receiving a “transfer of an interest of the igtoperty” under
11 U.S.C. 8 547(b) but was instead receiving her own property; and (3) whether the bankruptcy
court erred by concluding that the holdindnrre Harrell, 2001 WL 2986130 (Bankr. D. Utah
2007) is distinguishable and/or otherwise not applicable to this action.
ANALYSIS
l. I ssue preclusion

Under Utah law, a state court judgment has a preclusive effect on an issuein a lat
federal court action when four elements are satisfied: (1) “the party agamsi[igsue
preclusion]is invokedwas a partyr in privity with a party to the prior adjudication;” (2) “the
issuepreviously decided iglentical with he one presented in the action in questi@) the
party against whom the doctrine is raised had a full and fair opportunity teelittgaissue in the
prior action” and (4) “the prior action has been finally adjudicated on the midvitsss v. Kopp,

559 F.3d 1155, 1161 (10th Cir. 2009). The bankruptcy court determined that all four elements of



issue preclusion had been met, although it ruled separatelyg omettits of the Trustee’s
ownership argument in the event that a decision rendered Btatkedivorceourt on an
unopposeanotion for summary judgment ditbt constitute the “complete, full, and fair
litigation” element of the testMem. Decisiorl5, Dkt. No. 1-2.)The Trusteeloes not challenge
this element, howeverhe Trustee challengesly the bankruptcy court’s determination that
issue preclusion applies based on an argument that the state court decision aadiiéfesent
issue than the isg in this actionThe cout disagrees with the Trusteed affirms the
bankruptcy court.

“When an issue of fact or law is actually litigated and determined by a validreahd fi
judgment, and the determination is essential to the judgment, the determinatiorusicema a
subsequent action between the parties, whether on the same oremtdi@m.”Restatement
(Second) of Judgments § 235ue Preclusier-General Rul€1982).Whether this doctrine is
applicableé‘does not depend on whether the claims for relief are the s&uobertson v.
Campbel] 674 P.2d 1226, 1230 (Utah 1983). RatHev]hat is critical is whether the issue that
was actually litigated in the first suit was essential to resolatidhat suit and is the same
factual issue as that raised in a second dditThe Trustee argues that the divorce court action
was not dquiet title action to determine ownershipf the Bonita Bay Pperty, but rather a
“divorce proceeding to make an equitable divisiomApgellant Br.23, Dkt. No. 7.) The nature
of the action, however, is not the critical question:

It is not the idetity of the thing sued for, or of the cause of action,
which determines the conclusiveness of a former judgment upon a
subsequent action, boterely the identity of the issue involved in
the two suitslf an issue presented in a subsequent suit bettheen

same parties or their privies is shown to have been determined in a
former one, the questiontigs judicata [or collateral estoppel],



although the actions are based on different grounds, or tried on

different theories, or are instituted for different purposes and seek

different relief.
Robertson674 P.2d at 1230 (citingickeral v. Federal Land Bani5 S.E.2d 82, 85 (Va. 1941)
(emphasis addedn Robertsonfor example, a factual finding of undue influence in a prior
proceeding concerning the validity of a will was found to be res judicata las igstie of undue
influence in a subsequent proceeding involving the validity of a trust executeribedayld.
Similarly, a jury’s rejection of an employer’s allegedly good fadience on drug tesesults
when firing an employeeho claimeddiscrimination under the Americans with Disabilities Act
was res judicata in a subsequent proceeding involving whether the employee cowthraaint
suit against the test provideisr negligence and negligentsrepresentation of those drug test
results Fowler v. Teynar323 P.3d 594 (Utah Ct. App. 2014he Fowler court concluded that
the same issue was at stake, narttetyanswer to the questionwhy the employee was fired.
Because the jury in the first action rejected the employer’s stated feesl@ance on the test
results—the court barred the employee fromliteggating whether the employer relied on the
allegedly negligently misrepresentedttessults in the second action against the medical
providers.

The same principles apply here. In the bankruptcy action, the court lifteéyhe st
specifically toallow Marlese and the Debtor “to return to state court and litigate the division of
their marital property and [Marlese’s] interest in the $120,000 that was transferned.’t
(Appellant App’x; Order and Judgment dated Aug. 10, 200&t. No. 8.)Because it was
undisputed that the Debtor heddlelegal title to the Bonita Bay Property at the time it was sold,

the only purpose for this order was to determine whether Marlese had some otheirigre sif



in the property at the time of its saénd if so, for what amourif.Marlese had an interest the
Bonita Bay Property that exceeded $120,000 at the time of its sale, then the proceeds she
received from the sale were not a “transfer of an interest of the debtor in prapeter the
bankruptcy coddn the divorce action, it was similarly essential for the state court to determine
whether Marlese had an interest in the Bonita Bay Property asaléfsroceeds and when that
interest arose. & is because éhBonita Bay Property and its proceeds represented the largest
asset she claimed beingmarital property.If the facts gave rise to the colgrtletermination

that thenature of the property was marital, as opposed to separate, a presuhgitidarlese

had an equal interest in thatoperty would applySeeGoggin v. Goggin299 P.3d 1079, 1094
(Utah 2013) (“[E]ach party is presumed to be entitled to all of his or her separpéstp and

fifty percent of the marital property.”) Furthermore, if the nature of th@tBd3ay Property was
marital,the property itself as well dke funds obtained from its saleeweowned equally dring

the marriageDahl v. Dah| 345 P.3d 566, 600 (Utah 2015) (“Prior to the entry of a divorce
decree, all property acquired by parties to a marriage is marital propentyd @gually by each
party.”) Thus, the keyssues—whether Marlese hadchanterest in the Bonita Bay Property and/or
its proceeds on January 27, 2011, and if so, the value of that interest-the same and are
dispositive in both actions.

The divorce court made specific findings of fact as to the nature of Marlet®ast and
when that interest was operative: “Although title to the Bonita Bay Propertgalely in [the
Debtor’s] name, the home was marital property in which both spouses had an intibesize
the petition in this case was filed [Decembe2®]10, well before the transfer took place] and

also at the time of [the Debtor’s] subsequent bankruptcy petition [filed on July 22, 2011].”



(Appellant App’x,Findings of Fact, Conclusions of Law, and Final Judgngemkt. No. 8.)
The divorce court also determintiee extent of Marlese’s interest: “The Court decrees that the
value of each party’s interest in the Bonita Bay Property was $136,068B8&t7.) In the
bankruptcy actionhie Trustee is seeking to-liegate boththe nature oMarleses interest inthe
Bonita Bay Popertyas well as Wen that interest was acquired. Even though the two actions
were instituted for different purposes, seek different relief, and propose diffeeents or
grounds to justify reliefsee Robertsqr674 P.2d at 123@he identicalissue of Marless interest
in the Bonita Bay Property and its proceed@swecided in the state action and is correctly
precluded here
1. Marlese Christensen received her own property
The Trustee has assertedlaim that the $120,00@arlese received from the Bonita Bay

Property proceeds was an avoidable transfer. Under 11 U.S.C. 88 547 and 548, only the transfer
of an “interest of the debtor in property” can be avoided as a preferential or &aiilahsfer.
Accordingly, if the $120,000 Marlese received was her own property, rather thanbtiog'e
property, the Trustee cannot avoid the transfer. Although the court affirms the bapkauptts
determination that this claim is barred by issue preclusigorg it separately and gependently
reviews the Trusteedaimthat the bankruptcy court erred in determining that Utah law gave
Marlese an ownership interest in the Bonita Bay Property and/or its prabhaegsecludes the
transfer from being avoided

“Property interests are created and defined by state RavKs v. FIA Card Services,
N.A. (In re Marshall) 550 F.3d 1251, 1255 (10th Cir. 2008@e also Butner v. United States

440 U.S. 48, 55 (1979). Thus, in the bankruptcy actidrether Marlese had a property intéres

10



in the Bonita Bay Property or its sales proceeds at the time she receivestetriisided by
examining Utah lawBecause it is undisputed that title to the Bonita Bay Property was held
solely in the Debtor's name, on de novo review, the aaxatinedJtah law to determine if the
Debtotrs title ownership represented an exclusive interest in the Bonita Bay Brapdror its
proceeds that would enable the Trustee to avoid the transfer of $120,000 to Méawdesaurt
concludes that Marledead an undividedne half equitablenterest in the property and its
proceeds at the time of the transfer under both Utah divorce law and Utah lanmgpver
constructive trusts.
A. Utah DivorceLaw

The nature oproperty interestewned by spouses is niefinedin Utah divorce statutes
although Utah divorce statutes do establish the court’s authority to make an ealivabda of
anyproperty interestewned by the parties to a divor&eeUtah Code Ann. § 30-3-5(1)his
statute has been interpreted brodadlgllowdivorce courts to address property of every kind and
however owned by spous&xe Englert v. Englers76 P.2d 1274, 1276 (Utah 1978% for the
actual ownership of property interests between spouses, howtakrcase law established the
generakconcept earlyn that property purchased during the marriage belongs equally to both
spousesTo the extent that thewnershipinterest n real propertyd not a title interest, it is an
equitable interestor example, as early as 1928, the Utah Supfemet determined that a wife
not named on the title of real estate purchased during the marriage using the nagsear
both parties was the “equitable owner of an undivided one-half interest in the home, independe

of the decree of divorceJenserv. Jensen269 P. 485, 487 (Utah 1928).
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Over timeand based on a wide variety of circumstanaasumber of clarifications and
caveats to this basic principle have been identified. For example, courts begduodteevare
carefullywhat kind ofproperty eaclspouse brought into the marriage, the property that was
acquired during the marriagend by whose contributionise property was acquirelflacDonald
v. MacDonald 236 P.2d 1066, 1070 (Utah 195Generally gifts and inheritances receiveg b
one spouse during the magewereconsidered separate, rather than jointly owned property,
although a number of factors determine whether distribution solely to that spegséable.

See Burke v. Burk&33 P.2d 133, 135 (Utah 1987). For a court to comprerharital property
owned solely by one spouse into jointly owned marital property subject to equitablerdivis
requires a finding of “unique circumstances¥alters v. Walters812 P.2d 64, 68 (Utah Ct. App.
1991).For examp, a spouse can acquire an “equitable interest” in the separate property of the
other spouse by contributing “to the enhancement, maintenance, or protection of thay.proper
Osguthorpe v. Osguthorp804 P.2d 530, 535 (Utah Ct. App. 1995¢e also Mortensen v.
Mortensen 760 P.2d 304 (Utah 1988jet over the years, it has remained a constanbthat

than in thesand similarspecial circumstanceegardless of whose name propertiitied in, if

the property was acquired during the marriage by the joint efforts of the pdmtiggoperty is

presumed to be owned by both of theom the time of its acquisition

* Parties are, of course, free to enter into premarital agreementstitact@round these fundamental
principles of marital property lavteeU.C.A. § 308-1 et seq. (defining how parties to a marriage may
contract with respect to all property whenever and wherever acquilechted, including interests both
present or fuire, legal or equitable, vested or contingent, in real or personal propsuging income

and earnings). Here, the parties’ premarital agreement appears to havetlimipération of Utah law

to convert the parties’ defined pnearital separate profg into marital property, but there is no evidence
to suggest that the parties intended to alter otherwise applicabléaWtak to the creation and definition
of marital property

12



More recently, case law has formalized the steps a court should @ddning and
resolving property issues between spouses upon div@rse.thecourt should “categorize the
parties’ property as part of the marital estate or as the sepavptrty of one or the otherBurt
v. Burt 799 P.2d 1166, 1172 (Utah Ct. App. 1990)arital property is ordinarily all property
acquired during marriage and it encompasses all of the assets of every nedassgm by the
parties, whenever obtained and from whatever source derivedri v. Dunn802 P.2d 1314,
1317-18 (Utah Ct. App. 1990) (internal quotation marks omitted). Justlasserfifty years
previously, the name in which title is heldst conclusiveo this classification, and decree of
divorce need not first be entered before it is considered jointly owned, or rpeggeity.
Jensen269 P. at 487 (wife was the “equitable owner of an undividechatienterest in the
home, independent of the decree of divorc8€g also Dahi325 P.3cat 600 (“Prior to the entry
of a divorce decree, all property acquired by parties to a marriage islrpesjperty, owned
equally by eals party.”) Second, the court should then presume that each party is “entitled to all
of his or her separate property and fifty percent of the marital propBuy,”799 P.2d at 1172.
A party who seeks either to establish “unique circumstances” that conventw/ige separate
property into marital property, or a party who seeks a finding that property etgluiring the
marriage is not jointly owned but should dmnsideredeparatly ownedproperty, must take
affirmative steps to challenge these ownership presumpgeesBoyer v. Boye?259 P.3d 1063,
1066 (Utah Ct. App. 2011) (the court “should consider whether there are exceptional
circumstances that overcome the general prpsomthat marital property should be divided
equally between the partigsSee also DahB25 P.3d at 579, citing/oodward v. Woodward

656 P.2d 431, 432-33 (Utah 1982) (“The essential criterion is whether a right to the benefit or the
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asset has accruadwhole or in part during the marriage.”). Only then does the court assign
values to the various items of marital property and equitably distribute the propereen the
parties.Boyer, 259 P.3d at 1066.

Applying those principlesdre,Marlese Christesen was not listed on the title to the
Bonita Bay Property. Nevertheless, the divorce court made factual findingsviaatpurchased
during the marriage using marital funds and that its value was enhanceddgttb#orts and
income of both parties during the marriage. The divorce court’s resulting camcthat the
Bonita Bay Property and/or its proceeds were marital property, notwithstanding baen
legallytitled solely in the Debtor's nameogrrectlyresolved the question of ownership.
Irrespective of the decree of divorce, these festablish that Marlese was the equitable owner
of an undivided oné&alf interesin the property at the time of its saleither the Debtor nor the
Trustee challenged those facts before the divorce court, and they do not chalbsedgadts
here Notwithstanding Debtor’s separate legal title to the property, under Utahealiaardere
is nofactualevidence to support a finding of separate ownelshipe context of a marriage
between the Debtor and Marlese.

These principles also demonstrate that a divorce court can do more than equitably

distribute property in a divorce actioegardless of titleContrary to the Trustee’s argument, it

*Where there was no court order prohibiting dissipation of the mesitafe athe time, the Debtor’s
effortto sell the Bonita Bay Property titlslelyin his namevasnot unlawful while the divorce was
pending, notwithstanding Marlese’s equitable interest iHammilton v. Hamilton562 P.2d 235 (Utah
1977) (Utah Codénn. 8 303-5 does not authorize or prohibit a party to a divorce action from
transferring assets during the pendency of a divorce proceeding). Marlese’soflbiteeest was
properly recorded to protect her equitable interest in the home under ticesestances. Had she failed
to record her interest, she could not have prevailed in a title actiontemaimsa fide purchaser, but she
would still have had an equitable interest that would have to be sabigfeedistribution of other assets
in the divorce actionSee id(Wife could not prevail in quiet title action against bona fide purchase
court retained jurisdiction over remaining assets from which wife’daujaiinterest could be satisfigd
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can also “acknowledge . . . property interest[s] created by marriage” and “createenship
interest, either legal or equitable” by classifying property as marital giyog&ppellant Br. 27,
Dkt. No. 7.) Everthe cases cited by the Trustee acknowledge this. The Trustee argues that
Hoagland v. HoaglandB852 P.2d 1025 (Utah Ct. App. 1993) stands for the principle that a court-
ordered conveyance is necessary to change ownership of separately titeetypodpcilitate a
just and equitable distribution upon divor#éhile this is not an incorrect statement of latthe
distribution stage of a divorce actidra change in title ownership is required to facilitate the
court’s distributionthe facts oHoaglanddo not support the use the Trustee hopes to make of
the case

In Hoagland upon the parties’ marriage they lived in a home awarded to the wife from a
prior marriageld. at 1026. After three years, the wife sold the home and used the proceeds to
purchase a home titled in both parties’ names, where they lived for anotherreeidy&mth
parties quit their jobs, established a partnership, and began operating a faoehy dgpusiness.
Id. Later, when the business failed, the husband executgitl dagm deedn the home in the
wife’s favor to protect the house from business creditdrat 1026. The court concluded the
housewas marital propertgnd ordered it sold, whereupon the court awatdedvife the nearly
$20,000 she had in premarital equity and then equally divided the remaining proceeés betwe
the partiesld. at 2017.The appeals court upheld the classification of the home as matrital
property, notwithstanding the quitaim deed irthewife’s favor. Id. at 1028If anything, this
decision supports tHeankruptcy court’s conclusiahatin Utahtitle ownership is not
determinative of equitable ownership in the cohtéha marriage. Theloaglandcourt

recognized that even though the husband executed a quit claim deed renouregg titke to
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the home, the home retained its character as marital property and remainedysowitad by
both partieswhich resulted in its classification as marital propartglits subsequent
distributionusing additional equitable principles.

The Truste also claims that a factual finding the court did not expressly sthiagne v.
Hogue 831 P.2d 120 (Utah Ct. App. 1992), namely that a husband owned an equitable interest in
ranch property because of the parties’ margiggpports his positioffhe Trusteghowever,
fails to recognize that the court decided just this without stating it explicithffogue the
parties married, divorced, and then re-married and divorced a seconttitiatel21.Ranch
property was acquired by Mr. Hogue after the parties’ first divorce. Msuéibggan working
for Mr. Hogue’s business and, about three years later, moved into the ranch house with Mr
Hogue During this time, Mr. Hogue conveyed stit&e of the ranch to Ms. Hogue to protect the
property from his business creditors. The pauiss jointly executed a contract to purchase an
eleven acre parcel adjoining the ranch propdrhen the parties married for the second time,
and went on to jointly purchase a number of items of personal property for use orcth&ran
Two years later, Mr. Hogue filed for Chapter 7 bankruptcy relief and claimedareshtn the
ranch. Four years later, the parties again filed for divorce and Mr. Hoguewasted an
undivided one half interest in the ranéth. This distribution was upheld on appeal basethen
principlesstatedn Burke 733 P.2d 133andHaumont v. Haumon#93 P.2d 421 (Utah App.
1990) hatpremarital and/or separate property can become so commingled as todepaiitde
character anéllow it to bemore appropriately characterized as marital propéttyat 122.

Hoguepresents a set of facts not comparable to the factual situation here. The issue there

was whether premarital property was more appropriately classifiechlg ownedmarital
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property for distributionHere,there wasio claim in the divorce action aigere isno factual
dispute here that the Bonita Bay Property was acquired during the maviihgeint funds.
Although the Trustee points out that tHeguecourt never explicitly stated thtdte husbanavas
awarded an interest in the separately titled rdvedtausdne owned an equitable interestitinue
to the parties’ marriagehat was the whole point of the decisi®he unique factual
circumstancesutlined by theHoguecourtcausedhe separate premarital property titled in
wife’'s nameto becane marital property owned by both spouses andlibaemesubject to
equitabledivision.”

The court is also not persuaded by the Trustee’s argument tleatWiadh lawa spouse is
notanequitable owner of marital property, but rataereditor of the title owner spouse and
entitled only to an equitable distribution. (Appellant Br. 21-22; Dkt. NoTfustee states his
argument thus: “In a Utah divorce peeding, each spouse has a claim against the other for an
equitable share of the other’'s marital property but does not own an interéwr[ggouse’s
property.” (d. at 31.) Trustee cite®radford v. Bradforgd 993 P.2d 887, 893-894 (Utah Ct. App.
1999) for this argument, b&8radford does not support iBradfordinvolved two cases tried
together by agreement, a divorce action between Mr. and Mrs. Bradford and aeinaudul
conveyance action under the Uniform Fraudulent Transfer Act involving both Bradfards a

Mrs. Bradford’s adult son, Mr. Demitkd. at 889 The property at issue was the premarital home

> Utah divorce courts make a distinction between separate property that becoressed to jointly
owned marital property subject to equitable division and separaterfyrtipe is nonetheless awarded to
the non-owner spouse during the distribution stage due to other equitable etiasidésub as in lieu

of alimony, for attorney’s fees, or because of lack of other marital aseatsvhichto make equitable
property settlementsfompare HoguandMoon v. Moon790 P.2d 52 (Utah Ct. App. 199R8ith Burt,
799 P.2d 1168Mortensen v. Mortensei@60 P.2d 304 (Utah 1988); aNdble v. Noble 761 P.2d 1369
(Utah 1988).
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Mr. Bradford brought into the marriage titled solely in his name. Improvemetis home
during the marriage were paid for entirely from Mr. Bradford’'s premattadd, and the court
found that Mrs. Bradford made no significant contribution toward the improvenhé&nigout
four years intahe marriage, however, Mr. Bradfoedecuted a warranty deed tortséer the
home into joint tenancy with Mrs. Bradford. at 890. Seven years later, without notice to Mr.
Bradford and after numerous problems in the marriage and threats of divorce, MrerdBradf
executed a quit claim deed transferring her interesteiméime to her son, whi¢ransfer
precipitated both lawsuitgd. On appeal, the court upheld the trial court’s determination that Mr.
Bradford was a creditor of Mrs. Bradford for purposes of the Uniform Fraudulansfér Act
(UFTA), see Utah Code Ann. 88 25-6-1 to {1398) and declared the transfer void. In finding
Mr. Bradford a creditor, the court followed the reasoning of the Oregon SupremerCaurt i
fraudulent transfer action between divorcing paridgre aconveyance “was obtained by fraud
to hinder or prevent [one spouse’s] recovery of [the other spouse’s] equitable imettest
property.ld. at 891. Having determined that Mr. Bradford met the definition of crefditdhat
purpose, the court then proceeded to analyze whether Mrs. Bradford fraudulendlyezbthe
property and concluded that ttransfer vas void Id.

Only after Mr. Dimitriwas determined to hawequired no interest in the home did the
court then address the nature of the prigpand the manner in which iad beerdistributed
between Mr. and Mrs. Bradford under the principles of Utah divorceldavihe court
concluded that what would otherwilsave been Mr. Bradford’s separate, premarital property
was converted into marital property in which Mrs. Bradford had an equal intecesitseefour

years into the marriage Mr. Bradford made algjftvarranty deeshaming Ms. Bradford as a
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joint tenantld. at 892 Finally, because the trial couradawarded the home solely to Mr.
Bradfordwithout sufficient findings to support the unequal award of marital property, the case
was remandetb the trial court for further findings or an altered distribution of marital adsats
accounted for Mrs. Bradfordisqguitableinterest in the homeld. at 894.

Nothing in this case supports the Trustee’s argument that under Utah divorce law, a
spouse is a creditor rather than an equitable owner of marital propietyBradford in the
context of a fraudulent transfer claim, whespause tries transfer legal title in property away
from herselfin a misguided efforto defeat the othespouse’s interest in the property upon
divorce, the spouse can maintain an action as a “creditaiér the UFTAo set aside the
transactionBradford did not change Utah law as to when and how spouses aequitable
interests in marital propertyhe undisputed facteeredemonstrate thahé bankruptcy court
correctly decided that under Utdlvorcelaw, Marlese owned an equitable interest exceeding
$120,000 in the Bonita Bay Property and/or its proceeds at the time of its sale.

B. Constructive Trust

“A constructive trust arises where a person holding title to property is sttt
equitable duty to convey it to another on the ground that he would be unjustly enriched if he
were permitted to retain itRawlings v. Rawlings358 P.3d 1103, 1110 (Utah 2015) (internal
punctuation omitted). Contributions made by one person to the acquisition of property titled in
another’s name is one of many means by which the equitable duty to conveyicratekl12
(“Constructive trusts include all those instas in which a trust is raised by the doctrines of
equity for the purpose of working out justice in the most efficient mdhnémnother means that

gives rise to a constructive trust is when a title owner becomes a “conscangaoer,” by,
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among other acts, unilaterally disposing or attempting to dispose of real priop&Hich
another person has an equitable intetdstn such circumstances, “[a] constructive trust is the
formula through which the conscience of equity finds expression” and thiehesu‘'broad
powers to fashion an equitable remedyg.’at 1113.

The undisputed facts here are that Marlese contributed to the acquisition ohttee B
Bay Property, giving rise to a constructive trust. Moreover, the Debtor engageudsicious
wrongdoing, fraudulently representing to Marlese that she was signing paperworkedmetac
name on the title to the Bonita Bay Property. In fact, the Debtor obtained heusigrtat
defraud her of her separate interest in her Washington Terrgoerfyrand subject that property
to a trust deed securingaan whose proceeds were issued solely to the Debtor. This conscious
wrongdoing made it inequitable for the Debtor to solely retain the proceeds froaiglod the
Bonita Bay Property in which Miese had an equitable intereBhe fact that Marlese accepted
the false representation and signed the documents presented to her supports a@ ih&revec
couple had always understood and intended that the Bonita Bay Prhogpdittgd jointly.And
most importantly here, because these-adtsrlese’s contributions to acquisition and the
Debtor’s conscious wrongdoing—gave rise to a constructive trust prior to thesabtsale of
the Bonita Bay Property, the restitutiorvtbich Marlese was entitled included a title, or
possessory, interest, as opposed to merely a security interest, in the plopatrtil11.The
court’s equitable power to impose a constructive trust to avoid injustice and unjust emtichm
can alter theecord title at the relevant tim8ee Goggin267 P.3d 885.

Thus, even if the Trustee were corregthich he is not—that Marlese was essentially

required to havéegal title ownership of the Bonita Bay Property at the time it was sold to avoid
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receiving a “trasfer of an interest of the debtor in property,” the facts giving rise to the
constructive trust had already occurred, which means the court haslityeto change the
record titleatthe relevant time. Marlese had an ownership interest in theeBBait Property
and/or its proceeds at the time she received them under either Utah divorcéJian'sr
doctrine of constructive trusts.

[I1.  Theholdingin InreHarrel accurately reflects Utah law and is not applicable
here.

The court now turns to the Trustee’s final assignment of error. The Trustess éngt the
bankruptcy court failed to correctly apply the principles set forth ne Harrell, 2001 WL
2986130 (Bankr. D. Utah 2007). There, the bankruptcy trustee stouggilt for the benefit of
the bankruptcy estate, real property solely owned by the debtor following the' sidbtorce.
The problem was that at the time the bankruptcy petition was filedetiter equally heltegal
title with his therspouse, and section 541(a)(1) of the bankruptcy code provides that property of
the bankruptcy estate only includes “all legal or equitable interests oglbherdn property as of
the commencement of the caséd’ at *2. The trustee argued that becauseddlgtor and his
spouse were separated and contemplating divorce at the time the bankruptsywastfiled,
the cebtor not only had a one-half legal interest in the property, but a 100% equitable interes
the property subject to division in the divorce pextiags Id.

The court inin re Harrell concluded that under Utah law, “Utah is a ‘legal title state,’

meaning that a spouse is held to own any property to which he or she owns legal titheltand t
“until a divorce decree is entered one spouse does not have ownership to property titled in the

other spouse.’ld., citing Bradford 993 P.2d 887Specifically, it stated that:
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Under Utah law a debtor spouse is held to own only property to which he
or she holds legal title at the time of filing for bankruptcy relief. If the
debtor is involved in divorce proceedings at the time of filing (or even one
commenced months after the bankruptcy filing, as is the case here), the
debtor does not have an equitable interest in the property beyond that to
which he or she has legal titlgntil and unless a state court enters a
divorce decree dividing marital property, the debtor cannot be said to
have an interest in property unless he or she has legal title to that

property.

Id. (emphasis added). The appellanistee here argues that this language should preclude the
bankruptcy court from determining that Marlese had an equitable interest in tha Bawi
Property because she did not have legal title to it at the time the bankruptcy petsidiled
The bankruptcy court concluded that its finding that Marlese had an ownershipt imté¢ines
Bonita Bay Property and/or its proceeds at the time the bankruptcy petitioiedas f
consistent withn re Harrell because the divorce decree vested Marlese vattiriterest.

This court agrees with the bankruptcy court’s result and reasasinghe divorce
court’s findings abouwarlese’s interest, but concludes there is a key factual and legal difference
between this case ailre Harrell that more simply determines the outcormkat difference is
thatthetrustee inn re Harrell argued that notwithstanding the partiegimmge and joint legal
title to the property at the time the petition was filed, the debtor had a @§0&&ble interest in
the property due to the parties’ marital separation and contemplated divorcedprgeé\s
explainedin the analysis in part I§upra this is incorrect under Utah divorce law. Rather, the
presumption as to equitable ownership of marital property is that each spouse owns andundivide
onehalf equitable interest in marital property, notwithstanding legal title, that is stjec
equitable distributionSee Jenser269 P. at 487Dahl, 345 P.3d at 600. In both re Harrell and

Bradford (upon which the court itn re Harrell relied), each married couple had joint legal title
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to the relproperty at issue, which fixed the presumption of each spouse’s equitable ownership
interest at fifty percent prior to the divorce court’s equitable distributioneoptopertiesin
those circumstancetheln re Harrell court’s statement that “the debtor does not have an
equitable interest in property beyond that to which he or she has legjabktalccurate. Neither
the facts oln re Harrell or the facts oBradford support the court’s application of tretatement
here, when only one spouse holds legal title to marital property and Utah lansestahli
presumption of fifty percent equitable ownership interest between spouses. Aghoritie
court concludes that the bankruptcy court did not err in concluding that the holdingein
Harrell is distinguishable and/or otherwise not applicable to this action.
CONCLUSION

For the foregoing reasons, the cMRFIRMS theresult of the bankruptcy court that the
Trustee may not avoid the transfer of $120,000 from the proceeds of the Bonita Bay Rooperty
Marlese Christensen.

DATED this 1st day of August, 2017.

BY THE COURT:

%}4/ /2./;;'74/

Clark Waddoups
United States DistricCourt Judge
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