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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

FRANKLIN COVEY CO.,
MEMORANDUM DECISION AND
Plaintiff, ORDER

V.
COMMERCIAL METALS COMPANY,
Case No02:16<¢v-1221CW

Defendant. District Judge Clark Waddoups

Before the court is Defendant Commercial Metals Company’s Motion to Disimiss
which Commercial Metalgisserts that this court lacks personal jurisdiction over it and that the
District of Utah isnot the proper venue for this action. (Dkt. No. 8.) Bec&lamtiff Franklin
Covey does not allege the court has general personal jurisdiction amdrthao facts in the
record that would support such a conclusion, the court addresseshather specific personal
jurisdiction exists. (Dkt. Nos. 2 {1 5-7 & 15 p. 10.) Having considered the argumentstsiet for
the briefs and during a hearing on August 10, 2017, the detetmines thdtranklin Coveyhas
not met itsburden of proving a prima faceaseof personal jurisdictiomnd DISMISSES this
actionfor lack of jurisdiction.

BACKGROUND

Franklin Covey, a Utah corporation with its principal placeusfihess in Salt Lake City,
Utah, brings this action for copyright infringement under 28 U.S.C. § 1338(a) and 17 U.S.C.
8 501. (Dkt. No. 2 11 1 & 3lp its complaintFranklin Coveyalleges thaCommercial Metalsa

Delaware corporation with its principal place of business in Texssl Franklin Covey
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copyright-protected content in employee training sessions without autimrizato so. .
194 & 40.) The following factual allegations are based uporcdnaplaint and declarations

submitted by thgarties. The court accepts them as true only for the purposes of this motion.

Commercial Metalss a global metal manufacturing, recycling, and trading company that
makes steel beams for construction. (Dkt. No. 8, p. 7-8.) It is headquartered in, and &lighf it
level managemens located in Irving, Texas. (Dkt. No. 8-1  4Qommercial Metal®ias 7,871
employees in twentgix states.Ifl. 116 & 8.) And it has an international presende. 18.) In
Utah,Commercial Metalfias one locatioandseventeeemployees(ld. 115-7.) The Utah
employeesnake up 0.2% o€ommercial Metals’s United Statesrk force. (d.) Commercial
Metalsoccasionally provides training seminars for its employees in various locatioss the
United States. (Dkt. No. 8, p. 8.) During those s@ams, employees attend lectures and use
corresponding workbookdd() Franklin Coveyalleges thaCommercial Metals employees are

instructed in management and “prioritipat’ strategies. (Dkt. No. 2 1 43-46.)

Franklin Covey is a global, public company that helps organizations and individuals
enhance performance in the categories of leadership, execution, productivitgaiesst
performance, customer loyalty, and education. (Dkt. No. 2 1 9.) It has copyrigixedl se
productsaimed at teaching its clients in these areadudingThe 5 Choices: The Path to
Extraordinary Productivityand associated training materidlse Time Matrix modelThe 7
Habits of Highly Effective Peoplndotherrelated products, anthe 4 Disciplines of Execution

(Dkt. No. 2 11 18-19, 26, 33-37, 39.)



Brian Thompson is the Manager of Learning and Developme@dommercial Metals
(Dkt. No. 15-1 9 §.Prior tojoining Commercial MetalsMr. Thompson worked for a different
company where, in approximately 2013, he had occasion to meet Peter Montgomerytheho is
Client Partner foFranklin Covey. Id. 11 2 &7.) At that time the two men worked togethand
Mr. Thompson purchased Franklin Covey’s products for his then-empléd€f(8-9.) During
their pastinteractions, Mr. Montgomergommunicated tharanklin Covey is located in Utah.
(Id. § 10.) On July 15, 2016, after Mr. Thompson had begun workingdommercial Metalsthe
two men met at itsffice in Irving, Texas to discusSommercial Metalpurchasng Franklin
Coveys services.I@. § 12.) Mr. Thompson informed Mr. Montgomery tRammercial Metals
did not need Franklin Coveyservicer productdbecause it hadworkbook of its own. Id. 1
13-15.) According to Mr. Montgomery, Mr. Thompson shoWwed aworkbook, entitled
“Essentials of Management,” thadntained materials related Eoanklin Covey’s productsid.
1 15.) He also assetttsat Mr. Thompson had copies of Franklin Covey’s products on his shelf.
(Id. 1 15.) Mr. Thompson reported to Milontgomery that the materialgereused in employee
training seminarsld. 11 13-14, 19.) Based on this encounter Mr. Montgomery notified Mr.
Thompson on July 22, 201hat he believed the materials infringécnklin Covels
copyrights and thaCommercial Metalsieeded a license to use theévir. Thompson denied this.

(Id. 1920-22.)

Based on his interactions with Mr. Thompson and knowledge of how Franklin’€ovey
products work, Mr. Montgomery states in a declaration to the court thatdhe/e[d”
Commercial Metals employees attend seminars where they receive copies of the workbooks

and are instructed on how to use the concelotsf{ 23-28.) He further believes that



Commercial MetalSinstructed and expected its employg@espply, implement, and exploit the
training materials.”Id. § 32.) This is at least in part because of his understanding that Franklin
Covey’s materials are only valuable to organizations using them if thepplemented beyond
the training sessiondd( 1 31.) Mr. Montgomery offers no further foundation to support that he

has personal knowledge of the facts he asserts.

Mr. Thompson declares that the materials Mr. Montgomery saw were created in Texas
and that no seminars ever occurred in Ykhanklin Covey does not dispute these facts. (Dkt.
No. 8-1, 11 10-11.) At least two supervisors basébmmercial Metals Utah location
attended training seminars in Arizontl. (f 12 Dkt. No. 222 1 89.) In his declaration
attached to the reply brief in support of this motion, Mr. Thompson states that the Utah
supervisors attended the seminar on September 21, 2016, and September 23, 2016, and that the
seminar they attended used different materials than those Mr. Montgomery saw D6, 2016.
(Dkt. No. 22-2119-10, 12.) Mr. Thompson also declares tbammercial Metalsiever
instructed its employees to use the training materials in their offitesotirerwise instruct their
employees based on what they learned at the seminar, but that the entj@eyé&es to do as
they please with the training materialdd.(T7 4-18.) Franklin Covey offers no supportable

evidence to contradict Mr. Thompserdeclarations.

! Commercial Metalslso presents facts related to the number of offices it has in otheratdtthe nundr of
employees from other states who attended the seminar thesltatvisorattended. (Dkt. Nos.-& §9; 222  11.)
The court does not detail those facts here because thisgyraagerial to the question of whether it can exercise
persoml jurisdiction overCommercial Metals. The question before the court is simply a mat@oromercial
Metalss contactsvith Utah, not how its contacts in Utah compare to other jurisdictions.



ANALYSIS
|. PERSONALJURISDICTION

On a motion to dismiss for lack of jurisdictionhé plaintiff need only make a prima
facie showing of personal jurisdiction to defeat the moti&&T Sports Sci., Inc. v. CLF Distrib.
Ltd., 514 F.3d 1054, 105Franklin Covey may satisfy its burden “by demonstrating, via
affidavit or other written materials, facts that if true would support jurisdictven the
defendant.’Emp’rs Mut. Cas. Co. v. Bartile Roofs, 1n818 F.3d 1153, 1159 (10th Cir. 2010)
(citation and internal quotation marks omitted). Atj@]ll factual disputes are resolved in favor
of the plaintiff[] when determining the sufficiency of this showingiisakiewicz v. Low®&56
F.3d 1095, 1100 (26 Cir. 2009), so long ake plaintiff's facts are “welpled (that is, plausible,
non-conclusory, and naspeculative),'Dudnikov v. Chalk & Vermilion Fine Arts, In&14 F.3d
1063, 1069 (10th Cir. 2008).

When considering whether personal jurisdiction is proper in a federal quease,
federal courts “must determine (1) whether the applicable statute potertdiafiéy<jurisdiction
by authorizing service of process on the defendant and (2) whether the eakjaiseliction
comports with due proces$?eay v. BellSouth dtl Assistance Plan205 F.3d 1206, 1209 (10th
Cir. 2000). Where the statute under which the plaintiff has sued does not provide for nationwide
service of process, as is the casl the Copyright Act, the court looks to Federal Rule of Civil
Procedure 4(k)(1which governs service and instructs courts to “applig]forum state’s
personal jurisdiction rules.Fort Knox Music Inc. v. Baptist203 F.3d 193, 196 (2d Cir. 2000)
(quotingPDK Labs, Inc. v. Friedlanded 03 F.3d 1105, 1108 (2d. Cir. 1998¢e atoDaimler

AG v. Baumanl34 S.Ct. 746, 753 (2014Hederal courts ordinarily follow state law in



determining the bounds of their jurisdiction over persgn$tie Utah legislature, in effort to

“ensure maximum protection to citizens of this state,” laas Jtah’slong-arm statutextends

jurisdiction“to the fullest extent permitted by . due process.” Utah Code Ann. 8§ 78B-3-201.

Thus, the proper inquiry here is whether it would offend due process for the courtcieeexer

jurisdiction overCommerciaMetals SeeWalden v. Fiore134 S.Ct. 1115, 1121 (2014)

(applying the Nevada lorgrm statute, which also reaches to the broadest extent of due process).
Due process permitscourt toexercise personal jurisdictiohthe defendant has “certain

minimum contacts . . . such that the maintenance of the suit does not offend traditional notions of

fair play and substantial justicdrit’l| Shoe Co. v. Washingtod26 U.S. 310, 316 (1945)

(citations and internal quotation marks omittdd)other words, jurisdiction is proper where

“defendant has ‘minimum contacts’ with the forum state such ‘that he should relysona

anticipate being haled into court theredST Sports S¢i514 F.3cat 1057 (quotingNVorld-Wide

Volkswagen Corp. v. Woodsaet4 U.S. 286, 297 (1980))hus, the court must satisfy itself

both thatthere aresufficient minimum contactand, if thee are, that fairness permite

exercise of jurisdictionSeeBurger King Corp. v. Rudzewic471 U.S. 462, 476—-78 (1985).
Minimum contacts may be established by either a showing of general or specific

jurisdiction.Because the record on this case makes clear, and the parties agCeetmatrcial

Metalsis not “at home in [Utah],Goodyear Dunlop Tires Operation, S.A. v. Brow64 U.S.

915, 919 (2011), only specific jurisdiction is at issue. To assess whether speasifiiciian

exists, courts “focus[] on ‘the relationship among the defendant, the forum, anayttoh™

and determine whether “the defendant’s-seliited condct . . . create[s] a substantial



connection with the forum StatéValden 134 S.Ct. at 1121 (quotin{eeton v. Hustler
Magazine, InG.465 U.S. 770, 775 (1984)).

The Tenth Circuit requasthatthe plaintiff show “that(1) the defendant has purposefully
availed itself of the privilege of conducting activities or consummating a témsan the forum
state; and (2) the litigation results from alleged injuries that arise out of or refateséo
activities.”Emp’rs Mut. Cas. Cp618 F.3d at 1160Randam, fortuitous, or attenuated contacts”
alone are not enough, nor are “the unilateral activit[ies] of another partydp#rson.”’AST
Sports Sci., Ing514 F.3d 1054, 1058 (10th Cir. 200Rather, “the defendant’s suilated
conduct must create alstantial connection with the forum Staté/alden 134 S.Ct. at 1121.

“In the tort context,” the Tenth Circuit asks if “the nonresident defendant ‘purplyseful
directed’ its activities at the forum stat®udnikov 514 F.3d at 107Dne measure of such
purposeful contact in the realm of intentional torts isGh&lereffects testwhich requies
“(a) an intentional action . . . that was (b) expressly aimed at the forum dtatE)nowledge
that the brunt of the injury would betfen the forum state.td. at 1072 (distilling the Supreme
Court’s analysis irCalder v. Jones465 U.S. 783 (1984)).

The Tenth Circuit applied this test and concluded the defendant had “purposefully
directed” its conduct toward the forum stat®mdnikov 514 F.3d at 1077-78. Thethe
plaintiffs lived in Colorado and operated an online busiseBsmgitems by auction on eBay
from their homeld. at 1067 Thestore’s eBay profildisted Colorado asts location and
provided a link tats website which also said thetore wasn Coloradold. at 1068.The
defendant believed that one thieplaintiffs’ items infringed its copyrightso itcontacted eBay in

California to have the auction of that item cancelédat 1067 The paintiffs sued in Colorado



for declaratory judgment that they were not infringilag.The court ultimately concluded that,
although the defendant was never physically in Cologamdinlid notmake any direct contact
with the state, it contacted eBay wittetgoal of shutting down the auction, the effects of which
it had notice would be felt in Coloradal. at 1077—-78. Thushe defendars intentional conduct
outside the forum, was knowingly aimed at the forum, which was sufficient totblatte
defendant had purposefully directed its conduct at the fdadim.

Here,it is undisputed thaCommercial Metals headquarters are in Texas, that
Commercial Metals training materials were prepared in Texas, and that the training seminars
that Utah employeestahded occurred in Arizona. (Dkt. NosY 2, 15-1 112; 841 Y 16-12.)
UnderDudnikoy howeverfacts showing that Commercial Metaidended to have an impact in
Utah might satisfy the purposefully directed requirement. Therefaerial to this matter is the
parties’ dispute over wheth@ommercial Metals’s employees were instructed to take the
allegedly infringing workbooks back to their home office /ando instrict their employees from
those workbooks. (Dkt. Nos. 15-1 § 32; 8-1 1 1322Pf 14-18.)

According to Franklin CoveyCommercial Metalsommitted an intentional act aimed at
Utah byinviting leaders from its Utah office to attend training seminars in neighbAriagna,
where they were given workbooks tima&y have cotained infringing materiaJsandby
encouragg themto implementthose workbook& Utah. (Dkt. No. 15, pp. 6—7But seeDkt.

No. 222 {17-12.)But Franklin Covey provides no evidence to supploid assertiomther than
Mr. Montgomerys belief that this was Commercial Metalsntention and instruction to its
employees(Dkt. No 15-1 § 32.) He based this belief only on his experience using Franklin

Coveys materials(Id. 120-21.) Mr. Montgomery’s belief alone does not amount to a prima



faciecase of jurisdictiomn light of Mr. Thompsors declaratiorthat theinstructors are not
trained to direct seminar participants to take the materials to their home offatebeth
materials’ main purpose is for use at the seminar, and that trainees are fres thepplease
with the material after the seminédkt. No. 222 14-18.)

Other thants unsupported allegations about the Utah supervisors, Franklin Covey points
the court to no facts showirigommercial Metalfiadrelevant contacts wh Utah.Instead
Franklin Covey relies upoBystems Designs, Inc. v. New Customwarel@o., 248 F. Supp. 2d
1093 (2003), to argue that the act of producing content in violation of a copyright that
Commercial Metal&new, or should have known, was based in Utah was an intentional action
“aimed at Utah.” (Dkt. No. 15, pp. 113.) InSystems Designthe court concluded that the
national trademark registry provided the defendant with constructive notidbeipédintiff had
trademarked the name “CustomWaand that it had done so in Utah before the defendant
adopted a nearly identical nanhé. at 1098. The court concluded that by infringing a trademark
registered in Utah when combined with “something morel-website that invited online
business by advertising that it had previously done business with larger comsthtt had a
significant presence in Utald. 1095, 1099-the defendant had “expressly aimed its actions at
the Utah market.Id. at 1100.

Systems Designis not precedentiabnd the court is not persuaded by its reasoning,
especially in light of more recent Supreme Court and Tenth Circuit cas8yatems Designs
places a premium on the fact that the defendant was on notice that thé& plachtegistered the
trademark in Utahbut that improperly focuses on the plaintiff's conduct, which the Supreme

Court held inwaldenis irrelevant to the minimum contacts analysis. 134 S.Ct. at 1125 (*The



proper question is not where the plaintiff expeced a particular injury or effect but whether the
defendant’s conduct connects him to the forum in a meaningful wageg)alsdudnikoy 514
F.3d at 1075 (asserting that courts should look at “defendant’s intentvamsre-was the ‘focal
point’ of its purposive effortsrather than “where . . . the alleged harm actually [was] felt by the
plaintiff,” when deciding whether a defendant’s intentional conduct was expressly airhed at t
forum and that “the forum state itself must be the ‘focal point of the tort™ (citatidnrdgernal
guotation marks omitted)). Unlikeudnikovwhere the defendant causaa event to occur ithe
forum state andh turn injuredthe plaintiff there in Systems Desigrike defendant’s use of the
trademarked name was unrelatedJtah other than thahe plaintiff felt the injuryhere. 248 F.
Supp. 2d. at 1100. The court@ystem Designsas satisfied by thplaintiff’'s connections to the
forum, butafterWalden that is not the lawwValden 134 S.Ct. 1122 [T]he relationship must
arise out of contacts that ‘defendamnself creates with the forum state.’Furthermore, this
case lacks the “something mot&at theSystems Desigreourt looked for. 248 F. Supp. Zat.
1099. The only connection with Utah, other than Mr. Montgomery’s belief about the instruction
to bring the materials back to Utah, was the fact that the copyright holder wals aitizen.
Thus,Systems Desigrioes not govern and is factually distinct.

In sum, Franklin Covehas failed tolsow at least the first two elements of the effects
test and has not otherwise demonstrated@batmercial Metalpurposefully directed its alleged
tortious conduct at UtalBecausd-ranklin Covey has failed to prove tl@dmmercial Metals
purposefully diected its activities at Utah, it has failed to prove that sufficient minimum contacts

exist for the court to exercise personal jurisdiction @@mmercial MetalsTherefore, the court

10



declines to consider whethéranklin Covey’s injuries arise out of Comercial Metals conduct
or if principles of fairness would permit the court to exercise jurisdiction.
[I. JURISDICTIONAL DISCOVERY

Additionally, Franklin Coveys not entitled to jurisdictional discover@enerally,
“[w]hen a defendant moves to dismiss for lack of jurisdiction, either party should be allowed
discovery on the factual issues raised by that motiBuadde v. Ling-Temco Vought, In611
F.2d 1033, 1035 (10th Cir. 1975). The court has discretion in deciding whether to grant
jurisdictional discovery, but abuses that discretion when a denial of disquegudices a
litigant. Sizova v. Nat. Inst. of Standards & Te&@82 F.3d 1320, 1326 (10th Cir. 2002). “A
litigant is prejudiced where ‘pertinent facts bearamgthe question of jurisdiction are
controverted . . . or where a more satisfactory showing of the facts is ngcessaWhere
“jurisdictional discovery would . . . [be] futifehowever, the plaintiff is not prejudiced by the
denial of such discoveree idat 11961t is Franklin Covey’s burden to prove it is entitled to
jurisdictionaldiscovery.Breakthrough Mgmt. Group, Inc. v. Chukchansi Gold Casino & Resort
629 F.3d 1173, 1189 n.11 (10th Cir. 2010).

Here the requested discovery would be éuftranklin Covey has requested discovery in
two categories: (1) Tommercial Metalss knowledge of [Franklin Covey’s] location” and (2)
“[ Commercial Metalgs directions to its leaders regarding the use and application of [Franklin
Covey’s] copyrightedanaterials.”(Dkt. No. 15 p. 12.) Franklin Covey not entitled to thérst
categorybecausany resulting evidence would have no bearing on jurisdiction. Even if Franklin
Covey provedCommercial Metal&new it was located in Utah, Franklin Covey’s location alone

does not support jurisdictioBee Waldenl34 S.Ct. at 1121. And as discussed below, there are

11



no wellpled facts tying Commercial Met&sallegedly tortious conduct to Utah other than
Franklin Covess presence here.

Franklin Covey is not entitled to the second category of discovery because it hasinot pl
facts that, if proven, woulttreate a substantial connection betwfjefendant’s suitelated
conduct”andUtah.ld. at 1121-22lt is insufficient for a plaintiff seeking jurisdictional
discovery to identify a category of evidence thmssibl[y]” could demonstrate minimum
contacts, when it is “improbable” that it would actually doBell Helicopter Textron, Inc. v.
Heligwest Intern., Ltd.385 F.3d 1291, 1299 (10th Cir. 2)fsee alsdBreakthrough Mgmt.629
F.3d at 1189-90 (“Indeed, [plaintiff]'s conclusory assertion that jurisdictional disconses
necessary seems almost like an attemps&odiscovery as a fishing expedition rather than to
obtain needed documents tdetd [jurisdiction].” (citation and internal quotation marks
omitted)).In Boschetto v. Hansing39 F.3d 1011 (9th Cir. 2008), the Ninth Circuit affirmed a
district court’s denial of jurisdictional discovery where there were cepiaces of evidence tha
“might be jurisdictionally relevant” buwherethe plaintiff had failed to allege facts in its
complaint and affidavithat such evidenogould supportleading the circuit court to conclude
the discovery request was “based on little more than a huath thight yield jurisdictionally
relevant facts,id. at 1020;see also Breakthrough Mgm629 F.3d at 1190 (citinBoschettdor
the principal thatlaims for discovery without factual support are insufficient to demonstrate the
need for discovely

HereFranklin Covey’'s complaint and affidavit are devoidspécific allegatioathat
would support jurisdiction. Instead Franklin Covey’s request for discovery is based factt

thattwo Utah supervisors attended the seminar where the allegedly infyimgterials were

12



used (Dkt. No. 8-1 T 12), and Mr. Montgomery’s belief that, because ideas contained in Franklin
Covey training materials would be “subsequently implement[ed],” Comahddetals must
have taught the Utah supervisors to “apply, implememd exploit the training materials” in
their home office(Dkt. No. 15-1, 11 31-32)onetheless;ranklin Coveyargueshat
Commercial Metalsiolated the Copyright Act in Utah by distributing copied or derivative
works in the state and analogized to cases in which the copied or derivative worksundren f
the forum state and the courts concluded they had personal jurisdB#@ollins v. Dog 2012
WL 1414246 at*5 (S.D.Tex. April 23, 2012) (unpublished) (concluding that the plaintiff had
made gorima facie showing of specific personal jurisdiction by making an “uncontsaler
statement” that she had seen the allegedly infringing magazine in multiple lo¢gatibegorum
state and that the defendants failed to identify any other distributioe ofiagazine in the
forum); Blakeman v. The Walt Disney C613 F. Supp. 2d 288, 303 (E.D. N.Y. 2009) (finding
personal jurisdiction existed on a motion for summary judgment whepaintiffs had alleged
thatthedefendants suppligtie plaintiff's work to distributors with knowledge that the work
would be disseminated in the forum state).

This case is unlike those becans#her the complaint ndvir. Montgomery’saffidavit
actuallysupportthe claim thathe Utah supervisors returned to Utah aistrithuted the
workbooksor eventhat the workbooks ever entered Utah. It is Franklin Covey’s burden to show
that it is entitled to the discovery it seeks, butas not provided any factual support for its claim
that Commercial Metals was distributingetimfringing materials in Utah and has not otherwise
shown how the Utah supervisors attendance of the seminar in Arizona could cormstidiutet

relevant to a violation of the Copyright Act and to UtakeGates Rubber Co. v. Bando Chem.
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Indus, 9 F.3d 823, 836 (10th Cir. 1998Dne of the fundamental tenets of copyright law is that
protection extends only to the author’s original expression and not to the ideas embodied in that
expressiotf). Because it has naotet its burdenFranklin Coveys not entitled to jurisdictional
discovery.
CONCLUSION

In sum, Franklin Covey has not met its burden of showing jurisdictidhat it is entitled
to jurisdictional discoveryThus, the court GRANTS Commercial Metals’s motion and
DISMISSES this actiofor lack of jurisdiction.

DATED this 15th day of August, 2017.

BY THE COURT:

//
Clark Waddoups

United States District Judge
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