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INTHE UNITED STATESDISTRICT COURT

FOR THE DISTRICT OF UTAH

VIRGINIA MOODY,
MEMORANDUM DECISION

Plaintiff, AND ORDER
AFFIRMING AND ADOPTING
V. REPORT AND RECOMMENDATION
SALT LAKE COUNTY, CAPTAIN
RICHARD CHURCH, and Case No. 2:16-cv-1243

JOHN AND JANE DOES 1-5,

Judge Clark Waddoups
Defendants.

Plaintiff Virginia Moody, proceedingro se, brings this civil rights actiomlleging that
Defendants violated Title VIl by retaliating against her for filing a sexuadsanent complaint.
(ECF No. 2.) This action was assigned to United States District Court Juaigge/Ziddoups,
who then referred it to United States Magistrate Judge Evelyn J. Furse under@8 U.S
8 636(bJ1)(B). (ECF No. 18. The matter is now before the court on a Report and
Recommendabin from Magistrate Judge Furse (ECF No. 59) in which she recommnieatds
DefendantsMotion for Summary Judgment (ECF No. 55) be granitéthe Report and
Recommendation is incorporatkdrein by referenceSee 28 U.S.C. 36(b)(1)(B);FeD. R.

Civ.P.72(b).

I Plaintiff failed totimely respond tdefendais’ Motion for Summary Judgment. Defendants’ motion
was filed on January 15, 2019, and on February 6, 2019, Plaintiff filed a Moti&xtension of Time to Respond
(ECF No.57), which Magistrate Judge Furse grantedFebruary 7, 2018ECF No. 58)therebygiving Plaintiff
until February 15, 2019 topposeDefendants’ motion. Plaintiffid not respond to Defendants’ motion until July
23, 2019 (ECF No. 61), after Magistrate Judge Fhaskssued thdReport and Recommendation, and nearly six
monthsafter Plaintiff's extended deadline to respond had expired. While the goderstandthe reasons Plaintiff
gives for her late filindas set forth in hedRequest to Deny Magistrate Judge’s Report & Recommendation to Grant
Defendants’ Motion for Summary Juahgn) and the difficultythat a partyoftenfaces whermroceedingro se, a
party’s ‘pro se status does not excuse the obligation of any litigant to comply withuttdaental requirements of
the Federal Rules of Civil Procedure . . S8 Ogden v. San Juan Cty., 32 F.3d 452, 455 (10th Cir. 1994) (citing
Nielsen v. Price, 17 F.3d 1276, 1277 (10th Cir.1994BecauseéPlaintiff’'s Opposition to Defendants’ Motion for
Summary Judgment (ECF No. 61) is untiméfyvill not be considered by the court.

Dockets.Justia.com


https://dockets.justia.com/docket/utah/utdce/2:2016cv01243/103262/
https://docs.justia.com/cases/federal/district-courts/utah/utdce/2:2016cv01243/103262/65/
https://dockets.justia.com/

On January 23, 2019, Plaintiff filed her Request to Deny Magistrate Judge’s Report &
Recommendation to Grant Defendants’ Motion for Summary Judgment (ECF No. 62), in which
she explains the reasonby she failed to timely respond to Defendants’ MotionSommary
Judgment, incorporatélse arguments made in hantimely Opposition to Defendants’ Motion
for Summary Judgment (which, as is discussed above, will not be considered by thewdurt)
asks the court to deryagistrate Judge’s Report & Recommenalati Because Plaintiff’s filing
does not contain “specific written objections,” the Report & Recommendation has not been
“properly objected to” under Rule 72(b) of the Federal Rules of Civil Procedure. Aslseic
court is not required to review the Report & Recommendation de rigeedSummersv. Sate of
Utah, 927 F.2d 1165, 1167 (10th Cir. 1991n the absence of timely objection, the didtric
court may review a magistrasefeport under anstandard it deems appropriate.Nonetheless,
and in congleration of Plaintiff'spro se status, the court finds it appropriate to review
Magistrate Judge Furse’s Report and Recommendation de Sexblainesv. Kerner, 404 U.S.
519, 520-21 (1972) (recognizing thatra se party’s pleadings should tieeraly construed).

After careful review of the recordnd applying a de novo standard of review, for the reasons
stated hereirthe courtAFFIRM S andADOPT S Magistrate Judge Furse’s recommendation that
Defendants’ Motion for Summary Judgment be granted.

A. Plaintiff hasfailed to exhaust her administrative remediesregarding her claims
for constructive discharge and failuretorehire.

Plaintiff brings a Title VII claim, alleging thatfter she filed a sexual harassment
complaint against Defendant Richard Church, sheretaiated against in three differamays:
first, “Church retaliated by filing an [Internal Affair§jomplaint” (Compl, ECF No. 2 at 40);
second, she was constructively dischargedat 1 34); and third, shsuffered a failure to hire, as

shewas “designated as unhireablédl. (@t 1 48).“A plaintiff must exhaust her administrative



remedies before bringing suit under Title VIUonesv. Denver Post Corp., 203 F.3d 748, 755
(10th Cir. 2000) Becauselaintiff alleges that she suffered retaliation through thdescrete
employment action$ she is required texhaust her administrative remedassto eaclof the
three alleged retaliatory actSee Martinez v. Potter, 347 F.3d 1208, 1210 (10th Cir. 2003)
(finding that ‘each discrete incident of sutreatment constitutes its own ‘unlawful employment
practice’for which administrative remedies must be exhausted” anduhakhausted claims
involving discrete employment actions are no longer viable” (qudtatigpnal Railroad
Passenger Corp. v. Morgan, 536 U.S. 101, 110-13 (2002)

In her “Charge of Discrimination” filed witthe Utah Anti-Discrimination and Labor
Division and the United States Equal Employment Opportunity Commission, Plaimtifi@ios
that “[o]n January 3, 2014 | complained of the sexual harassment to the EEO of HR” and that she
“was retaliated against by having 1A placed against nj8ée ECF No. 55-15 at 2.) Because
Plaintiff neither included, nor subsequently complained, that she was constructively discharged
or designated as unhireable, she has not exhausted her administrative remisigs ciaims
and is now barred from raising them here. As such, Magistrate Judge Fursemeackation
to dismiss Plaintiff's claims for retaliatory constructively discharge atadiatory failure to hire
iISHEREBY AFFIRMED andADOPTED. Because Plaintiff exhaustéer administrative
remedies as to her claim that an Internal Affairs Complaint (the “IA Complaiats)imtiated
against her in retaliation for her filing a sexual harassment complaint, that clgiprocaed

B. Asamatter of law, Plaintiff cannot establish her claim for retaliation concerning
the A Complaint.

In order to prevail on a claim for retaliation, Plaintiff must sho&) that[s]he engaged
in protected opposition to discrimination, (2) that a reasonable employee would have found the

challenged action materially adverse, and (3) that a causal connection existehltéey



protected activity anthe materially adverse action.%omoza v. Univ. of Denver, 513 F.3d

1206, 1212 (10th Cir. 2008) (quotiAggo v. Blue Cross & Blue $hield of Kan., Inc., 452 F.3d
1193, 1202 (10th Cir. 2006) To survive Defendants’ motion for summary judgmeajntiff
must“make a showing sufficient testablish each of these three elementee Celotex Corp. v.
Catrett, 477 U.S. 317, 322 (1986Plaintiff has made such a showing as to the first element, as
Defendants concede that Plaintiff's complaint of sexual harassment gtassfitotected

conduct. $ee ECF No. 55 at 19.) Plaintiff cannot, however, establish the second or third
elements.

In order for an employer’s action to be “materially adverse,” it must ostinsequent to
the protected activity."See Pastran v. K-Mart Corp., 210 F.3d 1201, 1205 (10th Cir. 2000).
Here, Plaintiff complained drichard Church’s sexual harassment between January 3, 2014 and
January 10, 2014 put the IA Complaint was initiated against Plaintiff's husband on November
23, 2013, and expanded to include Plaintiff by December 16, 2@@8ECF No. 55-19 at 1 6—
12.) Because the IA Complaiagjainst Plaintifivas initiated weeks before sbemplained of
sexual harassment, it canmoinstitutea materially adverse actioms a matter of law, Plaintiff
cannotestablish the second element of her claim for Title VII retaliation.

In addition to the timing of the two events being incongrudete is no “casual
connection” betweeRlaintiff’'s sexual harassment complaint and the initiation of the IA
Complaint agast her. In order b establish such a connectiéhaintiff “must presentévidence
of circumstances that justify an inference of retaliatory motivévard v. Jewell, 772 F.3d 1199,

1203 (10th Cir. 2014) (quotingilliamsv. W.D. Sports, N.M., Inc., 497 F.3d 1079, 1091 (10th

2 As Defendants assert in their Motion for Summary Judgment, therésisuaedas to when the complaint
was first made. e ECF No. 55 at 11, n. 2.) The court agrees with Defendants thatgpigelis not material, as
if even the earlier date offered BYaintiff is assumed true, it does not change the outcome of the courysianal



Cir.2007)). Lieutenant Morse, who initiated the investigation against Plaimifsband and
ultimately expanded it to include Plaintiff, did not know that Plaintiff had made alsexua
harassment complaint against Richard Chur8se ECF No. 55-19 at {{ 6—-12.) ThéXaintiff
cannot, as a matter of law, show thegutenant Morse had“aetaliatory motive”for expanding
her investigation to include PlaintifBecausdPlaintiff cannot establish the third element of her
claim for Title VII retaliation Magistrate Judge Furse’s recommendation to dismiss Plantiff’
claim for retaliation concerning the IA ComplainHEREBY AFFIRMED andADOPTED.3

For the reasons stated herein, the cAlfEl RM S andADOPT S Magistrate Judge
Fursés recommendation that Defendants’ Motion for Summary Judgment be granted. As such,
Defendants’ Motion for Summary Judgment (ECF No. 55EREBY GRANTED, and

Plaintiff's Complaint(ECF No. 2) iHEREBY DISMISSED WITH PREJUDICE.
DATED this 14th day of August, 2019.

BY THE COURT:

Clark Waddoups
United States District Judge

3 The court notes that Magistrate Judge Furse is carreletermininghat because Title VIl does not
permit claims against defendants acting in their individaghciy claims,Plaintiff's claim against Richard Church
must be dismissedSee Haynesv. Williams, 88 F.3d 898, 901 (10th Cir. 1996). However, bectheseourt finds
that Plaintiff’s claims fail in their entirety against ahmed Defendants, it need not analyze, or rely on, this
determination irgranting Defendants relief.



