Paterson et al v. SK5 Wolverine Crossing et al Doc. 27

IN THE UNITED STATES DISTRICT COURT FOR

THE DISTRICT OF UTAH

KRISTINE PATERSON, an individual,

EDWARD SPREEN, an individual, MCCALL MEMORANDUM DECISION AND ORDER

GRANTING DEFENDANTS’ MOTION TO

SCADLOCK, an individual, UTAH STRIKE AND MOTION FOR SUMMARY

ASSOCIATION OF THE DEAF, and JUDGMENT AND DENYING PLAINTIFFS’

organization, and DOESY; MOTIONS TO AMEND COMPLAINT
Plaintiffs, CASE NO.2:16-CV-1264TS

VS. Judge Ted Stewart

SK5 WOLVERINE CROSSING, LLC, an
organization, ANDREA AUSTIN, an
individual, JORDAN HANKS, an individual,
and DOES 4X.

Defendants.

This matter is before the Court on Defendants’ Motion to Strike Opposition to
Defendants’ Motion for Summary Judgment, Defendants’ Motion for Summary Judgment, a
Plaintiffs’ AmendedVotion to Amend Complaint.For the following reasonshe Court will
grantDefendants’ Motions and deny Plaintiffs’ Motion.

l. BACKGROUND

Kristine Paterson, Edward Spreen, and McCall Scadlock are individuals who aradleaf a
bilingual in English and American Sign Language. They, along with the Utedcraion of the
Deaf (collectively, “Plaintiffs”), brought this action under Title Il oktAmericans with

Disabilities Act (“ADA”) against SK5 Wolverine Crossing and two individuals imedlin

! The initial motion to amend will be denied as moot based on the filing of the amended
motion.
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managing Wtverine Crossing (collectively, “DefendantsThe Complaint asserts four causes
of action under the ADA.

On January 31, 2018, Defendafiisd a Motion for Summary Judgmerdssertinghat
Wolverine Crossing is a residential housing community and not a “place of public
accommodation,” and, therefore, does not fall under Title IIl of the ADA. Fortyefays later,
on March 16, 2018, Plaintiffs filed their response to Defendants’ Motion for Summanydatg
(the “Response”) without seeking leave to filetahan the twentgight day deadline set out in
theCourt’slocal rules. As a result of this untimely filing, Defendants request that the Court
strike Plaintiffs’ Response, “deem the facts in Defendants’ Motion as adnatid grant
Defendants’ Motion for Summary Judgmeh®laintiffs also filed a Motion to Amend
Complaint and an Amended Motion to Amend Complaint between the filing of the Motion for
Summary Judgment and the Response. The @allirtonsider all of these Motions together.

Il. DISCUSSION
A. Deferdants’ Motion to Strike

“A memorandum opposing motions filed pursuant to Fed. R. Civ. P. 12(b), 12(c), and 56
must be filed within twentgight (28) days after service of the motion or within such time as
allowed by the court®Failure to respond timelgo a motion for summary judgment may result
in the court’s granting the motion without further notice, provided the moving party has
established that it is entitled to judgment as a matter of faw.”

Plaintiffs filed their Response 16 days after the deadline, and have not requested

additional time to file from the Court. Strict application of the local rules results inaioioby

% Docket No. 22, at 3.
3 DUCIVR 7-1(b)(3)(A).
* DUCIVR 56-1(f).



Plaintiffs as they filed their response outside of thel@g deadline. Plaintiffs had the option of
seeking additional timetfile under Federal Rule of Civil Procedure 6(b)Y{byt Plaintiffs

failed to seek an extension under this rule. Plaintiffs are, therefore, inaotdtthe local filing
rules, and the Court may find that the facts in Plaintiffs’ Motion for Summary Jergghould
be considered undisputed and grant the Mdtiathout further notice, provided the moving
party has established that it is entitled to judgment as a matter of Hewever, in light of the
potentially severe implications of striking thedpense, the Court will considethether
Plaintiffs’ untimeliness was a result of excusable neglect.

“Under Rule 6(b), the court may, in its discretion, accept late filings betaei$ailure to
file on time was excusable neglect. . . . [T]he demonstrati@xcusable neglect is the greatest
‘substantive obstacle’ under Rule 6(B)Elaborating “on the meaning of ‘excusable neglect,’ in
the context of the courts’ discretionary powers to excuse certain failuresSupreme Court
held that, ““Congress plainly contemplated that the couoisidbe permittedwhere
appropriate, to accept late filings caused by inadvertence, mistake, orstasteas well as by

intervening circumstances beyond the party’s contfoli’making this determination, the Court

®“When an act may or must be done within a specified time, the court may, for good
causegextend the time(A) with or without motion or notice if the court acts, or if a request is
made, before the original time or its extension expoe) on motion made after the time has
expired if the party failed to abecause of excusable neglect.” Fed. R. Civ. P. 6(b)(1).

® DUCIVR 56-1(f); Fed. R. Civ. P. 56(e) (“If a party fails to properly support an assertion
of fact or fails to properly address another party’s assertion of faetjased by Rule 56(c), the
court may:(1) give an opportunity to properly support or address the factp{®ider the fact
undisputed for purposes of the moti¢8) grant summary judgment if the motion and supporting
materials—including the facts considered undisputeshew that the movant is entitled to it; or
(4) issue any other appropriate ordgr.”

’ Stringfellow v. Brown105 F.3d 670, at *1 (10th Cir. 1997) (unpublished) (quoting
Lujan v. Nat'l Wildlife Feth, 497 U.S. 871, 896-97 (1990)).

81d. (quotingPioneer Inv. Servs. Co. v. Brunswick Assocs. L'ship, 507 U.S. 380, 388
(1993)) (emphasis in original). “It is not surprising, then, that in applying Rule 6(b), thesCourt
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must consider all of the relevant circumstances surrounding Plaintiffs’ uptiitreg,
“including ‘the danger of prejudice to the [non-moving party], the length of the detaysa
potential impact on judicial proceedings, the reason for the delay, including wiethsr
within the reasonable control of the movant, and whether the movant acted in good faith.”
Finally, “[c]ontrol over the circumstances of the delay is ‘the most impbsiagle . . . factor . . .
in determining whether neglect is eisable.”°
Plaintiffs argue that their delay was the result of a reasonable mistakataofdteeir

control. Allegedly, “counsel for Plaintiffs was experiencing a signifieanbunt of chaos in his
life, including being in the midst of preparation for talifornia Bar Examination** This
preparation included hiring a Bar preparation specialist and staying on &gi¢ischedule,
which “made it exceedingly difficult to deal with the demands that the instant matted pipon
him.”*?

While these argumes show that Plaintiffs’ counsel was busy, a busy schedule does not

establish excusable neglétfurther, Plaintiffs’ counsel was able to file two motions to amend

the Complaint, that were a combined fifty pages, before filing the Response.

of Appeals have generally reaguged thatexcusable neglecthay extend to inadvertent delays.
Although inadvertence, ignorance of the rules, or mistakes construing the rules daatigt us
constitute éxcusable’ neglect, it is clear that ‘excusable negleuler Rule 6(b) is a sombat
‘elastic conceptand is not limited strictly to omissions caused by circumstangestdehe
control of the movant.Pioneer Inv. Servs. Co607 U.S. aB91-92.

® Stringfellow 105 F.3d 670, at *{quotingPioneer Inv. Servs. Cd07 U.S. aB95.)

191d. (quotingCity of Chanute v. Williams Nat. Gas €81 F.3d 1041, 1046 (10th
Cir.1994) (citations omitted)).

11 Docket No. 23, at 2.
24,

13 See Stringfellonl05 F.3d at *2 (“[W]here counsel did not even move for an extension
of time, his busy workload does not establish excusable neglect under Rule 6()é&k Vas
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Plaintiffs ako argue that, “[a]s further indication of Counsel for Plaintiffs exercising
due diligence . . . Counsel for Plaintiffs did a thorough review of Federal Rule oP@»aédure
56(f), which contains language that a response to a summary judgment caotioa given
within a reasonable time"*Plaintiffs’ counsel alleges that he and his paralegal then contacted
the court clerk “and it was confirmed that the response to the Motion for Summary dtitdgme
could be given within a reasonable time and that no hard and fast deadline was given for t
timing of the opposition to the Motion for Summary Judgménginally, Plaintiffs argue that
this proves that no prejudice has occurred and “the actions of Counsel for Plaisitiitsl(as
any oversight regardingeddlines) were made in good faith based on a reasonable mistake based
on the language of Federal Rule of Civil Procedure 56(f) as well as reptessntmade by the
clerk of this Court.*

First, Rule 56(f), entitled “Judgment Independent of the MotiorgVipes rules
governing the actions a court may take in the absence of a motion for summarynudgce
requires the court to give “notice and a reasonable time to respond” beforedprgcé&ais rule
simply has no application here. The clear intenhf $ection, along with the clearly outlined
time requirement in DUCIVR-Z(b)(3)(A), leaves no excuse for Plaintiffs’ reliance on this rule
in determining when to file the Response. Moreover, ignorance of the rules aakiesis

construing the rules gendlsedo not constitute excusable neglétt.

‘excusable’ neglect here, we have difficulty imaginangase of inexcusable neglect.”) (internal
citations and quotation marks omitted).

4 Docket No. 23, at 3.
154.
1%1d. at 5.

17 See Pioneer Inv. Servs. CB07 U.S. at 391-92.

5



Secondgcounsel’s claim that a court clerk represented to him that there was no hard and
fast deadline for filing the Response is an unsupported attempt by counsdl tieeshidme to
someone else, and the Court strongly doubts its veracity. In the unlikely chancd tasudi it
was likely the result of a misunderstanding between counsel and the clerk, and salieggld
reliance on the clerk’s representation would still offer no excuse for cosifisiélte to read the
local rules'®

Finally, Plaintiffs argue that they “should not be punished for their attornegs®nable
mistake that was made in good faith and has caused no prejtitiidee"Tenth Circuit has held,
however, that “it is a fundamental principle of our representational legeahsys . that a party
acts through chosen counsel, whose carelessness or ignorance, thereforé; deasnaot
constitute grounds for relief fdnis client.”?° For example, “a party is not ‘punished’ for
commencing an action beyond the applicable statute of limitations, filing a late rfcijzeeal,
or asserting an issue on appeal not preserved below; the action, appeal, or agysimghy i
deemed unavailael. . . .

The same is true here. The Court’s enforcement of its rules governing fiieg it not a

punishment, but a consequence of a failure to comply with the rules or seek othergdanedie

untimeliness? And, while striking the Response may miléitely result in the granting of

18 See Kraft Inc. v. United Stated5 F.3d 602, 609 (Fed. Cir. 1996) (rejecting attempt to
blame error on clerk’s office where “[a] simple readingtbé rule]by experienced counsel
would have made readily apparent” that the advice was incorrect).

19 Docket No. 23, at 6.

20 See Sec. Nat'l Bank of Enid, Okla. v. John Deere @Y, F.2d 519, 520 (10th Cir.
1991).

211d. at 521.

22 3ee Ellis v. Univ. of Kan. Med. Gti.63 F.3d 1186, 1193 (10th Cir. 1948First, the
district court did not preclude Ellis from filing a reply to defendants’ oppositioneliein
enforced its rules governing the timing of submissions and denied any enlargement
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Defendants’ Motion for Summary Judgment, “deeming facts admitted is nothtlecasa

imposing the harsh and conclusive sanction of an adverse judgment on the noncomplying

123

party.

Therefore, becauddaintiffs filed the Rgsonse over two weeks after the
deadline, the reasons for delay were within Plaintiffs’ full control, and Hfaistill have
not sought an extension of time under Rule 6(b), the Court thad$laintiffs failed to
show excusable neglect and strikdantiffs’ Response. The Court will now address
Defendants’ Motion for Summary Judgment.

B. Defendants’ Motion for Summary Judgment

Summary judgment is appropriate “if the movant shows that there is no genpiue dis
as to any material fact and the movantristked to judgment as a matter of laf’.1n
considering whether a genuine dispute of material fact exists, the Counidetewhether a
reasonable jury could return a verdict for the nonmoving party in the face of all thecevide
presented” The Court is required to construe all facts and reasonable inferences in the light
most favorable to the nonmoving paff\Vhen a party fails to file a response within the time set
out in the local rules, “[t]he court should accept as true all material facts dsmadtproperly
supported in the summary judgment motion. But only if those facts entitle the moviyn¢opa

judgment as a matter of law should the court grant summary judgfémb’summarize, a

23Mendez v. Brownl2 F. App'x 784, 786 (10th Cir. 2001).
?Fed. R. Civ. P. 56(a).

?> See Anderson v. Liberty Lobby, €77 U.S. 242, 249 (1986Jifton v. Craig 924
F.2d 182, 183 (10th Cir. 1991).

%6 See Matsushita Elec. Indus. Co. v. Zenith Radio Céifs U.S. 574, 587 (1986);
Wright v. Sw. Bell Tel. Cp925 F.2d 1288, 1292 (10th Cir. 1991).

>’ Reed v. BennetB12 F.3d 1190, 1195 (10th Cir. 2002) (internal quotation marks
omitted) DUCIiVR 56 1(f).



party’s failure to file a response to a summary judgment motion is not, by itsaffi@ent basis
on which to enter judgment against the party. The district court must make the ablditiona
determination that judgment for the moving party is ‘appropriate’ under Rulé56.”

Defendants’ list the following as undigied material facts: (1) all of Plaintiffs’ causes of
action arise under the ADA; (2) 28 C.F.R. 8§ 36.104 defines “public accommodations” under the
ADA; and (3) Wolverine Crossing is a residential apartment complex. The sl@lraccept
these facts as teuas supported by the relevant statutes and the following facts to be addressed as
the Court determines whether Defendants are entitled to judgment as a natter of

The ADA states that “[n]o individual shall be discriminated against on the bfsi
disability in the full and equal enjoyment of the goods, services, facilitieslegeg, advantages,
or accommodations of any place of public accommodation by any person who owrss(dease
leases to), or operates a place of public accommodétion.”

Place of public accommodation means a facility operated by a private entity
whose operations affect commerce and fall within at least one of the following
categories—

(1) Place of lodging, except for an establishment located within a facility that
contains not more than five rooms for rent or hire and that actually is occupied by
the proprietor of the establishment as the residence of the proprietor. For purposes
of this part, a facility is a “place of lodging” if it4s

(i) Aninn, hotel, or motel; or
(ii) A facility that—

(A) Provides guest rooms for sleeping for stays that primarily are
shortterm in nature (generally 30 days or less) where the occupant does not
have the right to return to a specific room or unit after the conclusion of his or
her stay; and

(B) Provides guest rooms under conditions and with amenities similar
to a hotel, motel, or inn, including the following—

(1) On or off-site management and reservations service;
(2) Rooms available on a walk-up or call-in basis;
(3) Availability of housekeping or linen service; and

% Reeq 312 F.3d al195.
2942 U.S.C. § 12182(a).



(4) Acceptance of reservations for a guest room type without
guaranteeing a particular unit or room until ch@tkand without a prior
lease or security deposh.
Defendants argue that Wolverine Crossing, as a residentraiadé complex, does not
fall under the ADA definition of a “public place of accommodation.” Thus, since Defesdeant
comprised of Wolverine Crossing and its managers, none of Plaiotéfsis, which are all
brought under Title Il of the ADA, can bedught against Defendants and judgment as a matter
of law should be granted.
The Court agree¥. The plain language of the statute does not cover residential apartment
complexes and an apartment complex does not fit within the examples listed undeplaber
of lodging.”? Further, the legislative history explains that
[o]nly nonresidential facilities are covered by this title. For example, inge lar
hotel that has a residential apartment wing, the residential wing would be covered
under the Fair Housing Act (42 U.S.C. secs. 3601 et seq., as amended), rather

than by this title. The nonresidential accommodations in the rest of the hotel
would be covered by this titf&.

3028 C.F.R. §36.104; 42 U.S.C. § 12181(7).

31 See J.H. ex reHolman v. Just for Kids, Inc248 F. Supp. 3d 1210, 1215 (D. Utah
2017) (‘Nevertheless, an entity or its facilities must fall within at least one of the §ienera
categories listed in § 12181(7) in order to be subject to the prohibitions of §2182.

32 Phibbs v. Am. Prop. MgmiNo. 2:02€V-260 DB, 2008 WL 746977, at *3 (D. Utah
Mar. 19, 2008) (Facially, the statute does not include a private residence, such as a residential
home or apartment. The Court construes the language ‘other place of langisigtently with
the prior termsihn, hotel, motel.’ Inns, hotels, and motels are most often occupied temporarily
by short-term lodging customers and are not synonymous or even similarttoeagamwhich
are occupied by long-term permanent residents. Moreover, the legislativg bidtoe ADA
indicates that the FHA, rather than that ADA, governs residential facilities.

¥ H.R. Rep. No. 101-485(l), at 100 (1990).
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With this explanation, the Court finds that Wolverine Crossing is not a “place ¢ pub
accommodation” and Defendants are not subject to Title Ill of the ADAerefore, theourt
findsthat Defendants are entitled to judgment as a matter of law.
C. Motion to File Amended Complaint

Federal Rule of Civil Procedure 15(a)(2) provides that “a party may ansepleaiding
only with the opposing party’s written consent or the court’s leave. The courtddheelly give
leave when justice so requires.” “The purpose of the Rule is to provide litigla@tmaximum
opportunity for each claim to be decided on its merits rather than on procedurastic@ti
The Court may refuse to grant leave to amend where it finds evidence of “unalyebdel faith
or dilatory motive on the part of the movant, repeated failure to cure deficieg@aesdmdments
previously allowed, undue prejudice to the opposing partyirtyevof allowance of the

amendment, [or] futility of amendment®

34 See Regents of Mercersburg Coll. v. Republic Franklin Ins.458.F.3d 159, 165 (3d
Cir. 2006) (“dormitories are more akin to residential units such as apartments and
condominiums—which are not covered by the ADA—than transient lodging like inns, hotels,
and notels—which are covered under § 12181(7j(A)Jndep. Hous. Servs. of S)E.Fillmore
Ctr. Assocs 840 F. Supp. 1328, 1344 (N.D.Cal. 1998)ding thatapartments and
condominiumsarenot public accommodationdRadivojevic v. Granville Terrace Mut.
Ownership Tr.No. 00 C 3090, 2001 WL 123796, at *3 (N.D. Ill. Jan. 31, 2001) (fiopthat a
cooperative apartmemtasnot a public accommodationReid v. Zackenbaymo. 05€v-1569
FB, 2005 WL 1993394at*4 (E.D.N.Y. Aug.17, 2005)f(nding that a residential facilitwasnot
apublic accommodation)l.ancaster v. Phillips Ins, LLC, 482 F. Supp. 2d 1362, 136668
(M.D. Ala. 2007) (finding that an apartment building is not a public accommodation).

% Minter v. Prime Equip. Co451 F.3d 1196, 1204 (10th Cir. 2006) (quotiteydin v.
Manitowoc-Forsythe Corp691 F.2d 449, 456 (10th Cir. 1982)).

% Foman v. Davis371 U.S. 178, 182 (196)linter, 451 F.3d at 1205I(ateness does
not of itself justify the denial of the amendment. However, a party who delays in seeking an
amendment is acting contrary to the spirit of the rule and runs the risk of the counigde
permission because of the passage of tirhe.longer the delayhe more likely the motion to
amend will be denied, as protracielay, with its attendant burdens on the opponent and the
court, is itself a sufficient reason for the court to withhold permission to améimtetnal
citations and quotation marks omitted).
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“After a scheduling order deadline, a party seeking leave to amend must dateofigtr
good cause for seeking modification under Fed. R. Civ. P. 16(b)(4) and (2) satisfathien of
Rule15(a) standard™ In order to show good cause, the movant must

show the scheduling deadlines cannot be met despite [the movant’'s] diligent

efforts. Rule 16’s good cause requirement may be satisfied, for example, if a

plaintiff learns new information throhgdiscovery or if the underlying law has

changed. If the plaintiff knew of the underlying conduct but simply failed se rai

[the] claims, however, the claims are barfed.

Finally, “[p]arties moving under Fed. R. Civ. P. 15 to amend a complaint must attach the
proposed amended complaint as an exhibit to the motion for leave t& file.”

The Scheduling Order in this case, entered April 12, 2017, set the deadline for
amendment of pleadings and adding parties for July 10, 2017. Addiiotmaiclose of fact
discovery was set for December 31, 2017, the deadline to file dispositive motions feas set
January 31, 2018, and a seven day jury trial is schedulesbtoon July 9, 2018.

On March 3, 2018, 236 days past the deadline for ametitengieadings, Plaintiffs filed
their First Motion to Amend/Correct ComplaititThirteen days later, before an opposition to
the Motion was filed, Plaintiffs filed a Second Motion to Amend/Correct Compiaiftte Court
will consider the second motion.

Plaintiffs seek to add the following to their Complaint: (1) Utah Valley University

(“UVU”) as a defendant; (2) claims under Title Il of the ADA; (3) olaiunder Section 504 of

the Rehabilitation Act (29 U.S.C. § 794a); and (4) allegations that Defendalatedithe Fair

37 Birch v. Polaris Indus., In¢812 F.3d 1238, 1247 (10th Cir. 2015) (quoi@mrsuch,
Ltd., B.C. v. Wells Fargo Nat’l Bank AssTi71 F.3d 1230, 1240 (10th Cir. 2014)).

3 |d. (quotingGorsuch 771 F.3d at 1240).
¥ DUCIVR 151.

% Docket No. 19.

*I Docket No. 21.
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Housing Act/Fair Housing Amendments Act. Plaintiffs failed to attach a pedpasiended
complaint to the motion, but they argue that leave to amend is warranted becatitdee t[aje
the lawsuit was filed there was no indication of atreteship, express or implied, between UVU
and Wolverine Crossing'® However, in preparing to respond to Defendants’ Motion for
Summary Judgment, new facts and information were allegedly discoverédaimanstrate that
there is an implied contract betwedfolverine Crossing and UVU Department of Housing and
Residence Life to provide housing to students enrolled at the Univetsity.”

These “new facts” that Plaintiffs argue show good cause and support addihgd.a
defendant include statements from WolaerCrossing’'s website that Wolverine Crossing is
Utah Valley’'s premier student housing provider, instances of Wolverine Crossikgtimg to
UVU students, ASL Academic Village’s (the area of Wolverine Crossingevh8L residents
lived) use of banners affiliers that contained the UVU logo, Academic Village email addresses
using the “@uvu.edu” email suffix, and a UVU webpage listing Wolverine Crossiageaof
UVU’s Housing Sponsors.

Plaintiffs acknowledge that the FAQ on UVU'’s Housing website statésJWid “does
not sponsor, contract, endorse, approve, or certify any housing on or off-cafhidoséver,
Plaintiffs argue that UVU’s denial of a relationship with Wolverine Crosssigndermined by
other pieces of evidence demonstrating a mutually b=alkefelationship beyond a mere
community relationship . . . [and] Wolverine Crossing operates jointly with UVUdb a

degree of close proximity as though it is a part of UVU regarding hou&inig.addition to these

“2|d. at 2.

“1d.

*4|d. at 14 (internal quotation maslomitted).
*°1d. at 16.
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new facts, Plaintiffs argue that “Badant Wolverine Crossing will not be unduly prejadidy
the addition of UVU as a &endant in this action because tteav Defendant is subject to the
same requirements of the ADA and the FHA/FHAA as Wolverine Croséirant thus the
Court should find good cause and allow Plaintiffs to file an amended complaint.

Defendants argue that Plaintiffs fail to show good cause for their detzeytbim
“information relied upon for Plaintiffs’ Motion is based on emails in Plaintgfsssession from
over 5 yearago as well as brochures and advertisements that are readily available to the
public.”*” Additionally, Defendants argue that Plaintiffs were familiar with the factdegal
assertions involved in this case before filing the original Complaint sinbeogé#lte individual
plaintiffs brought administrative actions based on the same facts befortathe U
Antidiscrimination and Labor Division in 2014.

Plaintiffs argue, however, that “Defendants rely on mere technical defects irterder
make their assertioribat Plaintiffs should not be permitted to amend their complairerid that
the Court should not make a decision based on “procedural niceties,” but should allow $laintiff
to provide all of the issues and all of the parties so that the matter mayideddat the merits.

While the Court agrees that a case should not be quickly dismissed for failurartyf a p
to follow every “procedural nicety,” Plaintiffs have been given the maxiropportunity to

present the merits of the case but failed to do so in the time given and have failed tped

41d. at 3.
4" Docket No. 25, at 3—4.

8 «“These actions were baseul fair housing claims . . . [anddy the time the complaint
was filed in this action. . Plaintiffs’ complaint and legal claims should have already been
refined to posture their best claims based on facts already discoveredgeckaigivestablished
.. Id. at 5.

49 Docket No. 26, at 3.
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cause for why they should be given leave to amend so long after the deadline to amend the
pleadings.

Plaintiffs argue that new facts were discovered, but the Court fails to wetddacts
provided by Plaintik are new. All of the “new facts” were readily discoverable in UVU’s and
Wolverine Crossing’s marketing materials and on their websites. For instiaisdeard to
believe that Plaintiffs just realized that Wolverine Crossing uses UVU’s mastabéorsto
market to UVU students and is listed on UVU’s website as a housing sponsor whaffdPlaint
Complaint and the attached exhibits contain pictures of Wolverine Crossing’s logexttirern
an email in which a tenant stated “I was relaxed, becausew tkra¢ Wolverine Crossing was
affiliated with ASL Academic Village and UVU>® and referred to student housing agreements
signed by Defendants. Even if Plaintiffs did fail to make the connection ant @sseplied
contract between Wolverine Crossing and UVU, the facts showing the undedyidgot are
not new and the implication of those facts should have been realized long before &tz
preparing a response to Defendants’ Motion for Summary Judgment. As sucliff Fided to
show good cause for their delay in moving to amend.

As stated irPallottino v. City of Rio Rancho

Liberality in amendment is important to assure a party a fair opportunity to

present his claims and defenses, but equal attention should be given to the

proposition that there must be an end finally to a particular litigation. Much of the

value of summary judgment procedure in the cases for which it is appropriate . . .

would be dissipated if a party were free to rely on one theory in an attempt to

defeat a motion for snmary judgment and then, should that theory prove

unsougfl, come back along thereafter and fight on the basis of some other
theory.

0 Docket No. 2, at 16.
®131 F.3d 1023, 1027 (10th Cir. 1994) (internal citations and quotation marks omitted).
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To allow for an amended complaint to be filed so long after the deadline to amend the
pleadings based on facts and theories that were known or should have been known by
Plaintiffs would reward Plaintiffs dilatory behavior and, as statdehiiottino, disspate

the value of the summary judgment procedure.

Thereforethe Courffinds that Plaintiffs failed to show good cause for seeking
modification of the scheduling order. With Plaintiffs’ failure to meet the RG(®)(4) standard,
there is no need to consider whether Plaintiffs met the requirements fordeawend under
Rule 15(a)? However, even if the Court was to conduct a Rule 15(a) analysis, Plaintiff&Moti
would fail due to undue delay and prejudice. Plaintiffs essentially wish to stamvithea brand
new case, composed of new claims and a new defendant, after the close of factydsswbver
after the dispositive motion deadline has passed. With only three months before dhesiche
trial, this would result in prejudice to Defendants. Finally, Plaintiffs have dotieng to show
that their failure to seek amendment before the deadline was a result of anytbmidpan

undue delay.

2 perez v. Denver Fire Dep't-- F. App’x ---, 2018 WL 739380, at *3 (10th Cir. 2018)
(“If good cause is not shown under Rule 16(b)(4) to modify the scheduling order, thé distric
court need not consider whether the requirements for leave to amend under Fed. R. Ciy. P. 15(a
have been satisfi€ql.
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[l CONCLUSION
It is therefore
ORDERED thaDefendants’ Motion to Strike Opposition to Defendants’ Mofmm
Summary Judgment (Docket No. 22) and Defendants’ Motion for Summary Judgmentt(Docke
No. 17) are GRANTED. Plaintiffs’ Motions to Amend Complaint (Docket Nos. 19 andr21)
DENIED.

DATED this 1st chy of May, 2018

BY THE COURT:
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