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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

i MEMORANDUM DECISION AND
MANUEL CHAVARRIA -QUEZADA, ORDER DENYINGMOTION PURSUANT
Petitioner TO 28 U.S.C. § 2255 TO VACATESET
ASIDE OR CORRECT SENTENCBY A
v PERSON IN FEDERAL CSTODY

NITED STATES OF AMERICA
u STATES O CA Civil Case N02:16-CV-1294TS

Respondent. Criminal Case No. 2:1&8R-625TS

District Judge Ted Stewart

This matteiis before the Court on Petitioner’'s Motion Pursuant to 28 U.S.C. § 2255 to
Vacate, Set Aside or Correct Sentence by a Person in Federal Custody. Easons r
discussed below, the Court will deny the Motion and dismiss this case.

. BACKGROUND

Petitioner was charged witkentry of a previously removed alien on October 29, 2015.
Petitioner pleaded guilty on February 8, 2016. As part of his plea agreemeran@eagreed
to waive certain appeal and collateral appeal rights. Petitioneranwtnsed on March 1, 2016.
Petitioner did not file a direct appeal. He timely filed the instant Motion on Oezre?9, 2016.

Il. DISCUSSION

Petitioner’s Motion raisea single claim for ineffective assistance of counsel. Petitioner
argues that his cosel was ineffective for failing to file an appeal after being instduielo so.
In response, the government argues that Petitioner’s claim is barreel dnllttteral appeal

waiver contained in Petitioner’s plea agreement.
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As part of his plea agreenteRetitioner waived the right to challenge his sentence on
appeal, except in narrow circumstances, and “in any collateral review motibar ather
procedure, including but not limited to a motion brought under Title 28, United States Code,
Section 2255, except on the basis of ineffective assistance of cotinsel.”

The Tenth Circuit has established a three-part test based upon contract priaciples
interpret appeal waivers.The Court is to consider “(1) whether the disputed appeal falls within
the sope of the waiver of appellate rights; (2) whether the defendant knowingly andarijunt
waived his appellate rights; and (3) whether enforcing the waiver would resumiscarriage
of justice.”

First, the Court finds that the dispute falls witHie scope of the waiver contained in
Petitioner’s plea agreement. Petitioner agreed to waive his ability to chatisrggntence in
any collateral review motion, including a motion brought under § 2255, except on the basis of
ineffective assistance of gnsel. Petitioner argues that since his claim is one for ineffective
assistance, it is not barred by the collateral appeal waRaditioner specifically relies ddnited
Sates v. Cockerham,* to support his argument.

The Court cannot redtie exceptiorio the waiver quite so broadly. Gockerham, the
Tenth Circuit held “that a plea agreement waiver of postconviction rights doesinettive

right to bring a 8 2255 petition based on ineffective assistance of counsel diaileaging the

! Case No. 2:1%R-625 TS, Docket No. 20 1 12(A)(2)(b).

2 United Sates v. Hahn, 359 F.3d 1315, 1324-25 (10th Cir. 2004 fanc) (“[Clontract
principles govern plea agreements.”).

3 United States v. Porter, 405 F.3d 1136, 1142 (10th Cir. 2005) (quotitehn, 359 F.3d
at 1325).

4237 F.3d 1179 (10th Cir. 2001).



validity of the plea or the waiver.”"However, “[cpllateral attacks based on ineffective
assistance of counsel claims that are characterized as falling outside thaycaegmivable °
The Tenth Circuit has specifically held that claims like the one raig@etitioner may fall
within a collateral appeal waiver, when the government seeks to enforce thet wiiis

within this context that the collateral appeal waiver must be considered. Whileghadarof
the exception to the waiver is quite broadpgpears that it was designed to allow for claims
challenging the validity of the plea or the waiver, as set for@oskerham. Thus,the collateral
appeal waivewould allowPetitioner to assert ineffective assistance claims that challenge the
validity of the plea or waiver, but it cannot be read so broadly as to peamiis of ineffective
assistance of counsel that do not challenge the validity of the plea or the wanaer. S
Petitioner’s claim does not challenge the dii of the plea or the waiver, the Court concludes
that it falls within the scope of the waiver.

Second, the Court finds that Petitioner knowingly and voluntarily waived his appellate
rights. The Tenth Circuit has held that it will “only enforce appeaiwers that defendants enter
into knowingly and voluntarily® In determining whether an appellate waiver is knowing and
voluntary, the Court looks at: (1) “whether the language of the plea agreementisiathe

defendant entered the agreement knowingly and voluntdrdpd (2) whether there was “an

°|d. at 1187.
®d.

” United Sates v. Viera, 674 F.3d 1214, 1218-19 (10th Cir. 20{2Ve are satisfied that
the plea agreement waived Mr. Viera’s ineffective assistance claim because’'s@lleggid
failure to file an appeal does not undermine the validity of the plea or the Waiver.

8 Hahn, 359 F.3d at 1328.
°|d. at 1325.



adequate Federal Rule of Criminal Procedure 11 colloffuyaving carefully reviewed the
plea agreement and the plea collogimg Court finds that Petitioner’s collateral appeal waiver
was knowing and voluntary, and Petitioner makes no arguments to the contrary.

The third prong of the appellate waiver enforcement analysis “requiresuheto
determine whether enforcing the waiver will result in a miscarriage of jusfice.

To prove that enforcement ah appellate waiver would result in a miscarriage of

justice, a defendant must establish at least one of four circumstancesaerel

by the court upon an impermissible factor such as race in imposition of the

sentence; (2) ineffective assistance afres®el in connection with the negotiation

of the waiver; (3) the sentence exceeds the statutory maximum; or (4) tlee waiv

is otherwise unlawful and seriously affects the fairness, integrity, oicpubl
reputation of judicial proceedingds.

Petitioner bearshe burden of establishing a miscarriage of justice.

Petitioner does not raise any of these factors in his Motion and there is nottiiag in
recordto support such a finding. Therefore, the Court finds that enforcing the waiver would not
result in a miscarriage of justice. As a result, the Court will enforce Petifonaiver and will
dismiss his Motion.

[ll. CONCLUSION

It is therefore

ORDERED that Petitioner’'s MotioRursuant to 28 U.S.C. § 2255 to Vacate, Set Aside or
Correct Sentence by a PersoriFederal Custody (Docket No. 1 in Case No. 2:16-CV-I2S4

is DENIED. ltis further

191d. (internal citations omitted).

11d. at 1327 (internal citions omitted).

12 porter, 405 F.3d at 1143 (citingahn, 359 F.3d at 1327).

13 United Sates v. Anderson, 374 F.3d 955, 959 (10th Cir. 2004).



ORDERED that, pursuant to Rule 8(a) of the Rules Governing 8§ 2255 Cases, an
evidentiary hearing is not required. It is further

ORDERED that pursuant to Rule 11(a) of the Rules Governing § 2255 Cases, the Court
DENIES Petitioner a certificate of appealability.

The Clerk of Court is directed to close Case No. Z¥61294 TS forthwith.

DATED this23rd day ofMarch, 2017.

BY THE COURT:

Tﬂé Stewart

Upited States District Judge




