Lambe v. Sundance Mountain Resort Doc. 119

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF UTAH

JOHN S. LAMBE for and on behalf of the
heirsof LISA LAMBE, deceased,

Plaintiff,
Vs.

SUNDANCE MOUNTAIN RESORT, a MEMORANDUM RULING & ORDER
Utah corporation; TERRA-NOVA, a Utah
limited liability company; ZIP INSTALL, a
Utah Ilimited liability company; LEI Case No. 2:17-cv-00011-JNP
CONSULTING ENGINEERS  AND
SURVEYORS, a Utah corporation;

A-PLUSAFFORDABLE TREE SERVICE, District Court Judge Jill N. Parrish
a Utah Ilimited liability company;

corporation, dba AFFORDABLE TREE
SERVICE AND STUMP REMOVAL,; ZIP
TOUR, a Utah limited liability company;
ZIP RIDER, a Utah Ilimited liability
company; MITCHELL EXCAVATION, a
Utah corporation; VERSA INTERGRITY
GROUP, a corporation; SUNDANCE
PARTNERS, a limited partnership; and
DOESI-X,

Defendants.

INTRODUCTION

This case is referred to the undersigned by the District Court pursuant to 28 U.S.C
8636(b)(1)(A). (ECF No70.) Before the court is Plaintiff John Lambe’s Motion for Leave to

Amend Complaint.(ECF No. 112.) The court has carefully considered the memorandum
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submitted by the parties and the relevant legal authorities. Pursuant to civilX{ijeo? the
United States District Court for the District of Utah Rules of Practice, the coctd &dedetermine
this motion on the basis of the written memoranda and finds oral argismettnecessarySee
DUCIVR 7-1(f). For the reasons set for below, the Court GRANTS Plaintiff's Motion to Amend.

BACKGROUND

Plaintiff John Lambefiled his initial complaint, aghe personal representative of his
deceased spoudgésa Lambe on January 5, 2017{ECF No. 2) After several amendmentsn
November 1, 201 7Rlaintiff filed the currentoperativeFourth Amended Complain(ECF No.

66); SeealsoAmended Complaint (ECF No.4), Second Amended Complaint (ECF No. 22), Third
Amended Complaint. (ECF No. 3Mr. Lambeallegesthat his wife diedas a result oinjuries
sustainedrom a tree tophat struck herwhile she wasiding the Sundance Zip Tour zipline at
Sundance Mountain ResoRlaintiff raises claim&againstSundance Mountain Resoc8undance
Partners, Terra Nova arudhersfor gross negligence operatng the zipline andthe wrongful
deathof his wife.!

An Amended Scheduling Order was entered on January 5, 2018. (ECF No. 97.) @nder th
Order,the date to amend pleadingas moved to April 30, 2018. On August 16, 2018, after the
datefor amendmentad pasedpPlaintiff filed a motion toamend to add a punitive damageaim
against Defendants Sundance Mountain Resort and Sundance Paftdfs.No. 112.)

Defendants oppose the motion assertirajamendmenis futile. (ECF No. 114.)

! Other named Defendants are: LEdnsulting Engineers And SurveyorsPius Affordable Tree
Service, LLC, Affordable Tree Care, Affordable Tree Service And Stump Ranip Tour, Zip Rider,
Mitchell Excavation, Versa Integrity Group, and Sundance Pari{teZs: No. 66.)
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ANALYSIS

Mr. Lambeseekdo add a claim for punitive damagafter thedate for amendment of the
pleadings has expiredo amend at this stage of the proceedings, Plaintiff must show: (1) good
cause for not meeting the scheduling deadline; ansiat&faction oflie amendment standaset
forth under Federal Rule of Civil Procedure BgeFed. R. Civ. P. 16(b), Fed. R. Civ. P. 15(a).

l. Plaintiff Has Shown Good Cause For Not Meeting The Scheduling Deadline.

The last day to amend the pleading was April 30, 2018. Plaitdifhs howeverthatnew
facts werauncoveredafter theApril 301" date afTerra Nova’slune 18, 2018 deposition aGaar
Johnson’sluly 11, 2018&lepositionSee~ourth Amended Notice of Depositions (ECF No.-#1p
According to Plaintiff, the testimony shows that on the day of the accideanh@zeitsvere aware
of zip-line risks but acted in conscious disregardhait danger.

A scheduling order may bmodified “only for good cause and with the judge’s consent.”
Fed.R. Civ. P. 16(b)(4). The good cause standard of Rule 16(b) “does not focus on the bad faith of
the movant, or the prejudice to the opposing party. Rather, it focuses on the diligdrecpanty
seelng leave to modify the scheduling orde€dlorado Visionary Acad:. Medtronic, Inc.194
F.R.D. 684, 687 (D. Colo. 2000). Properly construed, “good cause” means that scheduling
deadlines cannot be met despite a party’s diligent effeetsidRule 165 good cause requirement
may be met where “a plaintiff learns new information through discovery or urierlying law
has changedBirch v. Polaris Indus., Inc812 F.3d 1238, 1247 (faCir. 2015)(citing Gorsuch

Ltd., B.C. v. Wells Fargo Nat'| Bankss'n 771 F.3d 1230, 1240 ({@ir. 2014)



Defendarg do not addresthe request fomodification and do nothallenge Plaintiff's
diligencein meeting scheduling order deadlinégcordingly, gven that newinformationwas
obtainedat depositions takeafter the datdor amendment expiredhere is good cause for
madification of the scheduling ordés allow Plaintiff to seekeave to amend

. Amendment IsAppropriate Under Rule 15.

Having established good cause to modi®r. Lambe must also demonstratethat
amendment is appropriat& party mayamend‘only with the opposing party’s written consent or
the court’s leave.Fed. R. Civ. P. 15(a)(2Lonsistent with thgpurposeof providing litigants “the
maximum opportunity for each claim to be decided on its merits[,]"tsdsinould freely give
leave [to amend] when justice so requit€dee Minter v. Prime Equipment C451 F.3d 1196,
1204(10" Cir. 2006)(citing Zenith Radio Corp. v. Hazeltime Research, @1, U.S. 321, 330,

91 S. Ct. 7951971) Fed. R. Civ. P. 15(a)(2)n general, a court may refuse amerahton “a
showing of undue delay, undue prejudice to the opposing party, bad faith or dilatory motive,
failure to cure deficiencies by amendment previously allowed, or futifigmeniment.”Duncan

v. Manager, Dep't. of Safety, City & County of Dem&97 F. 3d 1300, 1315 (1CCir. 2005)
(quotations and citation omitted).

Defendants do not allege undue delay, undue prejudice, bad faith, or a dilatory motive.
Instead they contendraendments futile becausélaintiff’'s “claim does not contain enough facts

to raise a right to relief for punitive damages.” (ECF No. 114 at 9.)



Initially, it is important to distinguish between pleading, proyargd awarding punitive
damagesGenerdly, an awardrequiresa party b adduce specific facts dhprove or justify a
punitive damagaward A pleading on the other han@ppliesa lowerstandardIn its review of
the complainta court assumethe alle@tionsas true and drasweasonable inferences in a light
favorable to Ruintiff. Here, byasking the court to concludleat Plaintiff “cannot show” knowing
and recklessctions, Defendantsonflate pleadingwith standardof review more applicable to
dispositive motios or damag awarg. At this juncture, Mr. Lambe simply seeksto pleadhis
claim andis thereforenot required tadefinitively prove or establishpunitive damages before
amendmeninay beallowed.That is not to say, however, thrajarty mayplead a claim without
supportor plausibility. Yet, such is not the case haseevidenced by theimerous depositierand
evidence of recorceferencedn both partiesbriefing.

As to the issue of futility;[a] proposed amendment is futile if the complaint, as amended,
would be subject to dismissal&nderson v Merrill Lynch Pierce Fenner & Smith, Irs21 F.3d
1278, 1288 (10 Cir. 2008).Defendants argututility based on th@bsence ofny “clear and
convincing evidence” thathe Defendantsmanifested d'knowing and reckless indifference
toward, and disregard of, the rights of others.” Utah Code Ann. -8738L; see Daniels v.
Gamma West Barchytherapy, LLZ21 P.3d 256, 269 (2009) (Utah) (“The Utah legislature added
the word ‘knowingly’ to the punitive amages statute to require ‘the plaintiff [to] prove actual
knowledge by the defendant of the danger created by the defendant’s conduct.™).

Consistent witlthe discussion abovehe courtdeclines to engage infatility analysisat

this juncture. WietherDefendants knew or were aware of a substantial risk to zip riders on the day



in question is subject to competing statements and interpretatiofsrdhd courto give weight
to certaintestimonyover othersin the context o motion toamend clearlyplaceshe proverbial
“ cart before the horsé.Christison v. Biogen Idec In2016 U.S. Dist. LEXIS 82416 *12 (D.
Utah 2016) (ddming futility analysis at amendment stageuéting General Steel Domestic
Sales, LLC v. Steelwis2Q08 U.S. Dist. LEXIS 111978 *11) (D. Colo. June 20, 2008). The court
expresses no opinion on punitive damages. Rather, the court concludes that the viaitty of
claim is more appropriately addressed in the context of a dispositive motigppased to a
motion for amendment undBule 15.See Fuller v. REGS, LL011 U.S. Dist. LEXIS 384318*
(D. Colo. 2011) (futility should be addressed in motion to dismiss or summary judgment).
ORDER

For the reasons set forth above, the court GRANTS Plaintiff's Motion To Amenidito a
punitive damageslaim against Defendanundance Mountain Resort andn8arte Partners.
(ECF No. 112.)Plaintiff is ORDERED tdfile a copy ofthe Fifth Amendedcomplainton the

docketwithin three (3) days from the date of tksder.

Dated this21% day ofSeptember2018.

DustAB. Peéd
U.S. Magistfate Jydge

By:







