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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

VICTOR PETER BUCHI,
MEMORANDUM DECISION & ORDER

Plaintiff,

V.

WARDEN CROWTHER at el., Case No. 2:17-CV-51-DB
Defendants. District Judge Dee Benson

Plaintiff, Victor Peter Buchi, moves theo@rt to allow him to amend his Complaint here.
The Court grants the motion, withe following guidance for Plaiifit to follow in amending the
Complaint.

INSTRUCTIONSTO PLAINTIFF

Under Rule 8 of the Federal Rules of CRrbcedure a complaint rsquired to contain
"(1) a short and plain statement of the groumglsn which the court's jurisdiction depends, . . .
(2) a short and plain statement of the claim showhagjthe pleader is entitled to relief, and (3) a
demand for judgment for the relief the pleaderkse’ Fed. R. Civ. P. 8(a). The requirements of
Rule 8(a) are intended to guatee "that defendants enjoy fair ioet of what the claims against
them are and the grounds upon which they r@&t.Commnc'ns Network, Inc. v. ESPN, |Iii&.7
F. Supp. 1062, 1069 (D. Colo. 199ajf'd, 964 F.2d 1022 (10th Cir. 1992).

Pro se litigants are not excused from cbameze with the minimal pleading requirements
of Rule 8. "This is so because a pro se plirgguires no special legakining to recount the

facts surrounding his alleged injury, and he musvigle such facts if the court is to determine
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whether he makes out a claimwhich relief can be granteddall v. Bellmon 935 F.2d 1106,
1009 (10th Cir. 1991). Moreover, "it ot the proper funatn of the Court to assume the role of
advocate for a pro se litigantd. at 1110. Thus, the Court canfistipply additional facts, [or]
construct a legal theory for plaintiff thassumes facts that have not been plead®ahh v.
White 880 F.2d 1188, 1197 (10th Cir. 1989).

Plaintiff should consider the following pombefore refiling his complaint. First, the
revised complaint must standtiealy on its own andhall not refer to, or incorporate by
reference, any portion of the original complanbther documents already filed in this c&&ee
Murray v. Archambp132 F.3d 609, 612 (10th Cir. 1998) (stating amended complaint supersedes
original). Second, the complaint must clearly state what each individual defendant did to violate
Plaintiff's civil rights.See Bennett v. Passi45 F.2d 1260, 1262-63 (10th Cir. 1976) (stating
personal participation of each named defendaetsential allegation icivil rights action). "To
state a claim, a complaintust 'make clear exactiyhois alleged to have domwehatto whom™
Stone v. AlbertNo. 08-2222, slip op. at 4 (10th CirlyJ20, 2009) (unpublished) (emphasis in
original) (quotingRobbins v. Oklahom#&19 F.3d 1242, 1250 (10th Cir. 2008)). Third, Plaintiff
cannot name an individual as a defendasedasolely on his or her supervisory posititae
Mitchell v. Maynard 80 F.3d 1433, 1441, (10th Cir. 1996) {stg supervisory status alone is
insufficient to support liability under 8 1983). Anaufth, Plaintiff is warned that litigants who
have had threm forma paupericases dismissed as frivolous or meritless will be restricted from

filing future lawsuitswithout prepaying fees.



MOTION TO APPOINT COUNSEL

The Court now addresses Plaingiffhotion for the Court to requgsi bonocounsel to
represent him. Plaintiff has monstitutional right to counsebee Carper v. Delan®4 F.3d 613,
616 (10th Cir. 1995)Bee v. Utah State PrispB23 F.2d 397, 399 (10th Cir. 1987). However,
the Court may in its discretion appogdunsel for indigent plaintiffSee28 U.S.C.S. 8§
1915(e)(1) (2017)Carper, 54 F.3d at 61AVilliams v. Meese926 F.2d 994, 996 (10th Cir.
1991). "The burden is upon the apglnt to convince the oot that there is gficient merit to his
claim to warrant the appointment of couns®ic¢Carthy v. Weinbergr53 F.2d 836, 838 (10th
Cir. 1985).

When deciding whether to appoint counsel,disérict court should consider a variety of
factors, "including 'the merits of the litigant's ofe, the nature of the factual issues raised in the
claims, the litigant's ability to present his claimsd the complexity of the legal issues raised by
the claims."Rucks v. Boergermanb7 F.3d 978, 979 (10th Cir. 1995) (quotWijliams, 926
F.2d at 996)accord McCarthy 753 F.2d at 838-39. Consideritiggse factors, the Court
concludes that, at this time, Plaif's claims may not be colorablthe issues in this case are not
complex, and Plaintiff is not #his time too incapacitated or wia to adequately function in
pursuing this matter. Thus, the Court deniesifowv Plaintiff's motiorfor appointed counsel.

ORDER
IT ISHEREBY ORDERED that:
(1) Plaintiff's motion for permission to amend his ComplaiGRANTED. (See

Docket Entry # 8.) Plaintiff shall filais amended complaint within thirty days.



(2) The Clerk's Office shall mail Plaintiff a copy of the Pro Se Litigant Guide with a
blank civil-rights complaint.

(3) Plaintiff's motion for appointed counseDE&ENIED, (seeDocket Entry # 7);
however, if, after the case develdpgher, it appears that counsely be needed or of specific
help, the Court will ask an attorngyappear pro bono on Plaintiff's behalf.

DATED this 3rd day of July, 2017.
BY THE COURT:
s lS.J—usﬁn-——

JUDGE DEE BENSON
United States District Court




