Young et al v. Young et al

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

ELIZABETH YOUNG and NICHOLAS
KETRON,

Plaintiffs,
V.

JESSE COLE YOUNG, a Monticello City
PoliceOfficer, in his individual and official
capacities; KENT ADAIR, Former Monticell
City Chief of Police, in his individual and
official capacities; CLAYTON BLACK,
Monticello City Chief of Police, in his
individual and official capacities; TY
BAILEY, Monticello City Manager, in his
individual and official capacities; RICK M.
BAILEY, San Juan Administrator, in his
individual and official capacities; SUE REDI
San Juan County Dispatcher, in her individy
and official capacities; JOSEPH HARRIS, a
San Juan County Sheriff's Deputy, in his
individual and official capacities;
MONTICELLO CITY; SAN JUAN

COUNTY and JOHN DOES-5,

Defendang.

MEMORANDUM DECISION AND
ORDER GRANTING [ 70Q]
MONTICELLO DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT
Case No2:17¢cv-00082

District JudgeDavid Nuffer

ial

DefendantdMonticello City, City Manager Ty Bailey, and Chief of Police Claytoads

(collectively “Monticello Defendants”) moved

fasummaryjudgment(the “Motion”)! onthe

causes of action th&aintiffs Elizabelh Young and Nicholas Ketrgeollectively “Plaintiffs”)

brought against the Monticello Defendants: find, fourth,fifth, seventh and eightltauses of

I Monticello Defendants’ Motion for Summary Judeent,docket no. 70filed February 23, 2018.
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actionof the Complaint Plaintiffs responded to the motidiT.he Monticello Defendants replied
in support?

As the following Memorandum Decisi@xplains the Motion iISGRANTED asto the
first and eightltauss of action, the only causes of action involviaderal questiomiagainst the
Monticello DefendantsThosecauss of action are dismissed withgpudice. The Mtion is also
GRANTED as to the fourth, fifth, and seventh causes of actimmiBsal of these causes of
action s without prejudice because pendemisdictionwill not be exercised over these Utah

state law causes of action.
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BACKGROUND

Plaintiffs allege that on the night of December 2, 2015, Defendant Jessedbolg, Y
then an officer with th&lonticello Police Department, attempted to enteritbeneof Plaintiff
Young without noticeor invitation® Although the home was the marital home of Plaintiff
ElizabethYoung and Defendardtesse Col&oung, theywere separateat the timeand were
abiding by a tacit agreement that they maintain separate residdipen.entering the home,
Plaintiffs allege that Defendant Young assaulted Plaintiff Ketron by throRleigtiff Ketron
into a sectional sofa, causing Plaintiff Ketron to hit his heathemearby wall.Defendant
Young is also alleged to have shoved Plaintiff Kefton.

Plaintiff Young then called 911 and informed the dispatcher, Defendant Redd, of the
incident?® Plaintiffs then left the home and retreated to an outdoor pavilion on the grounds of a
nearby church buildind® Plaintiffs allege that no emergency responders arrived in the 30
minutes following the call to 914 Plaintiffs allege that Plaintiff Young called 911 a second
time and spoke with Defendant Redd once nfé@efendant Red’s alleged response to this
second call was that emergency services would be dispatched the following maoroenid) wias

after midnight*® Plaintiffs then got into a vehicle and drove into the nearby mountains to hide

5 Complaint § 31 at 9.
51d.

7 Complaint 32 at 9.

8 Complaint § 34 at 10.
® Complaint § 35 at 10.
10 Complaint § 37 at 10.
11 Complaint 39 at 10.
21d.

Bid.



for the night!* Plaintiffs allege hat they did not receive emergency assistance until 10:00 a.m.
the following morningt®

Plaintiff Young also alleges thah July 22-23, 2016, Defendant Young held a yard sale
and sold items from the marital residefg®laintiff Young called the Montickd Police and
spoke with Defendant Bladk report a theft. Defendant Black informed Ms. Young that the
property was communal and took no acttén.

Plaintiffs Complaint names the Monticel@eferdants infive causes of action: tHest
cause of actionnder42 U.S.C. § 1988%or failure to supervise and/or train Defendant Young
and Defendant Redd;the fourth cause of action for due process violations under the Utah
Constitution as to Plaiift Young;!® the fifth cause of action for due process violations under the
Utah Constitution as to Plaintiff Ketrafijthe seventh cause of action for intentional infliction of
emotional distres$é' and the eighth cause of action undi2iJ.S.C. § 198%or trespass to
chattels as to Plaintiff Yountf.The Monticello Defendantseek the dismissal with prejudice of

each of these causes of action against them.

4 Complaint 42 at 11.
15 Complaint § 44 at 11.
16 Complaint 121 at 24.
17 Complaint § 123 a24.
18 Complaint at 12.

19 Complaint at 20.

20 Complaint at 21.

2L Complaint at 23.

22 Complaint at 24.
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STANDARD OF REVIEW

Summary judgment is appropriate if “there is no genuine dispute as to anjahiater
and the movant is entitled to judgment as a matter of faw.tactual dispute is genuine when
“there is sufficient evidence on each side so that a rational trier of factresolge the issue
either way.?* In determining whether there is a genuine dispute as to material fact, the court
should “view the factual record and draw all reasonable inferences therafssniavorably to
the nonmovant?® The moving partyBears the initial burden of making a prima facie
demonstration of the absence of a genuine issue of material fact and entittejodgtnent as a
matter of law.2°

UNDISPUTED MATERIAL FACTS?

1. At the timeDefendantYoung enteredPlaintiff's Young’shome on December 2,

2015, he was not on duf§.

2. Defendant Young had driven his personal truck and not his patrol car to the
home?°
3. Defendant Youngvas not wearing his uniform or any other police aftire.

2 Fed. R. Civ. P. 56(a)

24 Adler v. WalMart Stores, InG.144 F.3d 664, 670 (10th Cir. 1998)
25|d.

26|d. at 67071

27 The parties’ briefing includes several purported undisputed materialtfettare not included here because they
are not material to the resolution of the Motion, not supported by #e:eiidence, or are argument and not facts.

28 Motion { 1 at 5 (undisputed).
29 Motion Y 2 at 5 (undisputed).
30 Motion Y 3 at 5 (undisputed).
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4. Defendant Young did not threat®taintiff Ketron orPlaintiff Young with a
weapons!

5. He did not purport to cite or arreBlaintiff Ketronor Plaintiff Young3?

6. Defendant Young did not say anything about being a police officer.

7. Defendant Young did he show his badgesference any police busine¥s.

8. Plaintiff Ketron or Plaintiff Youngvere not placed under arrést.

9. At the time that Defendant Redd received Plaintiff Young’s 911 call, Defendant
Redd was mployed by San Juan County.

10.  Monticello City did not control or supervise Defendant Redd’s contuct.

11. Defendant Bailey was not personally involved in the December 2, 2015 incident
nor failed to take any action that led to the incident on that rifght.

12.  There is no evidence that Police Chief Defendant Black took any property that

Plaintiff Young complainsvas wrongfully taken by way of Defendant Young'’s yard $3le.

31 Motion 1 4 at 5 (undispatl).
32 Motion { 5 at 5; Opposition at T 1 atThe evidence cited does not create a genuine dispute of materjal fact.
33 Motion Y 6 at 5; Opposition at 1 2 atThe evidence cited does not create a genuine dispute of materjal fact.
34 Motion { 7 at 6 ndisputed).

35 Motion Y 12 at 6; Opposition at 6 a#5(The response offers impermissible legal argument and the evidence
cited does not create a genuine dispute of materia).fact.

36 Motion Y 26 at 8; (Plaintiffs did not respond to this particularifatiieir Opposition. Plaintiffs did offer in their
statement of additional facts the purported fact that Defendant Redddnwookn the Monticello Police station and
was instructed to act for the Monticello Police. Opposition at { 8 at 9. Howewelefhsition testimony cited does
not support the factual assertion. Therefore, the evidence cited does reoageatine dispute of fact.)

37 Motion {1 2728 at 8. (Plaintiffs did not respond to this particular fact in their OpposPiintiffs did offerin
their statement of additional facts the purported fact that Defendantwekied from the Monticello Police station
and was instructed to act for the Monticello Police. Opposition at 8 at 9.velgwlee deposition testimony cited
does not support éhfactual assertion. Therefore, the evidence cited does not create a genuine diapuje of

38 Motion 1 14 at 6; Opposition { 8 at Bhe evidence cited does not create a genuine dispute of materjal fact.
39 Motion 1 31 at 9 (undisputed).



DISCUSSION
For the purposes of the following discussion section, the first and egirsles of action
will be analyzed before the other claigiace they are the onbauses of action which invoke
federal question jurisdiction. Following the analysis of thesecauses of action, the Utah state
law based causes of action, the fourth, fifth, and seventh, will be discussed.
Plaintiffs’ First Cause of Action Does Not Allega Constitutional Violation

by a Municipal Officer for Which the Monticello DefendantsCould Be Held Liable
in Their Individual or Official Capacities

Plaintiffs’ first cause of action alleges thdbnticello City, throughCity Manager
Defendant Bailey (and Defendawotiiner Police Chief Kent Adaff), is liable unde#2 U.S.C.

8 1983becausaMonticello City failed to “institute[] a training program for its officers and
instructed them about the impropriety and illegality of unlawful detention or otiseonauct
against citizens during citizen encountefs.”

The United States Supreme Court has determined that “wWdé9@3claim is asserted
agairst a municipality” two separate issues must be analyzed: “(1) whether paimaiffn was
caused by a constitutional violation, and (2) if so, whether the city is respomsithatf
violation.”*2 For the underlying constitutional violation issue under § 1983, the Céruthit has
articulated that alpintiff must prove two element$(1) deprivation of a federally protected

right by (2) an actor acting under color of state I&v.”

40 Defendant Adir has filed a separate motion for summary jodgt on similar grounds to the Monticello
DefendantsSeeDefendant KenAdair's Motion for Summary Judgent,docket no. 7 1filed February 272018.

41 Complaint 59 at 14.
42 Collins v. City of Harker HeightsTex., 503 U.S. 115, 120 (1992)
43 Schaffer v. Salt Lake City Car814 F.3d 1151, 1155 (10th Cir. 2016)
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If the predi@ate constitutional violation ishown, the issuef municipalliability can be
considered” The Tenth Circuit has recognized that “[a] municipality may be liable under
§ 1983 where the plaintiff identifies an unconstitutional policy that caused the dlimijugy.”°
The United States Supreme Court Bpscifiedthat this liability extends, in a limited fashion, to
the failure to adequately train or supervise municipal officers because “gta@ahment’s
decision not to train certain employees about their legal duty to avoid violatrensitrights
may rise tahe level of an official government policy for purposes of § 1983.”

In applyingthese standards to Plaintiffs’ first cause afan unded2 U.S.C. § 1983
against the Monticello Defendantsis clear that the cause of action must be dismissed because
it does not allege a constitutional violatioyp a municipal employed he facts are undisputed
that Defendant Young was not acting under the color of state law on the night ofdi@e@m
2015. Additionallythe cause of action fails to articulate any other actionable constitutional
violation by Defendant ReddEach of these determinations is discussed below.

1. Defendant Young’s Actiors Are Not Actionable under42 U.S.C. § 1983
Because He Was Not Acting Under the Color of State Law

In order to state a valid claiagainst a municipalitunder 8 1983 on the basis of a policy
of failing to trainofficers,a “plaintiff must establish that the municipal employees causing the
harmviolated the plaintf's constitutional rights otherwise, the municipality cannot be held

liable.”” An underlying constitutional violation by a municipal officer is therefoiticat.

44 SeeTrigalet v. City of Tulsa, Oklahoma39 F.3d 1150, 1154 (10th Cir. 2001)

4 Washington v. Unified Gov't of Wyandotte Cty., Kan84§ F.3d 1192, 1197 (10th Cir. 20Xftjng Schneider v.
City of Grand Junction Police Dep'717 F.3d 760, 7690 (10th Cir. 2013)

46 Connick v. Thompso®63 U.S. 51, 61 (2011)

47 Washingtor847 F.3d at 119{citing Trigalet v. City of Tulsa239 F.3d 1150, 11555 (10th Cir. 2001femphasis
added))
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In order to show that thonticello Defendantsreliable under § 198®laintiffs must
show that the underlyingpnstitutional violation was “committed by individuals acting ‘under
color of state law’"*® “[B]efore conduct may be fairly attributed to the state because it
constitutes action ‘under color of state law,” there must be a real nexus béteesnployee’s
use or misuse of their authority as a public employee, and the violation allegettytted by
the defendant? “[P]rivate conduct that is ric¢fairly attributable’ to the [s]tate is simply not
actionable under § 1983%

Here it is undisputed that Defendant Young was not on duty on the night in guéstion.
is undisputed that he arrivedRifintiff Young’shome in his personal automobile and not his
police cruiser? It is undisputedhatDefendant Young was not in unifortalt is undisputed that
hedid not use his service firearthlt is undisputed that Defendant Young did not display his
badge>® Finally, it is undisputed that Defendant Young did not place the Plaintiffs under®arres
Defendant Yong was acting in a private capaaitg not under the color of state law on the night
of December 2, 2015. Plaintiffeereforecannot use this incident as the predicate constitutional

violation required for alaim of municipal liability unded2 U.S.C. § 1983

48 Jojola v. Chavezs5 F.3d 488, 492 (10th Cir. 1996juoting42 U.S.C. § 1983
41d. at 493

50|d. citing Rendel-Baker v. Kohp457 U.S. 830, 838 (1982)

5! SupraUndisputed Material Fact 1.

52 SupraUndisputed Material Fact 2.

53 SupraUndisputed Material Fact 3.

54 SupraUndisputed MateriaFact 4.

55 SupraUndisputed Material Fact 7.

56 SupraUndisputed Material Facts 5, 8.
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2. The First Cause of Action DoedNot Specify aConstitutional Violation
by Any Other Municipal Officer .

Having determined that Defendant Young's actions cannot be used to &468%
claim against th&lonticello Defendantst must be determined whether Defendant Redd’
actions could support such a claiaintiffs allege that Defendant Redd was “a dispatcher,
sewing . . . with the Monticello City Police Departmetftand Monticello City‘failed to
adequately monitor and the evaluate the performance of its officers and dispatchers . . . i
deliberate indifference and reckless disregard for the public at large?® . .

Again, “a municipality may not be held liable where there was no underlying
constitutional violation by any of its officer§®Here it is undisputed that Defendant Redd is an
employee of San Juan CourfyAs Defendant Redd is not municipal employe&lohticello
City, her actions cannot attributed to tlenticello Defendant$or the purposes of municipal
liability under § 1983.

And even if Defendant Redd was an employee of Monticello City, nothing in the firs
cause of action articulat@ specificconstitutional violatiorby Defendant ReddAs has been
recognized in a previous memorandum decision and &tderere is no federal constitutional
right to rescue service$?Absent the violation of an acknowledged constitutional right,

Plaintiffs cannbassert & 1983claim against the MonticellDefendants.

57 Complaint § 55 at 13.

58 Complaint 56 at 13.

59 Schaffer814 F.3d at 1158 (10th Cir. 201@juotingHinton v. City of Elwood997 F.2d 774, 782 (10th1Ci993).
80 SupraUndisputed Material Facts 9, 10.

61 Memorandum Decision and Order Granting [64] San Juan County DefendanishNbr Judgment on the
Pleadingsdocket no. 102filed September 27, 2018

52 Brown v. Commonwealth of Pennsylvania, Dep't of Health Emergency Med. Servadlhagti,318 F.3d473,
478 (3d Cir. 2003jciting Salazar v. City of Chicag®40 F.2d 233, 237 (7th Cir.19%4ndBradberry v. Pinellas
County 789 F.2d 1513, 1517 (11th Cir.1986)

10
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Because neither Defendant Young nor Defendant’s Redd’s conduct here presents a
constitutional violation, ndiability under 8 1983 &n be imputed to Monticello City or its
officers, including Defendant Bailein their official capacities.

3. In the Absence of a Constitutional Violationby an Employee Defendant Bailey
Cannot Be Held Liable in his Individual Capacity as a Supervisor.

It is undisputed that Defendant Bailey was not involved in any of the events of December
2, 2015% Thereforethe only way to attribute 81983 liability to Defendant Bailey would be
under a supervisory liability theoPJ Again, however, this claim would faiebause, as
establishe@bove, Plaintiffs have failed to allege a recognized constitutional violation by
employees supervised by Defendant Bailey.

Summary Judgment is appropriate for the Monticello Defendantiseofirst cause of
action. t is dismisseds to these Defendantsth prejudice.

Plaintiffs’ Eight h Cause of Action Does Not Allege a Specific Constitutional Violation by a
Municipal Officer for Which the Monticello Defendants Could Be Held Liable

Plaintiffs’ eighth @ause of action alleges that Monticello Defendatmough Defendant
Black are liable unded2 U.S.C. § 198Because of the “Monticello City Police Department’s
unconstitutional policies, customs, practices that led to violation of Ms. Young's froper
rights.”®® On the face of the Complaint, it is unclear what constitutional violation Monticello
City officers are alleged to have committed.

The Complaint does alleglkat Plaintiff Young called the Monticello Police foNong a

yard sale during which Defendant Young sold property that Plaintiff Youngethbelonged to

63 SupraUndisputed Material Fact 11.
64 SeeCox v. Glanz800 F.3d 1231, 1248 (10th Cir. 2015)
85 Complaint 124 at 25.

11
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her 5 Plaintiff Young Spoke with Defendant Black, who declined to intervene after heniedor
Plaintiff Young that the property sold was commutfa@ut there is no allegatiaihatMonticello
City unconstitutionally seized, took possession of, or any way deprived Ms. Young of her
property. In fact, it is undisputed that Defendant Black did not take any of the property in
questio§® andPlaintiffs offer no argment in their Opposition that summary judgment on this
cause ofaction would be inappropriate

Absent the allegation of an underlying constitutional violation by a municipal ge®lo
a municipality cannot be held liable undé& U.S.C. § 1988° To the extent that federal question
jurisdiction exists over this cause of action and against the Monticello Defendantss-tdee
invocation of § 1983-tis appropriate to enter summary judgment on behalf of the Monticello
Defendants as to this cause of actioms Hismissed with prejudice.

The District Court Will Not Exercise PendentJurisdiction over the Fourth, Fifth, and
Seventh Causes of Action Against thilonticello Defendants

The remaining causes of action agathst Monticello Defendants—the fourth, fifth, and
seventh—are all based in Utah state law. As the only the cafsaction whichprovided federal
guestion jurisdiction over the Monticello Defendants have been dismissed, penderdtjomnisdi
over the Monticello Defendangés parties and the state lalaims related to them will not be
exercised.

The Tenth Circuit recognizes that “federal courts are courts of limited jur@sdiand

“[e]lven where a “commn nucleus of operative fact” exists, federal jurisdiction is not mandatory

56 Complaint 123 at 24.

571d.

68 SupraUndisputed Material Fact 11.

69 Schaffer814 F.3d at 1158 (10th Cir. 2016)
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over pendent claims or partie® This is because “supplemental jurisdiction is not a matter of
the litigants’ right, but of judicial discretiorn’®

The United States Supreme Court long ago determined that federal courts should avoid
“decisions of state law . . . both as a matter of comity and to promote justice é&teree
parties[.]”2 “[I]f the federal claims are dismissed before trial . . . the state claims should be
dismissed awell[]” ”® and “if it appears that the state issues substantially predominate . . . the
state claims may be dismissed without prejudice and left for resolution to statalgiBtiiThe
federal supplementary jurisdiction statut8,U.S.C. § 1367codifies these principles as it
“provides conditions where district courts may decline to exercise supplemeisaiction.”

With the dismissal of the second and eigtdhiss of action, state lawauses of action
now predominate in the Complaint, in particular as to the Monticello Defendants. 2hder
U.S.C. § 1367(c)(2)pendent supplementailrisdiction will not be exercisedver the Monticello
Defendantsand over the causes of action in which the gr@ynamed. These claims are

dismissed without prejudice so they may be adjudicated in Utah state court.

ORDER

IT IS HEREBY ORDERED that the Motidhis GRANTED. Plaintiffs’first ard eighth
causs of actionas against Defendants Monticello City, Ty Bailey, and Clayton Black are

DISMISSED with prejudice. Pendent jurisdiction will not be exercised over thaimeng

70 Estate of Harshman v. Jackson Hole Mountain Resort C878.F.3d 1161, 1164, 1165 (10th Cir. 2004)
1d. at 1165

72 United Mine Workers of Am. v. Gibl&83 U.S. 715, 726 (1966)

=d.

74\d. at 727

s Estate of Harshmar879 F.3d at 1165

6 Monticello Defendants’ Motion for Summary Judwent,docket no. 70filed February 23, 2018.
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causes of against DefendaMsenticello City, Ty Bailey, and Clayton Black Plaintiffs’ fourth,
fifth, and seventh causes of actioand these claims are DISMISSED without prejudice.
Signed Septembef722018

BY THE COURT

David Nuffer
United States District Judge
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