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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

RYAN HART,
Plaintiff MEMORANDUM DECISION AND
' ORDER
V.
CONNECTED WIRELESS, INCet al, Case N02:17-CV-186-TS
Defendars. District Judge Ted Stewart

This matter is before th€ourt onthreecompeting motions-Rlaintiff Mr. Ryan Hart’s
(“Plaintiff”) Motion to Reopen Case, Defendant Sprint Solutions, Inc.’s (“Sprik€hewed
Motion to Reopen Discovery and Extend Time for Filing Dispositive Motion, and Sprint’s
Motion for Judgment on the Pleadings. For the reasons discussed theda®qurt willgrantthe
Motion to Reopen Case, grant in part the Renewed Motion to Reopen Discovery and Extend
Time for Filing Dispositive Motionand grant the Motion for Judgment on the Pleadings.

. BACKGROUND

This caseevolves arounlaintiff's allegation that his former employer, Connected
Wireless, Inc. (“Connected Wireless”), discriminated against him in ioolaff the Americans
with Disabilities Act (“ADA”), 42 U.S.C. 8§ 1210F seq. According to Plaintiff's Complaint,
Plaintiff began work as a sales consultant for Connected Wireless’s stbheeRrot/o Towne
Centre Mall beginning December 17, 201 Zhis employmeniventsmoothly for about three

months, including bonuses and top salesman commendatiditsnanagement created a new

1 See Docket No. 37 § 13-14.
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requirement thadll sales consultants memorize a verbatim sériplaintiff's diagnosis of
attention deficit hyperactivity disorder (“ADHD”) prevented him from being able tsodfo
Plaintiff requested and was deniadcommodatiomespite providing information about his
diagnosis® Unable to resolve the situation, and sensing increasing hostility toward himself,

Plaintiff left his employmentn March 19, 2018.

Plaintiff filed a Charge of Discriminatioagainst Connected Wirelegdth the Equal
Employment Opportunity Commission (“EEOC”) on August 30, 20X3n October 19, 2016,
Plaintiff received a Notice of Right to Sue from the EE®On January 17, 2017, Plaintiff
originally brought suit against Connected Wireless in the Fourth Judicial Distridt @ditah
County, Spanish Fork DepartménOn March 14, 201 Gonnected Wireless filed a Notice of

Removal, removing to this Court based on federal question jurisdi€tion.

On August 2, 2018, Plaintiff filed an Amended Complaint, adding new defendants
“Sprintcom, Inc, Sprint Corporation, and Does 1-1b.0n August 27, 2018, Sprint filed its

Answer to Plaintiff's First Amended Complaitft On February 12, 2019, Connected Wissle

2 Seeid. at |y 17-21.

3 Seeid. at M 15-16.

4 Seeid. at 1 22-58.

5 Seeid. at 11 59-80.

® See Docket No. 72-1, at 2.

" Seeid.

8 Docket No. 37-2.

9 See Docket Na. 2, at 1; 2-1at18.
10 See Docket No. 2, at 2.

1 See Docket No. 37.

12 Docket No. 46.In its answer, Sprint notes that Plaintiff's First Amended Complaint
improperly names Sprint as Sprintcom, Inc. and Sprint Corporation.
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submitteda Notice of Bankruptcy Filing? and the case was stayed as to Connected Wireless the
following day!* On February 19, 2019, Sprint filed an Emergency Motion to'Séagd

Emergency Motion to Vacate Trial, Reopen Discovery, and Extend Time for Filing Digposi
Motion.'® On February 22, 2019, this Court granted SpriirgergencyMotion to Stay the

actionin its entirety—no longer just with regard to Connected Wireless—pending resolution of
Connected Wireless’ bankruptcy proceedihgsn this Order, the Court noted that it wodkter
address whether it was appropriate to reopen discovery and extend the dispositive motion

deadline once the stay was lift&d.

On July 19, 2019, Plaintiff filed a Motion to Reopen Case, as the automatic stay from
Connected Wireless’ bankruptcy proceedingshited on July 1, 2019° On August 2, 20109,
Sprint filed aRenewed Motion to Reopen Discovery and Extend Time for Filing Dispositive
Motion.?° On August 23, 2019, Sprint filed a Motion for Judgment on the Pleatfings.

II. STANDARD FOR JUDGMENT ON THE PLEADINGS
Sprint seeks judgment on the pleadings ukaeteral Rule of Civil Procedud(c). The

Court applies the same standards in evaluating motions under Rule 12(b)(6) and Rife 12(c).

13 Docket No. 56.

14 See Docket No. 57.

15 Docket No. 58.

16 Docket No. 60.

17 See Docket No. 62.

18 Seeid. at 1.

19 See Docket No. 67.

20 DocketNo. 69.

21 Docket No. 72.

22 See Jacobsen v. Deseret Book Co., 287 F.3d 936, 941 n.2 (10th Cir. 2002).
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In considering a motion to dismiss for failure to state a claim upon which relieecan b
granted under Rule 12(b)(6), all welleaded factual allegjans, as distinguished from
conclusory allegations, are accepted as true and viewed in the light most favorRibiatiff as
the nonmoving party® Plaintiff must provide “enough facts to state a claim to relief that is
plausible on its face?* which requires “more than an unadorned, the-defendant-unlawfully-
harmedme accusation?® “A pleading that offers ‘labels and conclusions’ or ‘a formulaic
recitation of the elements of a cause of action will not do.” Nor does a complaioé stifi
tenders ‘naked assertion[s]’ devoid of ‘further factual enhanceméht.”

“The court’s function on a Rule 12(b)(6) motion is not to weigh potential evidence that
the parties might present at trial, but to assess whether the plaintiff's comjuaaisalegdly
sufficient to state a claim for which relief may be grant€dAs the Court irigbal stated,

[o]nly a complaint that states a plausible claim for relief survives a motion to

dismiss. Determining whether a complaint states a plausible claim forwelief

.. . be a contexdpecific task that requires the reviewing court to draw on its judicial

experience and common sense. But where thepledded facts do not permit the

court to infer more than the mere possibility of misconduct, the comgiamt

alleged—but it has not shownthat the pleader is entitled to relf&f.

In considering a motion to dismiss, a district court not only considers the complaint, “but

also the attached exhibit§?the “documents incorporated into the complaint by reference, and

23 GFF Corp. v. Associated Wholesale Grocers, Inc., 130 F.3d 1381, 1384 (10th Cir.
1997).

24 Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007).

25 Asheroft v. Igbal, 556 U.S. 662, 678 (2009).

26 1d. (quotingTwombly, 550 U.S. at 557) (alteration in original).

2" Miller v. Glanz, 948 F.2d 1562, 1565 (10th Cir. 1991).

28 1gbal, 556 U.S. at 679 (internal citations and quotatiarks omitted).

29 Commonwealth Prop. Advocates, LLC v. Mortg. Elec. Registration Sys., Inc., 680 F.3d
1194, 1201 (10th Cir. 2011).



matters of which a court may take judicial notié.The Court “may consider documents
referred to in the complaint if the documents are central to the plaintiff's cradrtha parties do
not dispute the documents’ authenticify.”
[ll. DISCUSSION
A. MOTION TO REOPEN CASE

As the stay from bankruptcy court has been lifted, this Court will grant Plasrtftion
to Reopen Cas¥. Plaintiff also requests in his motioretithe Court set @ial date. The Court
finds that this would be premature, given the disposition of this casdgaldes to set a trial
date at this time

B. RENEWEDMOTION TO REOPEN DISCOVERY AND EXTEND TIME FOR FILING
DISPOSITIVE MOTION

The Court will grant, in part, Sprint's Renewed Motion to Reopen Discovery and Extend

Time for Filing Dispositive Motion. The Court will exercise its discretiandits authority to

control its docket, to grant the motion only with regar&point’s presentMotion for Judgment

on the Pleadings. The Court will not, however, extend the deadline for any further discovery or

dispositive motions. Below, the Court includes further reasoning concerning thi®decigs
discussion about timeliness of the Motion for Judgment on the Pleadings.

C. MOTION FOR JUDGMENT ON THE PLEADINGS

Sprint’s Motion for Judgment on the Pleadings argues, in relevant part, that Plaintiff has

failed to exhaust his administrative remedies with regard to Sprint and thaifffiams not

30 Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308, 322 (2007).
31 Jacobsen v. Deseret Book Co., 287 F.3d 936, 941 (10th Cir. 2002).
32 see Docket No. 67.



alleged Sprint isis “employer” as required for ADA liability® Sprint also mkesother
arguments relevant to Plaintiff's claims1®34 However, Plaintiff concedes that only claims 1
2 apply to Sprin®® Plaintiff does not contest the Motion for Judgment on the Pleadimigs
pertains to claims-3103¢ Therefore, the Court need omyamine arguments concerning claims
1-2 here. Plaintiff argues that Sprint's Motion is untimely, that Sprint forfeited hy daly
argument that Plaintiff failed to exhaust administratemmedies, and that the Motion should be
denied because Plaintiff's complaint based on agency theory is wefi’pled.
1. Timeliness

Plaintiff argues that Sprint’s Motion is untimely, as it was madugust 23, 2019, long
after the December, 2018 deadline for dispositive motions set by the C&uBprint contends
that, as a latadded defendanit,was not represented at tstatusconferencevhere that
deadline was seind did not becomaware of tle dispositive motionleadline until it had
lapsed®® Contradicting this assertion, howevBprint’'s counsel affirmatively stateoh October
11, 2018—two months after theatisconference antivo months beforéhe dispositive motion
deadline lapsed-thatthey“agree to the esting calendar and schedule for this cae.”

Sprint’'sMotion does not comport with the previously entered SchedulidgrO

However, strict adherence to the Scheduling Order wionddarably émageboth parties’

33 See Docket No. 72.

34 Seeid. at 11-13.

35 See Docket No. 74, at 10.
36 Seeid.

37 Seeid. at 3-9.

38 See Docket No. 74, at 3—4.
39 See Docket No. 68, at 3.

49 Docket No. 48, at 2.



ability to proceed, given the circumstes If the Courtwere to @force the December 7, 2018
dispositive motion deadline, it would also be requiredrforce the pretrial disclosurdsadline.
Under Federal Rule of Civil Procedz6(a)(3)B), parties must make pretrial disclosures at
least thirty days before trial. With a trial dateMeirch 11, 2019, pretrial disclosures were due
by at leasthirty days prior to that date—dfebruary9, 2019. Neither party, however, submitted
any such disclosures to the Coufthe Court later stayed the caseFebruary 22, 2019, pending
resolution of Connected Wireless’ bankruptcy proceedthgghe deadline for pretrial
disclosures, however, lapsed before the Court stayed the case and should have been honored.
According to Rule 37(c)(1), “[i]f a party fails to provide information or identify anests
as required by Rule 26(a) or (e), the party is not allowed to use that information os\ugtnes
supply evidence on a motion, at a hearing, or at la tinéess the failure was substantially
justified or is harmless* Having failed to submit any pretrial disclosures, both parties would
likely be prevented from presenting any evideocwitnessesit trial. This would not be in
either party’s interestTherefore the Court—in its discretion arekercisingts authority to
control its docket-will not hold either party to the Scheduling Order.

2. Exhaustion of Administrative Procedure

Claim 1 alleges discrimination under the ADA against a qualified individual with a
disability.** Claim 2 alleges retaliation against Plaintiff for invoking rights under the ADA.

Regarding these claimSprint contends that Plaintiff cannot sue it underAbBé& because

41 See Docket No. 62.

42 Fed. R. Civ. P. 37(c)(1).

43 See Docket No. 37 11 102-17.
44 Seeid. at 9 118-29.



Plaintiff failed to exhaust administrative remedies with regard to Sprititle | of the ADA
requires a plaintiff to exhaust her administrative remedies before filing*$ufT he first step to
exhaustion is the filing of a charge of discrimination with th©EE*+’

Courts generally impose a “strict requirement that each defendant must have been
specifically named as the respondent in the EEOC ch&fg8print is not specifically named in
Plaintif’'s EEOC submissiof® In Romero v. Union Pacific Railroad, however, the Tenth
Circuit recognized aarrow exception to this specific naming regoientwhere (1) “the
defendant was informally referred to in the body of the chamyg2) “there is sufficient
identity of interest between the respondent and the defendant to satisfy the intejttien of
discrimination statuteshat the defendant have notice of the charge and the EEOC have an
opportunity to attempt conciliatior?®

In the present case, Sprint was not informally referred to in the body of the éhaoge,
only the second option is available as a possible exception. To determine this option’s
applicability, a court must examiriee fourRomero factors below:

(1) whether the role of the unnamed party could through reasonable effort by the

complainant be a&ertained at the time of the filing of the EEOC complaint; (2)

whether, under the circumstances, the interests of a named are so similar as the

unnamed partg that for the purpose of obtaining voluntary conciliation and
compliance it would be unnecessary to include the unnamed party in the EEOC

proceedings; (3) whether its absence from the EEOC proceedings resultedlin ac
prejudice to the interests of the unnamed party; (4) whether the unnamed party has

45 See Docket No. 72, at 6-7.

46 Jonesv. U.P.S, Inc., 502 F.3d 1176, 1183 (10th Cir. 2007).

A71d.

48 Romero v. Union Pac. RR,, 615 F.2d 1303, 1311 (10th Cir. 1980).
49 See Docket No. 72-1.

0 Romero, 615 F.2d at 1311.

51 See Docket No 72-1;see also Docket Nos. 37, 37-2.
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in some way represented to the complainant thatrelationship with the
complainant is to be through the named padty.

The Court willexamineeach factor in turn.
a. Whether the Role of Sorint Could be Ascertained

This factor weighs ifsprint'sfavor. Plaintiff claims he “was not made aware of the facts
giving rise to his agency claim and thus could not have named Sprint at the time he filed his
charge, and [Connected Wireless’s] consistent staaikng ensured that [Plaintiff] would never
discover the relationship within the statute of limitatio®s Plaintiff does not discuss what this
stonewalling involved or how it “ensured” that Plaintiff would not discover Sprinévagice to
his claim untiltoo late. While he explains that he was “not made aware of” facts underlying his
agency claim, he does not address whether such information was readily avaiiatdenb filed
his EEOC claim.

In contrast Plaintiff alleges that “Connected Wireless sells or sold only Sprint
merchandise?* and “Connected Wireless’s employees go or went through engpl@ining at
Sprintcom locations given by Sprintcom employees or representativ@his suggests
Plaintiff, when employed at Connected Wireless, would have been aware of his eraployer
connection to Sprint.

b. Smilarity of Interests
The second factor also weighs in favor of Sprint. IrAmst Amended Complaint,

Plaintiff makes several claims concerning the connection between Sprint and t€dnnec

52 Romero, 615 F.2d at 131g@nternal citations and quotation marks omitted)
3 Docket No. 74, at 7.

54 Docket No. 371 92

|d. aty 93



Wireless®® He claims that “Connected Wireless is the general or other agent of $pmifitc
“Connected Wireless acts on Sprintcom’s behalf, its actions are subjechtod®ps control,

and Connected Wireless has assented to the agency relatioti$fiprinected Wireless is a
subagent of Sprint>® “Sprint and Sprintcom substantially conteal Connected Wireless’s
activities, training, and business practices:Sprint is vicariously liable for Connected
Wireless’s actions® and “Sprint and Sprintcom are jointly and severally liable for Connected
Wireless’s actions and for each prayer feref in this action.®! As noted above, in a motion
for judgment on the pleadings, a court must view all wkdhded factual allegations in the light
most favorable to the non-moving partiere, the Plaintiff? However, welpleaded factual
allegationsgmust be distinguished from conclusory statem&highich is what the Plaintiff
provides above. To support his claims, Plaintiff provides only that “Connected Wirdless se
sold only Sprint merchandisé*and “Connected Wireless’s employees go or went through
employee training at Sprintcom locations given by Sprintcom employees or represeftatives
Even with the Court taking these allegations as true, they are insufficient to shoprihés S

interess are so similar to those of Connected Wireless, for the purpose of obtaining voluntary

56 Seeid. at 11 89-99.

51d. at T .

81d. at ] 95.

51d. at T 96.

€01d. at  97-98.

6l1d. at 1 ®.

%2 See GFF Corp., 130 F.3cat 1384.
63 Seeid.

64 Docket No. 371 92

®51d. at 93
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conciliation and compliance, that it would be unnecessary to include Sprint in the EEOC
proceedings.

In a similar caseBowlesv. Grant Trucking, LLC, this Courtrecertly foundthattwo
parties’ interests weneot sufficiently similar under th&omero factors where the unnamed party
couldhave raised defenses at the EEOC stage that were not available to the otltérkpearey.
Sprint suggesti its Motion that it is ot liable to Plaintiff under the ADA because, as a
company one step removed from Plaintiff, it is not and was not Plaintiff's “empléyegrint
would likely have argued this defense at the EEOC stage, given the opportunity. This differs
from defensesvailable tothe named defendant and direct emplp@eannected Wireless

In Buffi v. Snclair Qil Co., this Court previousljound that two parties’ interests were
sufficiently similar under th®omero factorswhere they were part of the same comp&nyhe
company was the named party, and the unnamed party was an employee whose conduct in an
official capacityperpetuated the EEOC clafth.The Court found that the two parties’ interests
were sufficiently similar under tHeomero factors, because “the two parties rise or fall togéther,
the company would have had to speak with the employee to understand the eonflfailure
to name themployee “would not have affected the potential for resolution of Plaintiff'sislai
via voluntary conciliation.® The present case deals with two separate companies with distinct

defenses and is more similarBowles thanBuffi.

%6 See Bowles v. Grant Trucking, LLC, No. 1:16€V-123-DB, 2018 WL 1033206t *4
(D. Utah Feb. 22, 2018).

67 See Docket No. 72, at 7-11.

%8 See Buffi v. Sinclair Qil Co., No. 2:12€V-92-TS,2012 WL 2886705at *4 (D. Utah
July 13, 2012

69 Seeiid.
O Seeid.
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c. Actual Prgjudice
While neither party addresses the third factor head-on, this fact@thelesfavors
Sprint. Sprint suggesiswas prejudiced by not being able to participate in the EEOC
proceedings.t asserts,
[n]othing in the EEOC charge and other documents would ceea¢@asonable
expectation that a discrimination claim was being (or would later be) asserted
against Sprint. Further, there is no allegation in the [First Amended Complaint] (or
evidence) that Sprint ever received notice of ¢tharge or [was] provided an
opportunity to respond to said allegations or conciliate the cldefsre the
EEOC?
In addition, as noted above, Sprint’'s Motion includes the defense that it is not an “emmoyer” t
the Plaintiff for ADA purpose$? Sprint did not have the opportunity to raise this defense at the
EEOC proceedings, which supports the notion that it was prejudiced by not being named at that
stage
Plaintiff contends only that “Sprint was put on constructive notice when its agent
[Connected Wireless] was given actual notice of the charge and refused to satisfacto
respond.”® He does not provide any factual supporttiiis claim of constructive notice. Nor
doesPlaintiff offer any other information to show that Sprint has not faced actual prejudice as an
unnamed party in the EEOC proceedin@ieindividual chargdiling requirementor
employment discrimination claims “intended to protect employers by giving them notice of the

discrimination claims being brought against them, in addition to providing the EEOC with an

opportunity to conciliatéheclaims.””* As such, Sprint’s assertion that it had no such notice—

Y Docket No. 72, at 7.

2 Seeid. at 7-11.

3 Docket No. 74, at 7.

"4 Foster v. Ruhrpumpen, Inc., 365 F. 3d 1191, 1195 (10th Cir. 2004).

12



and the lack of any factual assertions to the contrary from Plaiiif§-this factor inSprint’s
favor.
d. Representations by Sorint to Plaintiff Regarding Connected Wireless
Plaintiff does not claim Sprint made any representations tdHatrits relationship v
the Plaintiff was to be through Connected Wirel@sbleitheris thereevidence of any such
representation in either partydeadings. Therefore, this factor weighs in favor of Sprint.
Each of theRomero factors weighs in Sprint’s favor. Accordingly, the Court finds that
Plaintiff hasfailed to exhaust his administrative remedies with respect to Sprint.

3. Forfeiture of Chargé-iling Requirement

Earlier this year, the Supreme Court held that Title VII's charge-filing pavisi nota
jurisdictionalrequirement but rather a mandatory processing’PulEne requirements for filing
a chargewith the EEOQunder the ADA are the sametha®se under Title VII/ Importantly,
this means thaunlikeajurisdictional requirementhis chargefiling requirementan be
waived./® Thereforejt “must be timely raised to come into pla$?."Plaintiff correctly points
this out, and thenlaimsthat Sprint forfeitedny objectiorto charge-filing requirements by not
raisingthe issue “promptly8® Plaintiff, however, offers no discussion concerning what
constitutes “prompt” assertion of tdefense.The Supreme Court and Tenth Circuit have found,

on a number of occasions, that parties forfeited their defense under a claissipgcele

> See Docket No. 37189-99. Plaintiff makes no reference to Sprirthia allegations
of hisFirst Amended Complaint outsidleese pages.

6 See Fort Bend Cty. v. Davis, 139 S. Ct. 1843, 1850-51 (2019).
77 e 29 C.F.R. § 1601.6 (2009, seq.

8 See Fort Bend Cty., 139 S. Ct. at 1846.

?1d.

80 See Docket No. 74, at 6.
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through tardines&: However, these cases involve parties tiated to asseduch adefense

until after the court reached the merits of the c¥sén the present case, this Court has not yet
reached the meritdMoreover, Sprint raised the failure to exhaust in its Answer as an affirmative
defense, and that defense was the subject of prior motion pr&ictitesrefore, the Court does

not findthat Sprint hasforfeited its right tanvoke the chargéiing rulein its defense.

4. Conversion from Rule 12(c) to Rule 56 Motion

Plaintiff contends that Sprint’s Motion impermissibly introduces information beyond the
pleadings and must be treated as a motiosdmmmary judgmentnder Federal Rule of Civil
Procedure 56* The documents that are “beyond the pleadings,” according to Plaintiff, consist
of “an affidavit and a copy of the discrimination char§e.However, as stated above, the Court
“may considedocuments referred to in the complaint if teeuments are central to the
plaintiff's claim and the parties do not dispute the documents’ autheriti€iffhe charge of
discriminationpresentedhere is a copy of Plaintiff’'s chargied with the Utah Anti

Discrimination & Labor Division and the EEOC on August 30, 2813 he Court’s review of

81 See Eberhart v. United States, 546 U.S. 12, 19 (2008) (findirthatgovernment
forfeited its defense of untimelinelsg failing to mise it until aftedistrict court reachethe
merits);Kontrick v. Ryan, 540 U.S. 443, 456—-60 (2004) (finding thabtbrforfeited the
argument of utimeliness where he first raisedoih motion for reconsideration and on appeal,
having failed ¢ raise it before couresolvedmatter on merifs Huerta v. Gonzales, 443 F.3d
753, 755-56 (10th Cir. 2008) (findirtlgatgovernment waived argument that petitioner’s claims
wereuntimely by not raising them until after Board of Immigration Appeals had addressed
claims on the merits)

82 Soe Eberhart, 546 U.S. at 1¥Kontrick, 540 U.S. at 456—6Muerta, 443 F.3cat 755—
56.

83 See Docket Nos. 46, 60.

84 See Docket No. 74, at 4-5.
81d. at 4.

86 Jacobsen, 287 F.3dat 941.
87 See Docket No. 72-1.
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the charge of discrimination does not necessitate converting the Motion into a Rule 56 motion.
This isbecaus¢he chargevas referred to irhie complaint® the fact that a requisite charge was
filed with the EEOC before Plaintiff initiated the present litigation is central to thetiFlain
claim, and neither party disputes this document’s authenfftity.

The affidavit in question is an affidavit by Mr. Ethan D. Thomas, counsel for Sprint,
declaring that the charge of discrimination is a true and correct copy of the ttretrBéaintiff
filed against Connected Wireless and later provided to counsel’s office on January 29, 2019.
However, neher party has contested the authenticity of the charge of discriminai®a.
result, the Court does niquireevidence of its authenticity and need not consider this
document to render its decisiomherefore, agairthere is no need to convert the Rule 12(c)
motion into a motion under Rule 56.

V. CONCLUSION

It is therefore

ORDERED that Plaintiff’'s Motiorito Reopen Case (Docket N0.)63 GRANTED.

ORDERED thatSprint'sRenewed Motion to Reopen Discovery and Extend Time for
Filing Dispositive Motion(Docket No. 69is GRANTEDIN PART, as set forth above.

ORDERED thatSprints Motion for Judgment on the Pleadings (Docket No. 72) is
GRANTED.

DATED this Dth day ofOctober 2019.

88 See Docket No. 37 1 81.
89 Jacobsen, 287 F.3dat941.

90 See Docket No. 72-2.
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BY THE COURT:

Ted Stewart ’/

United States District Judge
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