Lee v. Utah Department of Corrections et al

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

ARTHUR RANDALL LEE,
. MEMORANDUM DECISION &

Plaintiff, DISMISSAL ORDER
V.
JOSEPH COOMBet al, Case N02:17-CV-301-TS

Defendars. District Judge Ted Stewart

BACKGROUND

* May 1, 2017 Plaintiff filed prisoner civil-rights corlaint, asserting federal civil rights

violated in 2014. (Doc. No. 5.)

* November 1, 2017 Court dismissed Defendant Utah Department of Correctoorslered

service of process on remaining defendanefeBdants were ordered to
file in sequencan answer, Martinezreport, and a dispositive motion.
(Doc. No. 13.0rder further sted, “If served with a summaijydgment
motion . ., Plaintiff mustsubmit a esponse within 30 days of the
motion’s filing date.” (d. (emphasis addéd

* February 16, 2018 Defendantdiled answer. (Doc. No. 27.)

* April 11, 2018

« May 7, 2018

* May 17, 2018
¢ June 18, 2018

e June 21, 2018

Plaintiff movedfor time extension for response to answer. (Doc. No. 36.)
He states, “If for any resmn plaintiff cannot obtain counsel by June 10,
2018 he will be prepared to respond to defendant[s], point for pditf).” (

Court denied motion for time extension, noting, “There is no procedural
rule allowing a response to answers.” (Doc. No. 37.)

Defendants filedartinezreport. (Doc. No. 40.)
Defendants filedotion for Summary Judgment. (Doc. No. 42.)

Defendants fild notice of change of address for Plaintiff. (Doc. No. 44.)

Doc. 47
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» December 212018 Court ordered Plaintiff to withithirty days show cause why action should
not be dismissed for failure to prosecute fledresponse. (Doc. No. 46

The Court has not hed from Plaintiff since April 112018 (over ten months ago).
ANALYSIS

Federal Rule of Civil Procedure 41(b) allows involuntary dismissal of amnd§ijf the
plaintiff fails to prosecute or to comply with . . . a court order.” Fed. R. Civ. P. 41(b). The Cour
may dismiss actionsua spontdor failure to prosecut®lsen v. Mapes333 F.3d 1199, 1204 n.3
(10th Cir. 2003) (stating, thoudRule41(b) requires defendant file motion to dismiss, Rule has
long been construed to let coudismiss actionsua spontevhen plaintiff failsto prosecute or
comply with orders)see also Link v. Wabash R.R. C&70 U.S. 626, 630 (stating court has
inherent authority to clear “calendar[] of cases that have remained dormant bd¢hase o
inaction or dilatoriness of thgarties seeking relief’Bills v. United States857 F.2d 1404, 1405
(10th Cir. 1988) (recognizingsmmissal for failue to prosecute as “standard” way to clear
“deadwood from the courts’ calendars” when prolonged and unexcused deliaynidiyr).

Generally, “a district court may, without abusing its discretion, [dismisssavithout
prejudice] without attention to any particular procedurBssious v. Two Unknown B.I.C.E.
Agents at Araphoe County Justice C#92 F.3d 1158, 1162 (10th Cir. 2007). But, a dismissal
without prejudice is effectively a dismissal with prejudice if the statute of limitatiamgxpired
on the dismissed claim&ocolay v. N.M. Fed. Sav. & Loan Ass968 F.2d 1017, 1021 (10th
Cir. 1992). Thus, the Court mudetermine if the statute of limitationsshexpired on Plaintiff's
claims if he were to refile them after dismissal.

“Utah’s fouryear residual statute of limitations. governs suits brought under [§] 1983.”

Fratus v. Deland49 F.3d 673, 675 (10th Cir. 1995). And “[a]ctions under § 1983 normally



accrue on the date of the [alleged] constitutional violatiGaifza v. Burnejt672 F.3d 1217,
1219 (10th Cir. 2012ps 81983 claims “accrue when the plaintiff knows or has reason to know
of the injury that is the basis of the actionNorkman v. Jordar32 F.3d 475, 482 (10th Cir.
1994). The Court notes that “[a] plaintiff need not know the full extent of his injuries bbéore t
statute of limitations begins to rurridustrial Constructors Corp. v. U.S. Bureau of
Reclamation15 F.3d 963, 969 (10th Cir. 1994ge also Romero v. Landd61 F. App’x 661,
669 (2012) (8 1983 casand“it is not necessary that a claimant knailof the evidence
ultimately relied on for the cause of action to accr@8ake v. Bd. of Regents of State of Kan.
991 F.2d 628, 632 (10th Cir. 1993) (emphasis in original).

Applying the fouryear statut®f limitations herethe Court concides that Plaintiff's
claims likelywould be barred as untimelyriéfiled after dismissaPlaintiff’'s claimsarise from
alleged eventsccurring in 2014. Aside from this pending lawsuit, stegute of limitations
would haveexgred in 2018. It is nowebruary2019. Thus, a dismissal here would operate as a
dismissal with prejudice.

Whenthe dismissald effectivelywith prejudice, this Court applies the factors from
Ehrenhaus v. Reynoldd65 F.2d 916 (10th Cir. 1992)amely, “(1) the degree of actual
prejudice to [[2fendarg]”; (2) “the amount of intedrence with the judicial proces$3) the
litigant’s culpability; (4) whether the court warned the noncomplying litigaattdismissal of
the action was a likely sanction; and (5) “the efficacy of lesser sanctldnat’921 (internal
guotation marks omitted).iBmissal with prejudicés proper only when these factors outweigh
the judicial system’s strong preference to decide cases on the DeB&rdeleben v. Quinlan

937 F.2d 502, 504 (10th Cir. 1991 hdEhrenhaudactors are not “a rigid test; rather, they



represent criteria fahe district court to consider [before] imposing dismissal as a sanction.
Ehrenhaus965 F.2d at 921see also Lee v. Max Int’l, LL&38 F.3d 1318, 1323 (10th Cir.
2011) (“TheEhrenhaudactors are simply a neexclusive list of sometimeselpful ‘criteria’ or
guide posts the district court may wish to ‘consider’ in the exercise of whsitatways be a
discretionary function); Chavez v. City of Albuquerqué02 F.3d 1039, 1044 (10th Cir. 2005)
(describingehrenhaudactorsas“not exhaustive, nor . . . equiponderan&ychibeque v.
Atchison, Topeka & Santa Fe Ry. C#),F.3d 1172, 1174 (10th Cir. 1995) (“[D]etermining the
correct sanction is a fact specific inquiry that the distietrt is in the best position to make.”).
The Court nav considers the factoes follows:

Factor 1: Degree of actual prejudice to Defenddsjudice may be inferred frodelay,

uncertainty, and risingttorney’s feedr-aircloth v. HickenlooperNo. 18-1212, 2018 U.S. App.
LEXIS 36450, at *5 (10th Cir. Dec. 26, 2018) (unpublishddhes v. ThompspA96 F.2d 261,
264 (10th Cir. 1993)ee alsdAuto-Owners Ins. Co. v. Summit Park Townhome A$86 F.3d
852, 860 (10th Cir. 2018) (conclumg) substantial igjudice when laintiff “sparked months of
litigation” and defendants “wastd eight months of litigation”Riviera Drilling & Exploration
Co. v. Gunnison Energy Carptl2 F. App’x 89, 93 (10th Cir. 2011) (unpublished) (approving
district court’s observation thatlelay would ‘prolong for the defendants the substantial
uncertainty faced by all parties pending litigation’”) (citation omitted).

Reviewing this case’s docket, the Cooadncludeghat Plaintiff's neglect prejudices
Defendars. Starting more than fifteen months agm November 7, 20tfvhen summonses
were executed)efendand have defended this lawsuit in good faith. They lesely adhered

to the Court’s order, (Doc. No. 13), to submit an answer, (Doc. NoMa&rtinezreport,(Doc.



No. 40), andsummaryjudgment motion(Doc. No. 42. TheMartinezreport and summary-
judgment motions thoroughly recitiee facts ad law, analyz¢he issuesand provide four
relevant exhibits with evidentiagupport. (Doc. Nos. 40 & 4PThis all took considerable tien
and resources from Defendaréed all for naght as Plaintiff has beemtirelyunresponsive.
Defendants have wasted more than fifteenthsof litigation since they were first served. To
let the cas@roceed when Pilatiff has not met his dutiesightrequire Defendastto spend
more unnecessary time and money to defend a cadel#atiff seems to have nioterest in
pursuing. This factor weighs towaditsmissal See Klkhorst v. Medtronic, Ing No. 18ev-580-
KLM, 2018 U.S. Dist. LEXIS 215598, at *8 (D. Colo. Dec. 19, 2058k alsdlolefree v.
Amerigroup Kan., Ing No. 18-2032=M-TJJ, 2018 U.S. Dist. LEXIS 195448, at *5 (D. Kan.
Nov. 15, 2018) (“Defendants have had plaintiff's allegations pending in an open courtrcase fo
nearly ten months, with no end in sight. Plaintiff, on the other hand, has shown litéstimter
pursuing her claims or following court ordeps.”

Factor 2:Amount of interference witfudicial processlin Jonesthe Tenth Circuit

concluded that Plaintiff hadgnificantly interfered with the judicial process when he failed to
answer ashoweause order ofjoin atelephone conferencéones 996 F.2d at 265. Though Jones
later argued that thdistrict court could havabated the sudnd revisited the status in three to
six months, the court noted that abeyance would have delayed the procdedihgsther

parties and the could. The court said,It similar circumstances, we have held that a district
court could find interference with the judicial process when the plaintiff ‘reggatmore|[s]

court orders and thereby hinder[s] twurt's managemerf its docket and its efforts to avoid

unnecessary burdens on the court and the opposing pédtyitation omitted).



Meanwhile, inVillecco, the Tath Circuit determined that plaintiffreaty interfered
“with the judicialprocess by failing to provide the court watcurrent mailing address or an
address that he regularly checked; respond to discovery requests; appedeposition; list
any fact witnesses or otherwise comply with the court's Initial PretrialrQrdeespond to the
Defendants' Motion to DismissVilleco v. Vail Resorts, Inc707F. App’x 531,533 @0th Cir.
2017);see alsdanks v. Katzenmeyed80 F. App’x 721, 724 (10th Cir. 2017) (unpublished)
(“[H]e did not (1) respond to the order to show cause or (2) notify the court of his change of
address as required by the local rules, even though his past actions show he was$ thwar
requirement.); Taylor v. Safeway, Inc116 F. App’x 976, 977 (10th Cir. 2004) (dismissing
underEhrenhausvhen “judicial process essentially ground to a halt when [Plaintiff] refused t
respond to either the defendant[s’ filings] or the district court’s ordd{di¢n v. Reed &
Carnick No. 95-4196, 1997 U.S. App. LEXIS 430, at *4 (10th Cir. Jan. 9, 1997) (unpublished)
(“Plaintiff's willful failure to comply with the orders of the district court floute@ ttourt’s
authority and interfered with the judicial process.” (Internal quotation marksitation
omitted.)). “[F]ailure to respond to court orders cannot be ignotzalfis v. Miller, 571 F.3d
1058, 1062 (10th Cir. 2009).

Likewisehere this CourtdetermineghatPlaintiff's failure to prosecute hisaseand
specificallyhisfailure to complywith court aders,necessarilynterfereswith effective
administrationof justice.Theissuehere"is respecfor thejudicial process and thaw." See
Cosbyv. Meadors 351 F.3d 1324, 1326-27 (10@ir. 2003).Plaintiff's failureto puthimsef in a
positionto complywith courtordersdisrespectshe Courtandthejudicial processPlaintiff's

neglecthascausedhe Courtandstaffto spendunnecessariime andeffort. The Court'sfrequent



review of the docketandpreparatiorof ordersto movethis casealonghaveincreasd the
workload of the Courandtakeits attenton awayfrom othermattersin which partieshavemet
their obligationsand deserveprompt resolution otheirissues:This orderis a perfectexample,
demonstrating the substantimhe andexpenseequiredto performthelegalresearchanalysis,
andwriting to craftthis document.'Lynnv. RobertsNo. 01-cv-3422MLB, 2006U.S.Dist.
LEXIS 72562,at*7 (D. Kan.Oct. 4, 2006).

This factor also weighs towardismissal. SeeKalkhorst,2018 U.S. Dist. LEXIS 215598,
at *8-9; see alsdstate of Strong v. City of Northgledo. 1:17ev-1276 WJM-SKC, 2018 U.S.
Dist. LEXIS 211095, at *10 (D. Colo. Dec. 14, 2018) (report & recommendation) (“It is hard to
fathom how failing to respond to orders of the federal district court wuntltchterfere with the
judicial process.” (Emplsas in original.)).

Factor 3: Litigant’s culpabilityProofof culpability may be drawn from Plaintiff’s failure

to provide an updated address and respond to Defendants’ summary-judgmentSaetion.
Villecco, 707 F. App’x at 534see also Faircloth2018 U.S. App. 36450, at *6 (finding
culpability when plaintiffsdely responsible for not updating address and respondisigow-
cause ordgr Stanko v. Davis335 F. App’x 744, 747 (10th Cir. 2009) (unpublishe@p( at
least seven months, Stanko failed to follow this order. The district court ordered Siahkovt
cause for this failure. Stanko made no effort to explain his failure regardingstncse
months.); Theede v. U.S. Dep't of Lahdr72 F.3d 1262, 1265 (10th Cir. 1999) (stgtplaintiff
at faultfor inability to re@ive court filings based on failure to notify court of correct address).
Earlier in thiscase, Plaintiff showed he couite a complaint on his own and respond to

Court orders. (Doc. Nos. 5, 7-9, & 1Bgcause the lagime Plaintiff reached out tthe Court



was when he filed hi8pril 11, 2018motion for a time extensiam respond to Defendants’
answey (Doc. No. 36), he was cleardyvare of the&November 1, 2017 Order, in which the Cour
requiredservice of process on defendants; defendants to answer; defendants Mafilmez
report; defendants to file a dispositive motion; and Plaintiff to respond to the digpasition.
(Doc. No. 13) Sill, almost eightmonths have passed stbefendants’ summatudgment
motion was filed, wit no response or word from Plaintiff. And Plaintiff has not responded to the
order to show cause or notified the Court whether he has again changed his address,ghough hi
past actions indicate thae knew that he shoul8ee Banks680 F. App’x at 724.

This factor weighs in favor of dismissal.

Factor 4: Whether Court warned noncomphitigant that dismissalvaslikely sanction

In Faircloth, the courtwice warnedlaintiff that failure tocomply coudtl result indismissal.
Faircloth, 2018 U.S. App. 36450, at *7. On appeal, when plaintiff ardnestid not gethese
warnings, the Tenth Circuit stated, “But he could have received the warnings hadpgied
with the local rule requiring hinotupdate his address. Because he did not, the court's only
option was to mail documents to him at his last known address. These mailings eahstitut
effective service [unddfed. R. Civ. P. 5(b)(2)(C)].Id; see als@’Neil v. Burton Grp, 559 F.
App’x 719, 722 (10th Cir. 2014) (unpublished) (affirmigigmissal withprejudice for failure to
appear especially after party was repeatedyned of consequenges

Here, the Court said in February 2, 2@48&t “[i]f served with a summasjudgment
motion . . . Plaintifimustsubmit a response within 30 days of theio®s filing date.” (Doc.

No. 13(emphasis adde¢d And, in December 222018,the Court warned that without a response



within thirty days Plaintiff's case would “be dismissed faildre to prosecute and failure file
a response.” (Doc. No. 46.) There can be no mistaking the Court’s intentions.

Factor 5: Efficacy of lesser sanctioddso in Faircloth, the district court had decided

that no lesser sanctidghan dismissal could be effective whenHgg]court had been unable to
receive a response from Mr. Faircloth and had no way of learning where Mrotfawels or
when he would disclose his new addressircloth, 2018 U.S. App. 36450, at *7-8. Duethos
uncertainty, the court reasonably concluded that dismissal was necésshary.
And in Villeco, dismissalWwas approveavhen, “gven Villecco'sfailure to communicate,
to respond to any notices or the Motion to Dismiss, or to comply with any deadlines, the
[district] court found no lesser sanction than dismissal would be effectiletco, 707 F.
App’x at 533.The Tenth Circuit saithat “[a] lesser sanction would be ineffective because a stay
would not have a ‘real impact on [Plaintiff] in encouraging responsivehédsat 535;see also
O’Neil v. Burton Grp, 559 F. App’x 719, 722 (10th Cir. 2014) (unpublished) (“[S]imply because
lesser sartions were available does not mean that the court was obligated to apply them.”).
In yet anothecase, the Tenth Circustatedthat thoughdismissalshould be imposed

only after careful exerse of judicial discretion," it

is an appropriate disposition against a party who disregards court

orders and fails to proceed as required by court rule®ismissal

of the[casel]is a strongsanctionto besure,butit is notrifling

matterfor [a party] to abuseour office by disapgaringandfailing

to meetourdeadlinesThe federal courts are not a playground for

the petulant or absent-minded; our rules and orders exist, in part, to

ensure that the administration of justice occurs in a manner that

most efficiently utilizes limitegudicial resources.

United Statesexrel. Jimenez. HealthNet,Inc., 400 F.3d 853, 855, 856 (10thr. 2005)



It is true that, for gro separty, “the court should carefully assess whether it might . . .
impose some sanction other than dismissal, so that the party does not unknowinglyityige its
of access to the courts because of a technical violadmenhaus965 F.2d at 920 n.3ge also
Callahan v. Commun. Graphics, In657 F. App’x 739, 743 (10th Cir. 2016) (unpublished)
(" The Court has been beyond lenient with Plaintiff throughout these proceedings based on his

pro sestatus.”)(Citation omitted.))On the other handm]onetary sanctions are meaningless
to a plaintiff who has been allowed to proc@efbrma pauperis Smith v. McKunge345 F.
App’x 317, 320 (10th Cir. 2009) (unpublished), Riviera Drilling & Exploration Co. v.
Gunnison Energy Cortp412 F. App’x 89, 93 (10th Cir. 2011) (unpublished) (“Becauser
had filed for bankruptcy, a financial sanction was out of the question.”

Again, dismissals adrasticsanction, but th&enthCircuit has“repeatedlyupheld
dismissalsn situationswherethepartiesthemselveseglectedheir casesor refusedo obey
courtorders.”Greenv. Dorrell, 969 F.2d 915, 917 (10tir. 1992). Dismissalis warranted
whenthereis apersistenfailure to prosecutehe complairt. SeeMeadev. Grubbs,841 F.2d
1512, 1518 n.6, 1521-22 (10@ir. 1988).

Applying theseprinciples the Court concludesatno sanctionessthandismissalwould
work here First, thoughPlaintiff is pro se heis notexcusé from neglect SeeGreen,969 F.2d
at 917 SecondPlaintiff hasneglectedhis casesothoroughlythatthe Court doubtsnonetaryor
evidentiarysanctionsvould beeffedive (evenif suchsanctions could beotivatingfor an

indigent,pro seprisoner).Thisis becausehereis noway for the Courtto evenknow whether

Plaintiff is receivingits orders.“It is apparent that Plaintiff is no longer interested in and/or

10



capable of prosecuting his claims. Under these circumstances, no lessensanesrranted
and dismissal is the appropriate resWfidikhorst,2018 U.S. Dist. LEXIS 215598, at *12-13.
CONCLUSION
Havingcomprehensively analyzed tBfrenhaudactors against the timeline and
Plaintiff's total ladk of responsiveness here, the Court concludes that dismissal is appropriate.
IT IS THEREFORE ORDERED thdlhe complaints DISMISSED with prejudice.This
actionis CLOSED.

DATED this 19th day of February, 2019.

BY THE COURT:

States District Court
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