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IN THE UNITED STATESDISTRICT COURT

FOR THE DISTRICT OF UTAH

STEVEN DOWNS, Assistant to the Orem
City Manager,

MEMORANDUM DECISION AND

Plaintiff, ORDER

V.
Case No. 2:17-cv-00330-DAK
BRYAN THOMPSON, Utah County
Clerk/Auditor; the BOARD OF COUNTY Judge Dale A. Kimball
COMMISSIONERS OF UTAH COUNTY;
and UTAH COUNTY, apoalitical
subdivision of the State of Utah,

Defendants.

This matter is before the court on Ptéits Revised Motion for Partial Summary
Judgment [ECF No. 79] and Defendants’ MotionSummary Judgment [ECF No. 78]. On
August 11, 2020, the court held oral argumenth@motions via Zoom. Plaintiff was
represented by Brady J. Brammer and St&veRarl, and Defendants were represented by
Benson L. Hathaway and Ryan R. Beckstrobhe court took the mat®under advisement.
The court considered carefully the memoramith @her materials submitted by the parties, as
well as the law and facts relating to the motioN®w being fully advised, the court issues the
following Memorandum Bcision and Order.

FACTUAL BACKGROUND

Plaintiff Steven Downs resides in Orem, Utaid is employed @be Assistant to the

Orem City Manager. Downs has been emplapdtiis capacity sincMarch 3, 2014. On April

26, 2016, the Orem City Council passed Orem City Resolution R2016-0012 (the “Resolution”)
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authorizing the Orem Mayor &gn two agreements. The fiegjreement was a lease agreement
with the Utah Transit Authority (“UTA”) in whiclthe city agreed to lease a strip of 400 West
Street approximately 10 feet wided 205 feet long for a dedicatBds Rapid Transit lane (the
“BRT Project”). The second agreement wasrder-local agreement with Provo, UDOT, UTA,
and Mountainland Association of Governneeint which the parties created a project
management committee and an exe® committee which were thorized to make decisions
regarding the BRT Project.

On April 27, 2016, several individuals (theeferendum Petitionersf)led a referendum
petition application with the Orem CityeRorder. The referendum petition (the “BRT
Referendum”) challenged the Redan and sought voter approvaltace issues related to the
Resolution, including the lease agreementthe ballot during #hnext election.

On May 16, 2016, Downs sent an email in vihie invited Orem degates to attend a
meeting in opposition to the BRT Referendubater that month, Defendant Utah County
Clerk/Auditor Bryan E. Thompson (“Thompsgmotified Downs that residents filed a
complaint with the Utah Lieutenant Governddffice alleging that OrenCity personnel used a
city email to influence the outcome of the BR€&ferendum. The complaint cited the Political
Activities of Public Entities Act ("“PAPEA), Utah Code Ann. 80A-11-1205(1)(b) (2016),
which provided that “a person may not send aaieusing the email oh public entity for a
political purpose or to advocafer or against a baltgroposition. . . . The applicable election
officer shall impose a civil fine against a persdmo violates [the statute] . . . up to $250 for a
first violation.” Id. 8 20A-11-1205(3). Thetier from Thompson furthenformed Downs that
his email violated PAPEA because it wastdeom an Orem City email account and

“advocated” against the currenfeeendum process associated with the proposed BRT Project.
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The letter informed Downs that Thompson laadessed a $250 finea@igst him for a first
infraction under Utah Codsection 20A-11-1205(2)(a).

On July 21, 2016, the Orem City Recordenied the BRT Referendum because it
concerned an administrative mattieat was not subject to afeeendum. The denial included a
letter from the Orem City Attorney statingatithe BRT Referendum wanot referable because
the Resolution passed by the City was not a lawan administrative act, and administrative
acts are not referable.

On June 28, 2016, the Orem Deputy Attorneav8h C. Earl (“Deputy Attorney Earl”)
sent a letter to Thompson in igh he requested a hearing fpaal the fine assessed against
Downs. On September 6, 2016, the Board of Utah County Commissioners (the “Board”)
established an official appeaidocess for any person upon whtire Utah County Clerk/Auditor
imposes a fine pursuant to Utah Coaet®n 20A-11-1205. On December 13, 2016, the Board
held a hearing to determine the validity of thaldime assessed against Downs. At the hearing,
Deputy Attorney Earl made arguments againsfittee Additionally, prior to the hearing, he had
submitted a detailed brief ofgal arguments and authoritiesaatgt the fine to the Board.

Following a closed meeting, the Board recareaits regular meeting and announced its
decision that the BRT Referendum constituted a “ballot proposition” and to uphold the fine
assessed against Downs. Two Commissioners votephold the fine while one voted against
upholding the fine. Specificallyhe Board found that Downsmail “advocated” against the
BRT Referendum because it contained onfgrmation from opponents of the BRT
Referendum, invited recipients to attemdheeting held by thopponents of the BRT
Referendum, distributed a lirt the anti-Petition “knowbefeyousign.com” website with the

heading “PROVO CITIZEN GROUP ADVOCEES FOR BRT,” did not contain any
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information summarizing argumesnin favor of the BRT Referendum, and did not grant equal
access to proponents of the BRT Referendum. r8enmnths after the Board’s decision, Utah
County received an anonymous payment of $2860 a note indicating that the payment was
meant to be applied to the fee assessed against Downs.

On November 7, 2016, the Referendum Petitiofilerd a petition in the Fourth Judicial
District for Utah County, Giil No. 160401698, seeking an order compelling the Orem City
Recorder to accept the BRT Referendum folNbgember 2017 municipal general election. On
May 2, 2017, the Utah State trial court in a suit between entitiggantytto this suit, noting that
the question presented “a diffiit and close case,” conclutléhat the BRT Referendum was
administrative in nature antlerefore not properly subjeitt the referendm process.

PROCEDURAL BACKGROUND

Downs initiated the instant suit in Utahate court on January 19, 2017, and Respondents
timely removed the case to thiswrt. In his complaint, Downsisgs six causes of action: (1) an
appeal of the decision rendered by the Bogta declaratory judgemt that there was no
“ballot proposition” at the time of the allegj@iolation because the BRT Referendum concerned
an administrative action for we¢h no referendum was legakailable; (3) a declaratory
judgment that there was no “ballot propositiontha time of the allegedolation because the
BRT Referendum had not qualified for the bal(d); a declaratory judgnmé that his email did
not “advocate” against a “ballot proposition”; (Sleclaratory judgment that Utah Code Section
20A-11-1205 is void for vagueness both facialigl as applied; and (6) violation of his due
process rights.

On March 7, 2018, Defendants filed a motionsummary judgment to dismiss each of

Downs’ claims. On May 24, 2018, Downs filadnotion for partial smmary judgment on his
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First, Second, Third, and Sixth Causes of Attid he court held a hearing on the motions on

August 1, 2018. At the hearing, thetmes noted that this was the first time that a fine had been

levied against an individuglursuant to Utah Code Section 20A-11-1205 and so raised new,

intricate issues under Utah state law. Githaat there was no contliog Utah law on those

issues, the court certified thrgaestions to the Utah Supre@eurt in order to assist in

resolving the motionsThose questions were:

1)

2)

3)

Does a Utah district couttave jurisdiction to reviewhe Utah County Board of
Commissioners’ decision upholding a filevied pursuant to Utah Code Section
20A-11-12057?

Does the term “ballot proposition” asassin Utah Code Section 20A-11-1205(1)
include a referendum during the period of time before its sponsors have obtained
the requisite number of signatures on the referendum petition?

Does the term “ballot proposition” asassin Utah Code Section 20A-11-1205(1)
include a referendum duringelsignature gathering phase if the challenged local
government action is later found to be adstmative in natureand therefore not
subject to a referendum?

In the fall of 2019, the Utah Supreme CosHdued its opinion (the “Opinion”) regarding

the above questions. In the Opinion, the Utapr&me Court answered thertified questions in

the following manner:

With respect to question one, we answett @ Utah state district court does not
have appellate jurisdiction to revielve Utah County Board of Commissioners’
decision upholding a fine levied unddtah Code section 20A-11-1205. . ..

We answer the second question by definifigadiot proposition” as used in Utah
Code section 20A-11-1205(1)(ho encompass the entirety of the referendum
process, including the period time before sponsors Y& obtained the requisite
number of signatures ongheferendum petition.

Lastly, in response to the third question, aveswer that a “ballot proposition” as
used in Utah Code section 20A-11-12089) encompasses the entirety of the
referendum process—includj the signature gathering phase—even if the
challenged local government awtiis later found tbe administrative in nature and
therefore ultimately natubject to a referendum.
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Downs v. Thompsor019 UT 63, 11 2—-4, 452 P.3d 1101, 1106. In light of the Utah Supreme
Court’s answers, the court diredtthe parties to file supplemahbriefing discussing the effects
of the Opinion on Downs’ claims. Followirtge supplemental briefing, the court granted
summary judgment in favor of Defendants on Downs’ First, Second, Third, and Fourth Causes of
Action. In addition, the court directed the fes to file new motionfor summary judgment
focused solely on the two remaining claims.
DISCUSSION

The parties now move for summanggment on Downs’ remaining claims:
constitutional vaguenessacdue process violatioAs:Summary judgment is appropriate if the
movant ‘shows that there is norggne dispute as to any matefiatt and the movant is entitled
to judgment as a matter of law.Roberts v. Jackson Hole Mountain Resort Cd@g4 F.3d
967, 972 (10th Cir. 2018) (quoting Fed. R. Civ. Pa¥B(“An issue is ‘gnuine’ if there is
sufficient evidence on each side so that a ratioreal df fact could resok the issue either way.
An issue of fact is ‘matrial’ if under the substantive lawi# essential to the proper disposition
of the claim.” Adler v. Wal-Mart Storednc., 144 F.3d 664, 670 (10th Cir. 1998) (citation
omitted). In applying this ahdard, the court must “viewdlevidence and draw reasonable
inferences therefrom in the light mdatorable to th@onmoving party.”Gutierrez v. Cobgs
841 F.3d 895, 900 (10th Cir. 2016) (quotRipeau v. Katt681 F.3d 1190, 1194 (10th Cir.
2012)). Accordingly, if “the evidare is such that a reasonable joould return arerdict for the
nonmoving party,” the movantmmotion must be deniedRoberts 884 F.3d at 972 (quoting

Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986)).

I While Defendants move for summary judgment on Downs’ procedural and substantive due process claims, Downs
only moves for summary judgment ors fprocedural due process claim.

6
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l. Vagueness Claim

“As a basic matter of due process, a law@sd for vagueness’ iit does not clearly
define its prohibitions.”Doctor John's, Inc. v. City of Rpy65 F.3d 1150, 1157 (10th Cir. 2006)
(citing Grayned v. City of Rockford08 U.S. 104, 108 (1972)). &loid-for-vagueness doctrine
serves “to put the public on notice of what cortds@rohibited” in addition to “guard[ing]
against arbitrary enforcementDias v. City & Cty. of Denveb67 F.3d 1169, 1179 (10th Cir.
2009). A statute is therefore inrp@ssibly vague and void if it jZfails to provide people of
ordinary intelligence a reasonatldpportunity to understand what conduct it prohibits,” or (2)
“authorizes or even encourages adrigrand discriminatory enforcementtill v. Coloradg,

530 U.S. 703, 732 (2000).

A plaintiff can challenge the \idity of a statute by arguinthat the statute is void for
vagueness either facially or as appli&ke Ward v. Utat898 F.3d 1239, 1246—-47 (10th Cir.
2005). “Facial challengeme strong medicine.Id. at 1246. Indeed, the Supreme Court has
articulated that “facial challeeg are best when infrequentSabri v. United State$41 U.S.
600, 608 (2004). Accordingly, for a plaintiff to baccessful on a facial challenge, he or she
“must show, at a minimum, that the challenged Vegould be vague in the vast majority of its
applications; that is, that ‘vagueness permeates the text of [the] IBwctor John’s 465 F.3d
at 1157 (alteration in original) (quotiri@gjty of Chicago v. Morale$527 U.S. 41, 55 (1999)).
Regarding as-applied challengesurts conduct their analysis byonsider[ing] the] statute in
light of the charged conductUnited States v. Franklin-Eb54 F.3d 903, 910 (10th Cir. 2009);
see Galbreath v. City of Oklahoma Cis68 F. App’x 534, 539 (10th Cir. 2014) (“For an as-
applied vagueness challenge, we must tetheamallysis to the factual context in which the

ordinance was applied.”).
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In this case, Downs contends that UGdde Section 20A-11-1205 is void for vagueness
both facially and as applied to him. SpecifigaDowns asserts that the terms “advocate” and
“ballot proposition,” as used in the statute, ianpermissibly vague becagishey are not clearly
defined and are subject to vargiinterpretations. Moreover, hgers that those terms render the
statute so vague that persons of ordinaryligezice could not be sure as to what conduct was
prohibited under the statute. Downs therefaquests that the co@nter a declaratory
judgment voiding the atute for being uncotitutionally vague.

The court, however, concludes that it neetldecide whether Utah Code Section 20A-
11-1205 was unconstitutionally vague at the time Dsdwant the email that resulted in this
dispute because the statute has since beendacher\fter this case was filed, the Utah State
Legislature made several andements to Section 20A-11-1205, iwh now reads, in relevant
part:

(1) Except as provided in Subsection @person may not send an email using
the email of a public entity:

(a) for a poliical purpose;

(b) to advocate for argainst a proposed initige, initiative, proposed
referendum, referendum, agmosed bond, a bond, or any ballot proposition; or

(c) to solicit a campaign contribution.
Utah Code Ann. § 20A-11-1205((9020). Importantly, the terfiproposed referendum” is now
defined as “a referendum progakin an application.'ld. 8 20A-11-1202(13).In light of the
Utah State Legislature’s actions in amending $itatute, the coufinds Downs’ vagueness
claim to be without merit becagishe court cannot isswa declaratory judgmevoiding the prior
version of a statute that $iaince been supersedeskee Kansas Judicial Review v. St&@2

F.3d 1240, 1246 (10th Cir. 2009) (“Generally, repga challenged statute causes a case to
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become moot because it extindwgs the plaintiff's legally cognable interest in the outcome,
rendering any remedial actitny the court ineffectual.”Nat'l Advert. Co. v. City & Cty. of
Denver 912 F.2d 405, 412 (10th Cir. 1990) (“A deelary judgment on the validity of a
repealed ordinance is a textbook exampledefsaang what the law would be upon a hypothetical
state of facts.”) (interdauotation marks omittedsee also Matter of Bunker Ltd. P’shg20
F.2d 308, 311 (9th Cir. 1987) (“Wheeimtervening legislation ha®ttled a controversy involving
only injunctive or declaratory lief, the controversy has becommot.”). If the court issued a
declaratory judgment, such arder would amount taothing more than an advisory opinion,
and, as is well established, fedlecourts lack “the power teender advisory opinions.Jordan

v. S0sa654 F.3d 1012, 1025 (10th Cir. 2011) (citPigpiser v. Newkirk422 U.S. 395, 401
(1975)).

As this court has previously pointed outhins case, “[iJt is well established that what
makes a declaratory judgment ante proper judicial resolution af case or controversy rather
than an advisory opinion is the settlingsoime dispute which affects the behaviothef
defendant toward the plaintiff Mem. Decision and OrdeECF No. 73, at 7 n.1 (quoting
Jordan 654 F.3d at 1025) (alternations in originaBecause the Utah State Legislature
amended Section 20A-11-1205 between the time Bdiked his complaint and now, a judicial
declaration from this court voiding the prigersion of Section 20A-11-1205 would have no
effect on Downs’ rights oany of the rights of thparties in this caseSee North Carolina v.
Rice 404 U.S. 244, 246 (1971) (“[F]ederal courts\argout power to decide questions that
cannot affect the rights of litigants in the case before these®also Citizens for Responsible
Gov't State Political Action Comm. v. Davids@36 F.3d 1174, 1182 (10th Cir. 2000)

(“[P]arties have no legally cograble interest in # constitutional validity of an obsolete
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statute.”). In other words, a declaration of unconstitutionality . . . directed against the
objectionable features of the [prior versming 20A-11-1205] would serve no purpose today.”
Khodara Envtl., Inc. ex rel. Eagle Envtl. L.P. v. Beckn28Y F.3d 186, 194 (3d Cir. 200%ge
Daskalea v. Washington Humane So@$0 F. Supp. 2d 32, 41 (D.D.C. 2010) (“In this case, a
declaration that the now-obsolete provisionshef Act are facially unconstitutional would serve
no purpose today.”). The court therefore conclubdasjudgment in favor of Defendants as to
Downs’ void-for-vagueness claim is warrantektcordingly, the court grants Defendants’
motion and denies Downgiotion on that claim.
. Due Process Claim

Before addressing the substance of Downs’mhoeess claim, the court first notes that
there are deficiencies in Downsdmplaint with respect to thatain. In the Complaint, Downs
asserts his due process claim against therafets directly under tHéourteenth Amendme#t.
However, “direct actions under the Constitutiomiagt state officials arnot appropriate.”
Bauchman By & Through Bauchman v. W. High Sa®0 F. Supp. 254, 263 (D. Utah 1995),
aff'd sub nom. Bauchman for Bauchman v. W. High,3&2 F.3d 542 (10th Cir. 1997). Rather,
such actions must be brought pursuant to 42 U.S.C § 1888By enacting 42 U.S.C. § 1983,
‘Congress has provided an alternative rem&Hich it explicitly declared to be substitutefor
recovery directly under the Constitution and viewed as equally effective.” (qudérgon v.
Green 446 U.S. 14, 18-19 (1980)pee Arpin v. Santa Clara Valley Transp. Agera8i F.3d
912, 925 (9th Cir. 2001) (“[A] litigant complairgnof a violation of a constitutional right does

not have a direct cause of action under theddn8tates Constitution but must utilize 42 U.S.C.

2 Downs also brings his due process claim under Arti@er1pf the Utah Constitution. The parties, however, focus
their briefing exclusively on the Fourteenth Amendment. As such, the court will direct its analysis in the same
manner.

10
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§ 1983.”);Tomaselli v. Beauliel®67 F. Supp. 2d 423, 434 (D. Mass. 20a8)d (Dec. 16,

2014) (“There is no direct causeasdtion by an individual for aomstitutional vioation; rather,

such a claim must be brought under 42 U.S.C. § 1983eack v. Office of Attorney Gen. of

New MexicpNo. CV 10-00288 KBM/WDS, 2011 WL 13285701, at *2 (D.N.M. May 23, 2011)
(“Where relief is available und& 1983, a majority of courts refa to allow actions directly

under the Constitution.”). And as evidenced by the Complaint, Downs does not mention Section
1983, let alone assert his claim thereunder.

What further compounds this issis the fact that, during @rargument, Downs’ counsel
conveyed that Downs is seeking metary damages for the allegédlations of his due process
rights. Yet, the vehicle by whica plaintiff is able to obtaimonetary damages against a state
actor as the result of an allegamhstitutional violation is Section 198%ee42 U.S.C. § 1983.
But, again, Downs failed to bring his claim pursuianthat statute. Furthermore, in Downs’
complaint, in the section entitled “Prayer Relief,” Downs makes no mention of monetary
damages. Instead, inla&on to his due process claim, kesmplaint requests “judgment that the
fine assessed against Petitioner Steven DdyriBefendants] under Utah Code Section 20A-
11-1205 and the appeal hearing conducted by tber[B violated the due process rights of
Steven Downs and are therefore void.” ComplFE®. 2-2 at 19. While the next sentence in
the complaint makes a catch-all request for ‘@atlyer and further relieas the Court deems
appropriate,” it is notable th&towns’ failed to specifically iguest monetary damages in his
complaint. Id. While the foregoing defiencies may well be fatal to Downs’ due process claim,
the court will nevertheless proceed and asiltbe claim on its merjtsonstruing it as though

Downs had properly asserted it in the Complaint.

11
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A. Substantive Due Process

Downs contends that Defendanactions violated his sutative due process rights.
“Claims for ‘substantive duprocess’ find their basis in th®@urteenth Amendment’s protections
against arbitrary government powet.indsey v. Hyler918 F.3d 1109, 1115 (10th Cir. 2019).
“Substantive due process protects fundamentattyibeterests and protects against the exercise
of government authority thaghocks the conscience.’Koessel v. Sublette Cty. Sheriff's Dep’t
717 F.3d 736, 749 (10th Cir. 2013) (quotidgegmiller v. LaVerkin Cityp28 F.3d 762, 767
(10th Cir. 2008)). Claims for violations sfibstantive due process arise in two ways: “(1)
legislative acts that infringe on a fundamentalt;igh (2) official conduct that deprives a person
of life, liberty, or property in a manner so drary as to shock the judicial consciencéihdsey
918 F.3d at 1115. Under the fundamtal rights standard, substave due process protections
are “accorded primarily ‘to matters relating tommege, family, procreation, and the right to
bodily integrity,” Williams v. Berney519 F.3d 1216, 1220 (10th Cir. 2008). Thus, given that
the rights at issue here bewr relation to such rights, tleurt finds that Downs’ claim
implicates the second standard—offiagiahduct that is conscience-shocking.

Under the conscience-shocking vein of substardue process doctrine, “[o]nly the most
egregious official conduct can be said to be arbitrary in the constitutional sénsgséy 918
F.3d at 1116. Indeed, “a plaiffi must do more than shotthat the government actor
intentionally or ecklessly caused injury the plaintiffby abusing or misusing government
power.” Moore v. Guthrie438 F.3d 1036, 1040 (10th Cir. 200®ather, a plaintiff must meet

the “exacting” standard,indsey 918 F.3d at 1116, of demonging that government officials

3 Notably, Downs fails to differentiate his claim as being a fundamental-rights clainonseience-shocking
claim.

12
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“abus[ed] their power, or employ[ed]as an instrument of oppressiorSeegmiller528 F.3d at
767.

In this case, Downs contends that Defendsainiated his substantazdue process rights
by failing to provide him with a fair and imga hearing. The court, however, finds this
argument to be unavailing because whether theseavfair and impartial hearing is “procedural
due process topic, rathiran a substantive oneTonkovich v. Kansas Bd. of Regendts9 F.3d
504, 527-28 (10th Cir. 1998ee Artistic Entm't, Inc. v. City of Warner Rohit84 F. App’x
306, 309 (11th Cir. 2005) (“Furthermore, to the exftm plaintiff] argues its substantive due
process rights were violated byetbxistence of a biased tribunsilich a claim is a procedural,
not substantive, due process claimHylloway v. Walker784 F.2d 1287, 1294{XCir. 1986)
(“[A]n allegation of a biased tribunal [is] cldgra procedural due process complaint. . . .
Nothing in [our] cases suggests thfa issue of the imptality of a tribunalcould be matter of
substantive due process.”). Thus, Downs cantypbrehis allegations that Defendants deprived
him of a fair and impartial hearing tagport his substantivdue process claim.

Downs also avers that Defendants violatexdshibstantive due press rights by creating
their own appeal process to detarenthe validity of the fine is&d against him. He contends
that because Section 20A-11-1205 is a stateitet, Defendants lael the authority and
jurisdiction to create an appgabcess. The court also findsstlargument to be unpersuasive
for several reasons. First, as Downs notdss Complaint, Section 20A-11-1205 did not
provide any appeal process foiiree imposed under that semti, nor did any other section of
Utah state law provide for such an appeal. As a result, Downs requested that Defendants provide
him some form of hearing in ord® challenge the finkevied against himIn response, the

Board adopted Utah County Ordinance Sect&ihrd-1 through 31-1-5 (the “Ordinance”), which

13
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purported to establish an aggd process for fines imposadder Section 20A-11-1205. While
the Board may have lacked the necessary authority to create such a process, the Board’s actions
demonstrate that it was attermgtito give Downs the due pregs he so desired—not deprive
him of it. This type of conduct, the court ctues, is not the typef conduct that is so
egregious and conscience shocksogas to form the basis osabstantive due process claim.
Indeed, the court finds no faais allegations in this caseahwould meet or satisfy the
conscience-shocking standartihe court therefore concludégat judgment in favor of
Defendants is warranted with regard towds’ substantive dugrocess claim.

B. Procedural Due Process

Downs also contends that f2adants violated his procedlidue process rights because
he claims that the hearing to challenge his Was neither fair nor imptial. “A fundamental
principle of procedural dugrocess is a hearing befae impatrtial tribunal.”Tonkovich 159
F.3d at 518. “Impartiality may be affected by argonal or financial stake’ in the outcome or
‘personal animosity.”Cypert v. Indep. Sch. Dist. No. I-050 of Osage,®y1 F.3d 477, 481
(10th Cir. 2011) (quotingdortonville Joint Sch. Dist. Nd. v. Hortonville Educ. Ass,26 U.S.
482, 491-92 (1976)). If a tribunal “is biased with exgo the factal issues to be decided at
the hearing,” then theilrunal is not impartial. Tonkovich 159 F.3d at 518. However, an
individual challenging the impaality of a tribunal “must ogrcome a presumption of honesty
and integrity in those s@ng as adjudicators.Riggins v. Goodmarb72 F.3d 1101, 1112 (10th
Cir. 2009) (quotingVNithrow v. Larkin 421 U.S. 35, 47 (1975)3ee Mangels v. Pen@89 F.2d
836, 838 (10th Cir. 1986) (“[H]onesty and integritg @resumed on the partta tribunal.”). In
light of that presumption, a tibstantial showing of personal biasequired to disqualify a

hearing officer or tribunal.Cypert 661 F.3d at 481ylangels 789 F.2d at 838 (“[T]here must

14
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be some substantial countervailing reason tolodechat a decisionmaker is actually biased
with respect to factual ssies being adjudicated.”).

In analyzing whether a hearing was faidaonducted by impartialdjudicators, it is
imperative to keep in mind that “due procesiasible and calls [onlyfor such procedural
protections as the partiaulsituation demands.Camuglia v. The City of Albuquerqu#&t8 F.3d
1214, 1220 (10th Cir. 2006) (alteration in origindiideed, “what procedures due process may
require under any given set ofa@imstances must begin witldatermination of the precise
nature of the government function involved adlasg of the private interest that has been
affected by governmental actionStanley v. Illinois405 U.S. 645, 650-51 (1972).

In this case, Downs advances four arguts@nsupport of his pcedural due process
claim: (1) Commissioner Bill Lee (“Lee”), one ofethhree members of the Board that presided
over the hearing, was not impartaid therefore tainted the 8al's decision; (2) the Board
violated Utah’s Open and Public Meetingst fthe “Open Meetings Act”); (3) Defendants
passed and enforced the Ordine; and (4) Paul Jones (fis”), from the Utah County
Attorney’s Office, improperly acteas both a prosecutor and advisothis case. The court will
address each argument in turn.

Downs points to various pieces of evideaoel makes several arguments in support of
his claim that Lee was biased and had prejudgednidoliability prior tothe hearing. But the
court is unpersuaded. First, nowhere indfielence that Downs points to does Lee make any
specific comments about Downstbe email that Downs senRather, the evidence that Downs
cites discusses Lee’s political views ainions regarding thBRT Project and BRT
Referendum generally. Thus, Dosvhas failed to present eviderafd_ee’s alleged biased with

respect to the specificdaual issues that were considelsdthe Board at the hearing—namely,
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whether Downs’ actions violated Utah Cdslection 20A-11-1205. Second, Lee was entitled to
the legal and philosophical opinions that he hpeldr to the hearing, and Downs has failed to
provide evidence demonstrating teath opinions tainted his abilitg act as an impartial judge.
That an adjudicator has formulated some opinégarding the legality of a particular practice
prior to taking part in a hearirdpes not establish that hestre is biased and incapable of
rendering a fair and impartial judgmer8ee Withrow421 U.S. at 48—49 (“No decision of this
Court would require us to hold that it would d@e&iolation of proceduradue process for a judge
to sit in a case after he had expressed an opasda whether certain types of conduct were
prohibited by law.”). Third, not only has Downsléal to proffer evidence establishing that Lee
was a biased decision-maker with respe®@dans, Downs has offered no evidence that Lee
prejudged Downs’ culpability prior to the heayinTherefore, the court concludes that Downs
has failed to make a substantial showing of Lee’s alleged personal bias to overcome the
presumption of honesty and inta@grafforded to the Board.

Downs next alleges that the Board violated the Open Meetings Act. The intent behind
the Open Meetings Act is that “the state, its &ggs) and its political subdivisions . . . take their
actions openly; and . . . conduct their del#tems openly.” Utah Code Ann. § 52-4-102.
Accordingly, the Open Meetings Act requirasjong other things, that political subdivisions,
like the Board, publicly notice the meeting agertdae, and location adiny meeting at least
twenty-four hours in advance aslinas preserve written minutea@recordings of all meetings.
Id. 8§ 52-4-202 through 203. Based on these pronssiDowns contends that the Board held two
to four closed meetings to dissithe outcome of Downs’ appeahhiag in this case in violation
of the Open Meetings Act. Downs’ contems, however, are misplaced. Because the Open

Meetings Act imposes statutorygquerements, not constitutional reggments, it is irrelevant to
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Downs’ due process clainSee Ward v. Anderspf94 F.3d 929, 935 (10th Cir. 2007) (“[A]
failure to comply with state docal procedural requirements does not necessarily constitute a
denial of due process; the allelg@olation must result in a pcedure which itself falls short of
standards derived from the DueoPess Clause.”). The relevabcedural due process question
raised in this case is “whether the level aqass afforded to [Dowhpassed constitutional
muster, not whether [Deafidants] followed states or regulations.’ld.; seeRevised Mot. for
Partial Summ. J. ECF No. 79 at 18 (Dovatieging that he was deprived of “gtatutory right

to observe the Board’s actions—not bisistitutional right(emphasis added)). And, in any
event, as will be further explained beldwe court finds that Defendants afforded Downs
adequate due process.

Downs next contends thBiefendants violated his dyeocess rights by passing and
enforcing the Ordinance. He avers thaPEA provides for a complete review of any
controversy by a state distrioburt. Thus, by passing andferting the Ordinance, Downs
argues that Defendants unlawjullsurped the roles of othkranches of government and
thereby violated his procedural due proadgists. The court mains unmoved by this
argument. Downs implies theecause PAPEA provides for a rewi of controversies by state
district courts, he could hayeoperly challenged his fine insgate district court but for the
passage of the Ordinance. D@Afails to appreciate, howeverathe specifically requested a
hearing before the Board to challenge his firgeadof taking his claim to court. Thus, in
effect, Downs asserts that Defendants depriedof his due process rights by taking the very
actions that he requested that they take delosafeguard those rights. Certainly, under such

circumstances, a governmental gntannot be held to haveguided an ineffective process by
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giving a claimant the process tha or she so requested. Téfere, the court finds Downs’
arguments related to the dmance to be meritleds.

Lastly, Downs contends that his proceduha¢ process rights were violated because
Jones improperly acted as both agacutor and advisor to the Bdan this case. The Supreme
Court has explained that procedludue process prohibits a fornmosecutor from later being a
judge in the same cas&ee Williams v. Pennsylvanit36 S. Ct. 1899, 1906 (2016). In this
case, Jones was the county attorney chargedaditbcating to uphold the fine against Downs.
Downs contends that after advocating in favotheffine, Jones then advised the Board on its
ultimate decision upholding the fine. As wllltowns’ preceding arguments, the court is
unpersuaded. In his deposition, Jones specifiteditified that he purposefully did not speak
with the members of the Board until after theaBbhad reached its determination. In addition,
he testified that he did not attempt to inflaerthe Board in any manner, and he ensured that
there was separation between him and the Bdartight of this evidene, and bearing in mind
the presumption of honesty and integrity witBpect to the Board, the court finds that Downs
has failed to raise a genuine issaf material fact with respeto Jones’ conduct in order to
support his due process claim.

As a final matter, when considering the lityeof the circumstances, the court concludes

that Downs’ received adequate due procédter Thompson issued ¢fine, Deputy Attorney

4 Downs also raises the issue that@rdinance essentially precludes any judicial review of the Board’s decision.
But that argument is beside the point. Downs specifitabiyght his procedural due process claim alleging that
Defendants violated his rights by failing to provide him veitfair and impartial hearing. The fact that the decision
rendered by the Board is unreviewahas no bearing on or relevance to whether Downs received adequate
procedural due process when he requesteldreceived a hearing before the Board.

51n any event, even if a prosecuthat was formerly involved in a case later prepares findings and conclusions in
that case, that does not necesséniijcate a due process violatioBee In re Disciplinary Action of McCun#L7

P.2d 701, 706 (Utah 198&brogated on other grounds by Monson v. Caré@8 P.2d 1017 (Utah 1996) (“Bar
counsel’s preparation of findings, conclusions and recommendations in this case was no itfiéfe it

preparation of similar documents by counsel ferphevailing party in disict court proceedings.”)
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Earl sent a letter to Thompson asserting various objections as to why the fine was improper. In
addition, Deputy Attorney Earl requested a heabefpre the Board to contest the validity of the
fine, and the Board granted that requestpriparation for thedaring, Downs submitted
additional written arguments. Then, at the marDowns was represented by counsel and had
further opportunity to be heardConsidering that Defendarmsovided the foregoing procedure
all with respect to a $250 civil fine, the coaancludes that Defendard&l not violate Downs’
procedural due process rightsAccordingly, the court granfadgment in favor of Defendants
on Downs’ procedural due process claim.
CONCLUSION

Based on the foregoing reasogj Plaintiff's Revised Motion for Partial Summary
Judgment [ECF No. 79] is hereby DENIEMdaDefendants’ Motion for Summary Judgment
[ECF No. 78] is hereby GRANTED in its entirety.

Dated this 24th day of August, 2020.

BY THE COURT:

MG K Y

DALE A. KIMBALL
United States District Judge

6 As stated above, Downs also alleges violations of his due process rights under Article |, §Utatf the

Constitution for which he seeks monetary damages. Inm todecover monetary damages for alleged violations of
the Utah Constitution, a plaintiff must first demonstrate that the “provision violated by the defendant is self-
executing.” Wood v. Farmington City910 F. Supp. 2d 1315, 1328 (D. Utah 2012) (qualamsen ex rel. Jensen v.
Cunningham2011 UT 17, 1 48, 250 P.3d 465, 478). Then, the plaintiff must establish: “(1) the plaintiff ‘suffered a
flagrant violation of his or her constitutional rights;’ (2xigting remedies do not redress his or her injuries;’ and

“(3) equitable relief, such as an injurmtj was and is wholly inadequate to protect the plaintiff's rights or redress his
or her injuries.”Id. Because Downs has failed to establish thatfilered any violation dfis constitutional rights

as explained above, his claim under the Utah Constitution also fails.
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