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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

ZIBALSTAR, L.C., a Utah Limited Liability | MEMORANDUM DECISION AND

Company, et al., ORDER DENYING PLAINTIFFS' EX
PARTE MOTION FOR INJUNCTIVE
Plaintiffs, RELIEF
V.

Case No. 27-cv-00563JNP
ROBERT CONTE, an individual, et al.,
District Judge Jill N. Parrish
Defendants.

Before the court is Plaintiff€€x Parte Motion for Temporary Restraining Order and
Preliminary Injunction pursuant t&B. R. Civ. P.65. (Docket No. 3). Plaintiffs also request an
emergency hearing regarding the Motion. As explained below, the court DENIE®tioa
without hearing.

BACKGROUND

According to the instant Motion, Plaintiffs are owners and lessees of numerous
commercial properties who hired Defendants and their agents (collectdefgndants” or
“Conte-Hansen”) to manage these properties on their behalf. Plaintiffs allege tkeatBefs
and their agents have “seriously mismanaged” the properties. (Docket No. 3,Tdti40)
mismanagement, coupled with suspected fraud by certain Defendants and relatexduadand
property disputes, ostensidgd Plaintiffs to terminate Defelants as managers of their
properties. Plaintiffs thereafter issued several caade@lesist letters to some of the Defendants
or their agents, “instructing them not to trespass on the premises of the iBsdpf).

Defendants and their agents appéseignored the termination of their contract and the cease
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anddesist letters by continuing to conduct their management responsibilities oopketips at
issue and allegedly entering and damaging certain of the properties. A niamé&t, sary
Brinton, visited several properties to demand that Defendants’ employees leanapére/pbut,
by and large, the employees refused to ledogent a court order.

In the instant Motion, Plaintiffs allege that, since the termination, Defendattisior
agens have continued to sell inventory purchased using funds belonging to Plaintiffavend
pocketed the proceeds at one property. They also allege that Defendants’ ageatsehgted
to remove certain equipment from a storage shed on Plaintiffs’ property. PeEBsdisuggests,
though does not outright allege, that Defendants’ agents eventually broke into thedshtalea
the equipment. Additionally, Plaintiffs allege that “someone” attempted &k loméo a storage
area at the same property, actyélfoke into the storage area the next day, “spread paint around
on the walls and floors, and damaged or destroyed many of the pipes on the back of the laundry
machines.” (d. at 13). Plaintiffs further allege that Defendants’ agents receotly ‘Stompuéer
monitors, equipment, papers, and files” from one of Plaintiffs’ propertigéat (L2).

On June 12, 2017, Plaintiffs filed an extensive and congmexplaint, alleging multiple
causes of action under federal and state law against Defendants. (BocRgt Specifically, the
complaint alleges that Defendants or their agents have violated the Ratkéaieace and
Corrupt Organizations Act of 1978 (“RICO”), 18 U.S.C. 88 13 %eg., committed fraud
related to real estate transactions between tliepanegligently misrepresented the status of a
future real estate transaction between the parties, committed fraud relatd poagherty
management responsibilities, breached their property management coméacied certain
implied covenants, ahfailed to fulfill a promise regarding a future real estate transaction upon

which Plaintiffs relied. Docket No. 2at 3549). On the same day, Plaintiffs filed the instant



Motion, requesting aax parte temporary restraining order (“TRO”) and prelirary injunction,
prohibiting Plaintiffs from trespassing on the properties at issue. (Dblcked). In their Motion,
Plaintiffs also request an emergemxyparte hearing. The court now considers the Motion under
authority derived from 28 U.S.C. 88 1331, 1367.

DISCUSSION

As explained above, Plaintiffs ask this court to issuexgrarte TRO and preliminary
injunction against Defendants and their agents, prohibiting them from trespassimtaon ce
properties owned or leased by Plaintiffs. The court rattése outset that any form of
preliminary injunctive relief is “an extraordinary and drastic remedy, lo@eshould not be
granted unless the movant, by a clear showing, carries the burden of persbdazarek v.
Armstrong, 520 U.S. 968, 972 (1997) (quotations and emphasis omitted) (quotinG.11A
WRIGHT ET AL., FEDERAL PRACTICE & PROCEDURES 2948 (2d ed. 1995)xchrier v. Univ. of
Colo., 427 F.3d 1253, 1258 (10th Cir. 20@%)s a preliminary injunction is an extraordinary
remedy, the right to relienust be clear and unequivocal.” (quotations omitted) (QUABHKLC
ILC, Inc. v. VisaUSA, Inc., 936 F.2d 1096, 1098 (10th Cir. 1991)). The court will first address
theexactingstandard by which Plaintiffs’ requests must be judged, then Plaintiffs’sefuea
preliminary injunctionthentheir request for a TRO, and finally their request for an emergency
ex parte hearing

l. STANDARD FOR DISFAVORED INJUNCTIVE RELIEF

As an initial matter, the court concludes thatrdesf requested in the instant Motion
would disrupt the status qumd is therefore subject to closer scrutimgn other requests for
injunctive relief See O Centro Espirita Beneficiente Uniao Do Vegetal v. Ashcroft, 389 F.3d

973, 975-76 (10th Cir. 2004) (per curiai®hrier, 427 F.3d at 1259. The Tenth Circuit has



consistently held that injunctive relief that disrupts the status quo is disfavoreduahidem
“more closely scrutinized” to ensure that relief is warranBettronics USA, Inc. v. Midwest
Inventory Distribution, LLC, 562 F.3d 1067, 1070 (10th Cir. 2009) (quotcbrier, 427 F.3d at
1259). “An injunction disrupts the status quo when it changes the ‘last peaceable uncontested
status existing between the parties before the dispute develojgkat”1070-71 (quatg
Shrier, 427 F.3d at 1260). Here, the “last peaceable uncontested status existing between the
parties” was apparently prior to the termination when Plaintiffs and Defenkadtan ongoing
contractual relationship regarding property management, as is plainly exddaep®efendants’
refusal to vacate the properties or cease operations upon request. An injunction or order
forbidding Defendants or their agents to reenter or otherwise conduct businessdara@eor
with this prior arrangement clearly distaghe status quo existing prior to the instant dispute.
Accordingly, the relief requested by Plaintiffs is disfavored and “must be olasely
scrutinized to assure that the exigencies of the case support the grantinghefiy tieat is
extraordinary egn in the normal courseSee O Centro Espirita, 389 F.3cat 975.

With this more exacting standard in mind, the court now turns to evaluation of the
requested preliminary injunction and the requested TRO.

I. REQUEST FOREX PARTE PRELIMINARY INJUNCTION

First, Plaintiffs appear to request exparte preliminary injunction. As Rule 65 flatly
prohibits the issuance of an injunction without notice to the adverse ggBED. R.Civ. P.
65(a)(D, the court denies this request outright.

1. REQUEST FOREX PARTE TEMPORARY RESTRAINING ORDER
Next, the court considers Plaintiffs’ request foreaparte TRO. A movant seeking ax

parte TRO must satisfy two prerequisites. First, the movant must “clearly showdfbgavit or



verified complaint . . . that immediate and irreparable injury, loss, or damageswili to the
movant before the adverse party can be heard in oppositth®3(b)(1)(A). Second, “the
movant’s attorney [must] cerfyf] in writing any efforts made to give notice and the reasons why
it should not be requiredld. 65(b)(1)(B).

Once the movant has met these prerequisites, he must also demonstrate #natithezlis
to preliminary injunctive relief. To obtain such relief in either the form BR® or a
preliminary injunction, the moving pgrmust establish:

(1) a substantial likelihood that the movant will eventually prevail on the merits;

(2) a showing that the movant will suffer irreparable injury unless the injunction

issues; (3proof that the threatened injury to the movant outweighatever

damage the proposed injunction may cause the opposing party; and (4) a showing

that the injunction, if issued, would not be adverse to the public interest.
Doubleclick Inc. v. Paikin, 402 F. Supp. 2d 1251, 1254-55 (D. Colo. 2005) (cEH2gC ILC,
936 F.2d at 1098)%ee also Greater Yellowstone Coal. v. Flowers, 321 F.3d 1250, 1255 (10th
Cir. 2003). Again, because preliminary injunctive relief is an “extraordinangdg,” the
movant must demonstrate that the right to relief is “clear and unexgit/Greater Yellowstone,
321 F.3d at 1256.

A. PLAINTIFFS' REQUESTFOR A TRO MUST BE DENIED

In this case, the court need not fully evaluate the requirements spelled out abage beca
Plaintiffs’ request for injunctive relief fails for a more fundamengalson. Beyond the typical
requirements fonjunctive relief outlined above, “the movant m{eso] establish ‘a
relationship between the injury claimed in the party’s motion and the condadedss the
complaint.” Little v. Jones, 607 F.3d 1245, 1251 (10th Cir. 2010) (quotideyose v.

Herrington, 42 F.3d 470, 471 (8th Cir. 1994)). In other words, the movant “must [establish his

right to relief] by clear proof that he will probably prevail when the merégréed, so to this



extent there is a relation between temporary and permanent reéafh¥. San Juan Hosp. Inc.,

528 F.2d 1181, 1185 (10th Cir. 1975) (citinger alia, Crowther v. Seaborg, 415 F.2d 437

(10th Cir. 1969))McCormick v. City of Lawrence, No. 02-2135-JWL, 2002 WL 31385811, at
*3—*4 (D. Kan. 2002) (unpublished). Where a movant seeks injunctive relief that pertains to “a
matter lying wholly outside the issues in the siugég De Beers Consol. Mines v. United Sates,

325 U.S. 212, 220 (1945), the movant argues for the likelihood of success on merits that are
wholly different from the merits of his underlying claims. Thiguhcture contravenes the
primary purpose of an injunction or temporary restraining order, which is to \prdhkerstatus
quo and thereby preserve the district court’s decision making power over the miréts of
movant’s lawsuitSee Devose, 42 F.3dat471 (citingPenn, 528 F.2d at 1185) (“It is self-evident
that [plaintiff’'s] motion for temporary relief has nothing to do with preseyvire district court’s
decisionmaking power over the merits of [plaintiff's] . . . lawsuit.Q;Centro Espirita, 389
F.3dat977 (Murphy, J., concurring in part, dissenting in part) (indicating that the “paramount
purpose” of a preliminary injunction is “to prevent the judicial process fronglrendered futile
by defendant’s action or refusal to ac#iicks v. Jones, 332 F. App’x 505, 508 (10th Cir. 2009)
(unpublished) (explaining that a TRO “preserves the status quo pending a detemahat
preliminary injunction” and, in turn, a preliminary injunction is “appropriate to grant
intermediate relief of the same character as that which may be granted fi(gallyting

DeBeers, 325 U.S. at 220)). Thus, “[a] district court should not issue an injunction when the
injunction in question is not of the same character [as the relief requestecdtamtplaint], and
deals wih a matter lying wholly outside the issues in the s#i&mowitz v. Orlando, 122 F.3d

41, 43 (11th Cir. 1997) (citinDe Beers, 325 U.S. at 220Hicks, 332 F. App’x at 508 (“[The



movant’s] request for preliminary injunction/TRO . . . bore no relation to the meritsspf [hi
claim. Consequently, the preliminary injunction was properly denied.”).

Here, the injunctive relief Plaintiffs seek bears at most a tangential “redaipowith the
conduct asserted in the complairitittle, 607 F.3d at 125PRlaintiffs’ complaint alleges nine
counts, including two claims pursuant to RICO, several fraud and conspiracy clasumpbly
under Utah law, a claim of negligent misrepresentation, breaches of contraovandnts of
good faith and fair dealing, ardsingle claim of promissory estoppel. Each of these claims
demand money damages for past conduct and revolve around a contractual dispute and
allegations of fraud. Nowhere in the complaint do Plaintiffs make a claim fpasgs
conversion, or damage to propettplaintiffs make no claim regarding the ownership or
possessory interests they assert are threatened by Defendaots. &&ten more fundamentally,
nowhere do Plaintiffs request injunctive relief for future conduct, such thatvioeid be “a
relationship between temporary and permanent reRehh, 528 F.2d at 1185 he allegation
thatDefendants’ employees agentsare currently squatting on Plaintiffs’ properties or violating
their possessory rights after Plaintiffs terminated their contractual redhtmis wholly distinct
from the issues that led to the termination in the first place. Based on the legaladsérted in
the complaint, any relationship between the conduct at issue in this Motion and the ebnduct
issue in the complaing attenuated andtimatelyinsufficient to justifythe requesteahjunctive
relief. Stated differentlythe injunctive relief that Plaintiffs seek in this Motion is “not of the
same charactgthat could be granted finallyand deal[s] with a matténat [is] wholly outside

of the issues in the suit3e Kaimowitz, 122 F.3d at 43.ittle, 607 F.3d at 125Penn, 528 F.2d

! The court acknowledges that Plaintiff's compldiriefly alleges the continued presence of Cottiansen
employees and agents on various propeitigscket No. 2, at 34ut again emphasizes that thaselicitly
allegedtrespasseare not the subject ®laintiffs’ suit Further, even for existing claims, Plaintifisek monetary
damages for past conduct, mobspectiveanjunctive relief.



at 1185;Hicks, 332 F. App’x at 508Accordingly,the court declines to issue amyunctive relief
related to Plaintiffs’ allegains of trespass, conversion, or damage to property.
B. ADDITIONAL REASONS JUSTIFYING DENIAL OF PLAINTIFF’'S MOTION

Although the court believes that the above analysis conclusively disposesffflai
claims for injunctive relief, there are additionatiependent reasons to deny Plaintiffs’ Motion.
First, Plaintiffs have only argued the likelihood that they will succeed on an “umdettgspass
claim,” (Docket No. 3, at 24), which is nowhere to be found in their complaint. As the nalief t
Plaintiffs request is disfavored, they must make “a strong showing . . . with regard to the
likelihood of success on the merit&&ltronics, 562 F.3d at 1071 (quotir@ Centro Espirita,

389 F.3d at 976)As described above, the “merits” that Plaintiffs must arge¢hmse of the

claims alleged in their complaint, not those of a wholly separate trespass cdlalatathto their
complaint.See Little, 607 F.3d at 125Penn, 528 F.2d at 11834icks, 332 F. App’x at 508.
Accordingly, Plaintiffs have failed to make aslyowing, let alone a “strong” showing of success
on the meritof their claims See Beltronics, 562 F.3d at 1071. This failure precludes issuance of
any injunctive relief.

Additionally, Plaintiffs have failed to demonstrate any truly irreparable oeyond the
possessory and property interdsiatthe court disposed of above. Instead, any residual harm to
Plaintiffs appears to be fully compensable by money damages after a qapmication on the
merits. Harm is truly irreparable when “the court would be unable to graffieativee monetary

remedy after a full trial because such damages would be inadequate or ddfasdettain.'See

2 Moreover, even if the court were to accept that such a relationship existsffRlaave utterly failed to
demonstrate a substantial likelihood of success on the merits for tréisass out of the five states where they
claim trespass has occurred. Plaintiffs have only presented the cduthevijoverning trespass law for Utah. The
court cannot decide whethtrespas®ccurred in Oklahoma, Texas, Nevada, or Idaho by referring to the law of
Utah.



Kikumura v. Hurley, 242 F.3d 950, 963 (10th Cir. 2001). Plaintiffs’ have not satisfactorily
demonstrated that monetary damages would be inadequate to compensate themédgethe all
harm or thatheir damages would be difficult to ascertain. For example, the monetary damage
resulting from unauthorized sale of Plaintiffs’ inventory by Defendants’ agesyse eaby
ascertained because, as Plaintiffs indicate, the inventory was purchdséuewitunds. (Docket
No. 3, at 11). Similarly, Plaintiffs’ claims of property damage and coroegesie fully
compensable by a monetary remedy after an appropriate deteomiofsuch torts on the
merits.

Finally, Plaintiffs have not provided satisfactory reasons why noticefenBants
“should not be required”—a necessary showing in order to obtaex @arte TRO. See FED. R.
Civ. P.65(b)(1)(B). Plaintiffs argue that Bendants’ agents have “escalated their actions of
trespass, conversion, and destruction” since the issuance ofareb$esist letters, and that
“further notice would only provoke further escalation by the Conte-Hansen Agesttsoprelief
from this [c]ourt, so any further notice should not be required.” (Docket No. 3, at 14). While
these alleged damages aestainlynot inconsequential, the possibility of their recurrence is
purely speculative. Rule 65(b)(1)(A) requiredear showing that “immediatand irreparable
injury, loss, or damageill result to the movant before the adverse party can be heard in
opposition”beforeanex parte TRO may be issued=D. R. Civ. P.65(b)(1)(A). Since Plaintiffs’
accusations are limited to a handful of instances, and any possibility of reuiseessentially
speculativetheyhave failed to demonstrate a truly “significant risk of irreparable heses.”
RoDa Drilling Co. v. Segal, 552 F.3d 1203, 1210 (10th Cir. 2009). Moreover, the potential for
additional conversion or property damage is not truigeparable injury, loss, or damage, =©b.

R.Civ.P.65(b)(1)(A) (emphasis added), and may be compensated by a monetary award upon



conclusion of a suit actually dealing with the merits of these allegdi¢asancesee
Kikumura, 242 F.3d at 963 (“A plaintiff suffers irreparable injury when the court would be
unable to grant an effective monetary remedy after a full trial because suchedamoadd be
inadequate or difficult to ascertain?).

For these reasons, aghas those articulated in the previous section, the court must deny
Plaintiffs’ request for injunctive relief.

V. REQUEST FOR EMERGENC¥EX PARTE HEARING

Finally, Plaintiffs have requested an emergescparte hearing regarding their motion.
Rule 65 does not explicitly require the court to hold a hearing and the court is unbaaye o
other authority requiring such a hearifge FED. R. Civ. P.65;id. 78(b) (“By rule or order, the
court may provide for submitting and determining motions on briefs, without oral h&dying
Reynolds & Reynolds Co. v. Eaves, 149 F.3d 1191 (Table), 1998 WL 339465, at *3 (10th Cir.
1998) (unpublished) (explaining that the appellant “failed to cite any Tenth CGitdhiority that
requires a district court to hold an evidentiary hearing prior to granting or deayireliminary
injunction motion” and affirming that “the district court is free to [hold a hegsiilpin its own
discretion”); 11A ED. PRAC. & Proc. Civ. § 2949 (3d ed. 2017) (“[P]reliminary injunctions are
denied without a hearing, despite a request for one by the movant, when the writtereevidenc
shows the lack of a right to relief so clearly that receiving further evedenald be manifestly
pointless.”). Under local rules, “request for oral arguments on motions will heedran good

cause shown.” DUCIvR 7-1(f). Based on the previous determination that Plairgifista

% Additionally, the court is hesitant to grant such drastic relief without any input@refendants. Indeed, as
troubling as Plaintiffs’ allegations are, there are always two sidegety story. For example, while Plaintiffs’
exhibits ostensibly demonstrate ownership or possessory intesesh@otthe properties at issue, the court notes
that there is no indication in the briefing on this issue or in Plahtther filings of the exact nature of the
contractual relationship between Plaintiffs and Defendanté the terms by with thér managementontracts may
be terminatedSuch information would be crucial to the proper resolution of Plahéffegatons.
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entitled to relief, the court sees no reason to hold an emergency hearing. Adgotidéngourt
denies Plaintiffs’ request.

CONCLUSION

Based on the foregoing and the more stringent standard applied to the relieff®laintif
request, the court concludes that Plaintiffs’ Motion for injunctive relief (Diodke 3) must be
DENIED. It appears that Plaintiffs are seeking a etep-shop for all of their grievances against
DefendantsBut the coursimply cannot provide such a servitke emergency relid?laintiffs
seek is not relief to which they would be entitled under their complaamt €¥hey succeedezh
the merits of the claims alleged therein
IT IS SO ORDERED.

Signedthis 14" day of June, 2017.
BY THE COURT .
YU N G Ao
JilkN. Parrish
United States District Court Judge

11



