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THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISI ON

S.G., by and through hgeneral guardian,

BRENT GORDONe¢et al., MEMORANDUM DECISION AND
ORDER GRANTING IN PART
Plaintiffs, PLAINTIFFS * MOTION TO CERTIFY
V. CLASS

JORDAN SCHOOL DISTRICT, et al.,
Case No. 2:1GV-00677
Defendants.
Judge Robert J. Shelby

This case involves a group of female students watmore athletic opportunities,
includinga girls’ footkall team, at their high schools. Plaintiffs originally sought to certify a
class of all present and future female high school students, including those who seek to
participate “in girlsonly football teams, or in other sports or teams not offered at the Districts’
high schools.t Plaintiffs counsel made an oral motion to withdraw the Motion to Certify during
a hearing on February 13, 2048 he court granted the oral motion to withdraw and allowed
Plaintiffs an opportunity to amend their Complaint. Plaintiffs amended their Complaint, and no
seek to certify a class of female students seeking more athletic oppestainiti a subclass of
female students seeking a gifisotball team. For the reasons stated below, the Motion to
Certify Class is granted in part and denied in part.

BACKGROUND
Plaintiffs are seveminor female students, by and through their guardians, who attend or

will attend high schools in Jordan, Granite, or Canyons school districts. The |edidf PfaG.,

! Dkt. 33 at Hil.
2Dkt. 44.

3 Dkt. 67.
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helped start a recreational gidsly tackle football league i2015# The recretional league
started with 5@articipants buguickly grewto approximately 200 by spring 203 7Plaintiffs
allege the majority of girls who play in the recreational league “renwiithéen the Districts’
boundaries and either attend or will attend high school at one of the Districts’ highssthool

Plaintiffs allege female studerntsthe District also want more athletic opportunities
general Based on public records requests, Plaintiffs allege high schools imsthiet®
“provided an average of 2,260 more participation opportunities to boys than girls” ioofethe
three years before thdiled this action’

Plaintiffs suedhe Districts and their superintendents (collectively, the Distritbgjether
with the Utah High School Activities Association, allegthgeeviolations of Title IX and one
violation of the Equal Protection Clause.

Basedon the allegations in their Second Amended CompfRigintiffs now seek to
certify two classes(1) a“female athletésclass of “[a]ll present and future Jordan, Canyon, and
Granite school district female high school students who seekrticipate and/or are or were
deterred from participating in athletjtand (2)a“football subclassof “[ a]ll present and future
Jordan, Canyon, and Granite school district female high school students who seek pateartici

and/or are or were deterrér@m participating on girls high school football tearisPlaintiffs

4Dkt. 76, 1 202.
S1d. 1 203.

81d. 1 204.

71d. 7 49.

8 Plaintiffs First Amended Complaint added another female student as a plaintiffimdtcbtherwise alteihe
original allegations.

9 Dkt. 67, at 2.



seek to certify both the female athletes class and the football subclassrfortia X equal
accommodation claim, and to certify only the football subclass for their Titb®m¥act sports
claim, Title IX equal treatment claim, and Equal Protection Clause ¢faim.
ANALYSIS

Class certification is appropriate only if the moving party satisfies theéouirements

of Federal Rule of Civil Procedure 23(a) and one of the requirements of Rulé23(b).
l. Rule 23(a) requirements

Under Rule 23(a), class certification is appropriate only(1f) the class is so numerous
that joinder of all members is impractical[2) there are questions of law or fact common to the
class;(3) the claims or defenses of the representative parties are typical of the claims asdefens
of the class; anf#) the representative parties will fairly and adequately protect the interests of
the class.¥?> The paty seeking class certification mustffirmatively demonstratecompliance
with Rule 23%a) by proving ‘that there aren fact sufficiently numerous parties, common
questions of law or fact, et¢® The district court “has an independent obligation to conduct a
rigorous analysis before concludingtiRule 23's requirements have been satisftéd.”

A. Adequacy

The courtbegirs the Rule 23 analysigith adequacy because it will determine how each

class proceeds. The adequacy requirement has two compdhgfitse proposed class

10 Dkt. 76 at46-47; Dkt. 67 at2—3.

11 DG exrel. Sricklin v. Devaughn, 594 F.3d 1188, 1194.0th Cir. 2010).
2Fed. R. Civ. P. 23(a).

B Wal-Mart Stores, Inc. v. Dukes, 564 U.S.338,350(2011)

4 Wallace B. Roderick Revocable Living Tr. v. XTO Energy, 725 F.3d 1213, 1217 (10th Cir. 2013) (internal quotation
marks omittel).



representative musiave an interest in vigorously pursuing the claims of the class (2arlle
representativerfiust not have interests antagonistic to the interests of other class metnbers.”

Defendants ask the court to deny certification based on a failure of the secgpahent
because the class and subckesk conflicting remedies. As Defendants ntfehe Districts
implemented girls football today, it is unclear whether the named Plaintiffs wautichee to
represent the Female Athlete Class at'&llThe cout agresthat the remedies the class and
subclasseek could conflict with e&docother in a way that would rendéeir representation
inadequaté’

In their Reply in support dhe Motion to Certify, Plaintiffs ask the court to redefine the
classes or certify onlg football class if the court finds a failure with one of the proposed
classes?® Where a proposed class has potential conflicts between members, the court may
insteadcertify two separate subclass@sEach subclass then treated as its own class,
“meaning it has its own independent class representative who is a membesobthassand
its own independent counséP”Splitting the female athletes class and football subclass into two

separate classeseach with its independent representative and counsel—would resolve the

15 Certification of subclasses under Rule 23(c)(5), 1 McLaughlin on Class Actions § 4:45 (14th ed.).
16 Dkt. 86, at 7.

17 Another district court faced with similar circumstances found “an imbeamnflict” betweera class that include
students seeking a women’s rowing team awthss ofll participants in women'’s athletic§ he conflict arose
because “compliance could conceivably be achieved, in part, by taking awalgdeellgl paltry resources allocated
to women'’s rowing, and bestowing them along with new resources anvadhgen’s varsity sports, a prospect to
which the representatives would not likely be amenabiiller v. Univ. of Cincinnati, 241 F.R.D. 285, 290 (S.D.
Ohio 2006)

8Dkt 91, at 10.
19 Boucher v. Syracuse Univ., 164 F.3d 113, 119 (2d Cir. 1999 also 32B Am. Jur. 2d-ederal Courts § 1718.

20 Conflict subclasses and their requirements, 3 Newberg on Class Actions § 7:31 (5th ed.).
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conflict presented The courthus will split the classes amghalyze whether eachdependently
satisfiesthe remaining Rule 23(a) factots

B. Numerosity

For each class, the moving party must show that “the class is so numerous that joinder of
all members is impracticablé? This requires setting forth “ascertainable numbers constituting
the class in order to satisfy even the most liberal interpretation of the nitgnezqairement.?3
There is no “set formula” to determine whether a proposed class is so numerousdaabjoi
all members is impracticable. Instead, “[a] number of factors are relevagtieirmining
whether joinder is impracticable, including the class size, the geograpéisiti of class
members, the relative ease or difficulty in identifying membeétke class for joinder, the
financial resources of class members, and the ability of class membessttnanndividual
lawsuits.’?* In other wordswhether joinder is impractical turns on the particular circumstances
of the case. “The duty @stablishing those particular circumstances rests with the party who
asserts the existence of the class and that party must produce some evidenceise other

establish by reasonable estimate the number of class members who may be irfvolved.”

21 Although mindful of the arguments made by Defendants in their motifile @ joint supplemental memorardu
in opposition to PlaintiffsMotion to Certify Gass (Dkt. 103), those arguments would not change the sourt
analysis concerning adequacy or numerosity. Accordingly, the Defashdeniton is DENIED.

22 Fed. R. Civ. P. 23()(1).
23 Rex v. Owens ex rel. Oklahoma, 585 F.2d 432, 436 (10th Cir. 1978).

24 Colorado Cross-Disability Coal. v. Taco Bell Corp., 184 F.R.D. 354, 357 (D. Colo. 1999 Robert Newburg,
Newberg on Class Actions § 3:11 (5th ed. 20B)cause the couultimatelyfinds that the Plaintifffailed to
provide the court with any evidence from whitbouldreasonably estimate the proposed sizéhe female atlettes
class it is unnecessary to consider any factoeyondsize for that class

25Rex., 585 F.2dat 436 The court acknowledges ththie TenthCircuit hasfavorably cited cases holding that where
a suit seeks only injunctive relief, “even speculative and conclusoryseations as to the size of the class are
sufficient.” Horn v. Associated Wholesale Grocers, Inc., 555 F.2d 270, 2756 (10th Cir. 1977)see also

Goodnight v. Shalala, 837 F. Supp. 1564, 1582 (D. Utah 1993) (citian). But see DG exrel. Stricklin v.
Devaughn, 594 F.3d 1188, 1194 (10th Cir. 2010) deciding whether the proposed class meets these
requirements, the district court must accept the substantive allegaftitvescomplaint as true, though it need not

5



1. Female athktes numerosity

For the female athletes class, Plaintiffs allege the Districts provided eagawes 2,260
more athletic participation opportunities to boys than girls each wbah hey argue is
evidence of how many girls were deterred from partigigan athletic opportunities. Plaintiffs
also argue it is difficult to identify how many other girls are interested in plagwgsports,
pointing to anecdotal evidence showthgtthe number of girls who joined high school golf
teamswhen offeredar exceeded schools’ expectations. Finally, Plaintiffs seek to include future
students and contend that because future class members are “necessdearnilyfiabie,” joinder
is impracticable.

Defendantsnsistnone of this provides an ascertainable nunobetass members.
Defendantsnsistthe smaller number of athletic opportunities for girls does not show numerosity
because it does not prove how many girls were deterred by the lack of opportuddiesdants
also argue the evidence of how many gidsticipated in golf is irrelevant to the question of how
many girls seek to participate in other sports.

The court concludeBlaintiffs have not met the numerosity requirement for the female
athletes class. Plaintiffs have not produaeglcompetenevidence or reasonable estimate of
how many girls eek to participate and/or are or were deterred from participating incglileti
The evidence about how many girls joined golf tegee's agaloes not providpersuasive
evidence or a reasonable estienat how many girls are still deterred from participating in

athletics. It may indeed be difficult to determine how many girls will join i teefore that

blindly rely on conclusory allegations of the complaint which parrd¢ R8 and magonsider the legal and factual
issues presented by plaintiff's complaintgcijation omitted) (internal quotation marks omitted)bsentclear
guidancethe court declines to depart from tiell-established rule thalhe party seeking certification nstiprovide
evidence from which a court cagasonablynfer class size.



team is available; howevdr)aintiffs did not even provide relatively accessildence, such as
survey responses from students indicating that a given student would play a givei sport, i
offeredby their District. And even ifsuchsurvey evidence was somehowaccessible, that
would notchangePlaintiffs burden under Rule 23(a) “to prove thatrtharein fact sufficiently
numerous parties?® Plaintiffs arguments about golf serve only to show that the number of girls
who express interest before a team exists may be much lower than the nugittemdfo end
up participating. But Plaintiffs hawmnot provided any evidence pointing to the first part of this
conclusion—that a number of girls have expressed interest in more athletic opportumthes
Districts Without such evidence, the court cannot concthdePlaintiffs have establishéuke
number of girls who seek more athletic opportuniseso large that joinder is impracticaBle.

The addition of future members in the proposed class also does not satisfy the numerosit
prong because Plaintiffs have still provided no reasonable estimate or bésesdourt to
extrapolate how many future members of the class would actually seek to parociped

deterred from participating in athletics.

26 Dukes, 564 U.S. at 350.

27 Although it is true that courts hagemetimesnade inferential leaps to find that joinder was impracticable,
Plaintiffs ask for an inferential leap thHatbothunprecedented and unsupporteceliidence Take for example
Colorado Cross Disability Coalition v. Abercrombie & Fitch, 765 F.3d 1205, 1215 (10th Cir. 2014fhat case
involved millions of Americans with disabilities; whereas, this cagelues a few thousand students. Whérere
are millions of potentiatlass members, it takes a short inferential leap to conclud&hieatlass is so nunaus
that joinder of all members is impraathie.” If just 0.1 percent df million potentialclass nembersarg in fact,
class membershe class would consist of 1,000 members. But if 0.1 percéyR@ potential class membease
members, the class would consist of no more than 3 meif@etading anynamed plaintiffs).Plaintiffs thus ask
the court to make ainferential leap several magnitudes greater than that ma@i@anado Cross Disability
Caalition, and the couthesitates tanake such a leagn the facts presented in this cadore fundamentally
Plaintiffs hae provided no evideiary basisfrom which a court could malay reasonablénferential leap.Unlike
in Colorado Cross Disability Coalition, where Plaintiffs “submitted declarations from five of its membédrg w
averred that they shop at malls where Hollister stores are located,” Fdatghave nofprovidedevena single
student stat@entthat they have been deterred from playing sgmyrtsick ofopportunity. Id. at 1215.
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Plaintiffs have failed to show numerosity exists for the female athletes @axauséhe
class fails on this prong, it is not necessary to address commonality or typid&lé Motion for
Class Certification for the female athletes clasteisied

2. Football class numerosity®

For the football class, Plaintiffs point to the fact theg¢creational girls football league
has growrin recent yearfrom 50to more than 200 participantepresenting a rapigpward
trend in interest and participatioPlaintiffs argue even more girls would play for a high school
team, which would provide opportunities for school support, awards and recognition, regional
and state competitions, and school crélliDefendants arguelaintiffs have not shown that all
the 200 participants on the recreational leagiliebe eligible to play on a high schoolamand
would choose football over other sports.

The court rejects Defendants’ suggestion that it should require evidententlade
students would choose to play football over other sports. The proposed classrsafer
students “who seek to participate and/or are or were deterred from partgigagirls high
school football team’. The court need not look into whether proposed class members would
seek to play other sports to determine whether they seek to participate inlfootbal

Neverthelessthe court is troubled by the paucity of evidence Plaintiffs have provided.
The court notes that Plaintiffs could almost certainly acquire eviddgroenstratingheinterest

andeligibility of the 200 recreational league participants becatsast somef the Plaintiffs

28 plaintiffs concedd at oral argument that a giftsotball class was necessary because its members weretdistin
from the female athletes class. Specifically, the conceded distinctionatakdlyirls football clsss memlers
would play high school girls football (if offered by the Districts) at thduskon of any other sport. Becauthe
court understands that the members of the girls football class deekoi®re athletic opportunities in gealdyut
insteada girls football teamthe courconcludes that the members of the girls football class cannot cotart®
the female athletésumerosity requirement.

29Dkt. 76, 1 206.



helped form the league and presumably know the identities of its particieseemsPlaintiffs
could easily have submitted questionnaires or surveys from the 200 particigantsng their
interest and eligibility for playing ontkigh school teanm the Districts®

Such evidence would have been helpful in this case; without it, the court must infer that
an unknown but substantial number of the recreational league participants desiyetogla
high school team and are eligible to do so. And in another context, the court would hold
Plaintiffs’ evidentiary showing insufficientdHowever, in cases seeking only injunctive relief,
Tenth Circuit law instructs thatish evidence is not always necessary.

Notably, the Tenth Circuihas drawn similar inferences as the ones Plaintiffs urge the
court to draw here. For example Golorado Cross Disability Coalition, the defendant, which
operated Hollister stores nationwide, argued that Colorado Cross Dis@bitityion (CCDC), a
groy suing on behalf of disabled customérs failed to meet the numerosity requirement
becausét had presented no evidence about the size of the proposeéfdassyviewing the
evidencesubmittedbefore the district court, the Tenth Circuit noted tiveeee nearly 250
Hollister storeswith allegedly inaccessible porchiesover 40 states, and five proposed class
members stated in declarations that they shop at malls where Hollister stdoestad® That

evidence, combined with the court’s judianaltice of the fact that millions of Americans have

30 See Foltzv. Del. Sate Univ., 269 F.R.D. 419, 422 (D. Del. 2010) (noting thaiestionnaires, letters, and emails
from 54 prospective student athleteggrehelpful when analyzing numerosity).

31 Horn, 555 F.2cat 276 (“In summary then, where, as here, the class is composed of a substantiat,morgreat
need is present to identify each and every one. Since injunctive relief is thgaahaof the action, all of the
requirements are satisfied, and the equitiesrfthe plaintiff and the class he represents, it is inappropriate to
become stymied by the concept of very large numbers . . . . Injunctive seli@iéss proper or practical because the
number is 41 or 46 rather than some other number.”)

32765 F.3dat 1215.
31d.



disabilities, created a reasonable inference“thatibstantial number of disabled people live in
the 40 states where Hollister stores are located; that these people, like CCD€Ersreamlmany
Americansshop at malls, including the 250 malls with porched Hollisters; and that joining all of
these people in one suit would be impracticaBfeThus, the Tenth Circuit held, the district
court had not abused its discretion in finding the plaintiffs satisfied the nutyerosi
requirement®

Other circuits have reached similar conclusioRer example, ifPederson v. Louisiana
State University, the Fifth Circuit addressed numerosity for a class of college atffeteghat
case, the district court provisionally certified a class of “[tjhose who fawghs or seek to
participate in varsity intercollegiate athletics at LSU but who are or werdlowed such
participation due to LS failure to field teams in safdmale varsity athletics®” The district
court later concluded the plaintiffs had failed to satisfy the numerosity eegemt and
decertified the clas€ On appeal, the Fifth Circuit held the district court abused its discretion in
decerifying the clas, stating that “[o]Jur independent review of the record satisfies us that the
numerosity prong has been satisfi€dl. The Fifth Circuit noted that even though only eight
womenattendedrarsity soccer tryoutswell over 5,000 young women were playing sroor

fastpitch softball at the high school level in Louisiart&.The Court also noted that former

34d.

4.

36213F.3d 858 (5th Cir. 2000).
371d. at 867

8.

391d. at 868.

401d.

10



members of a Louisiana soccer club had received scholarships to play sotcer ablleges?
Although those women were not students at Louisiana State University and theceflol no
be members of the class, theutt considered the evidenadevant to “the talent pool in
Louisiana” and therefore appropriate to consider for class certificationgrg}

The inferences Plaintiffs urge the court to drawhis case(at least for the football class)
are similar tahose inColorado Cross Disability Coalition andPederson. Plaintiffs have
presented evidence of 200 girls who play girls’ football and will attend high sahdbis
Districts*® It is reasonable to infer that a substantial number of the girls who play in the
recreational league will also want to play on a high school team. Additionally, esemiag
some of the girls on the recreational league ineligible to play on a high school team, common
sense leaglto the conclusion that the remaining athletes would constitute a number toogreat f
joinder* In this limited context, Plaintiffs hawaatisfiedthe numerosity requirement for the
footbdl class.

C. Commonality

The party seeking class certification must also shitveré are questions of law or fact
common to the class’® This requires a demonstration that the proposed class mernhees “

suffered the same injurthat is based on a “common contentidrg., “that determination of its

41d.
421d.

43 Unlike the lack of evidence about subjective mental statbegfroposedemaleathletes class, Plaintiffeave
presented an evidentiary basis from which the court can reakenablénferences—i.e.,inferences resting on
evidence and not merefpeculatior—about the number of football gls members.

44 See Rex, 585 F.2d at 436 (“Class actions have been deemed viable in instances viberas$7 to 20 persons
are identified as the class.”).

% Fed. R. Civ. P. 23(a)(2).
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truth or falsity will resolve an issue that is central to the validity of each ome ofdims in one
stroke.™®

Plaintiffs argue a@mmon question of law and fact exists floree claims. For their Title
IX equal accommodation claim, Plaintiffs assert the court ghetstrmine' whether the Districts
failure to provide substantially edyzarticipation opportunities to girlss the result of girls
lack of interest in athletics*’ Second, Plaintiffs contend the court is faced with a common
guestion of law and fact for the Title IX contact sports clainamely, whethefopportunities
for girls have historically been limited and there is sufficient interest and abilitggagids to
sustain viable teams and reasonable expectation of competition for the' t&afsally,
Plaintiffs assert a common question of law exists for the Equatd®iant Clause claim because
the court must look to whether the Equal Protection Clause requirédagtltsall teams if
schools offer boydootball teams.

The Title IX claims do not involve a common question that is capable of classwide
resolution. Fist, to determinéwhether the Districtdailure to provide substantially equa
participation opportunities to girlss the result of girlslack of interest in athletics,the court
would need to look to whether female students in ehthe three Defedant school districts
lack interest in athletics. This is necessarily an individualized assessnetiigadeternmation
of its truth or falsity in each District will natecessarilyesolvethe issue for all proposexiass

membergdrawn collectively from all three districts) one stroke.

46 Dukes, 564 U.Sat349-50.
47Dkt. 67 at 7 (quotingllier v. Sveetwater Union High Sch. Dist., 768 F.3d 843, 858 (9th Cir. 2014)).

481d. at 8.
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The second Title IX claim does not satisfy commonality for the samenredse court
cannot determine whethethere is sufficient interest and ability among girls to sustaireviab
teams andeasonable expectation of competition for the t8amithout looking to factspecific
to the schools within each District. If there is sufficient interest and ability gmiols © sustain
teams at some schools but not others, the court cannot resolve the issue in one stroke.

Thus, Plaintiffs have failed to show commonafity both Title IX claims?®

However, the Equal Protection claim presents a common question of law: whether the
Defendants discriminate on the basis of sex by providing football teamsyfobbbnot for
girls. Unlike the school or district specific inquiries presented by Plainifitfe IX claims, the
Equal Protection claim presents a legal question common to all District Defendants, a
stipulated that girlSootball is offered in none of the districts while bofggtball is offered in
each. In light of this, determinatiorthat the Defendants discriminate on the basis of sex would
resolve a common question of law for #rgirefootball classas to all District Defenahts
Other factual issues may remaout commonality does not require the resolution of all issues in
one fell swoop. It requires only that the court’s determination on a common question “
resolve an issue that is central to the validity of each one of the claims in on€ €troke
legal question presented by the Equal Protection claim satisfies this requiremen

Thus,theproposedootball class satisfiethe commonalityequiremenbnly as to the

Equal Protection claim

49 Plaintiffs Motion to Certifydoes noaddressommonality fortheir equal treatment claim under Title. IXn any
casethe court concludes the class would lack commonality for that claimdatime reasons as the other Tile
claims

0 Dukes, 564 U.S. a850.

13



D. Typicality

Next, theclass proponent must establighe claims or defenses of the representative
parties are typical of the claims or defenses of the tPasEhis requirement is satisfied‘ill
classmembers are at risk of being subjected to the same harmful practices esgafdiny
classmembeis individual circumstances>?

Focusing on the proposed class and claim remaiRilaintiffs argue their claims are
typical of the claims of the wholeotball class because eachlgttends a high school in a
District thatviolates the Equal Protection Clause. Plaintiffs have shown they are sdlgetite
same practice-the Defendants’ refusal to establish schepbnsored girldootball teams—as
any other class member would be. For this reason, the court conelaagsfs satisfythe
typicality requirement.

Il. Rule 23(b)

Because Plaintiffs have met all four requirements for class certificaftive football
classunder Rule 23(a), the court must also assess whether they satisfy one of the esqsiioém
Rule 23(b). Plaintiffs argue they satisfy Rule 23(b)(2), which requires showintjhtbgarty
opposing the class has acted or refused to act on grounds that apply generally te,the tlas
final injunctive relief or corresponding declaratory relief is appro@niespecting the class as a

whole.”3

51 Fed. R. Civ. P. 23(a)(3).
52DG exrel. Sricklin, 594 F.3d at 1199
53 Fed. R. Civ. P. 23(b)(2).
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The requirements of general applicability and appropriateness of inpinelief for the
class as a whole atmdependent but relatégarts>* Taken together, the two parts require
“cohesiveness among class meralvéth respect to their injuri¢s® To show cohesiveness, the
party seeking certification must illustrate that classwide injunctive relief Wetdde its terms
specifically and describe in reasonable detail . . . the act or acts restrainedredrégund that
“class membersnjuries are sufficiently similar that they can be remedied in a single injunction
without differentiating between class membets.

Plaintiffs persuasivelxontend thegatisfyboth requirements. They argue the Districts
have refused to institute girtsly football as to thentirefootball class and injunctive relief for
the class as a whole is appropri2ftePlaintiffs outline six possible injunctions, any of which
would provide relief without differentiating between class memi3&rEherefore Plaintiffs have
met the requirements of Rule 23(b)(2).

Because Plaintiffs have satisfied the requirements of Rule 23(a) and Ru@p3be
court concludes that class certificatisrappropriate for the football class on the Equal
Protection claim

[I. Standingfor Equal Protection claim

The Districtsargue Plaintiffs lack standing for thé&ngual RPotection claim because they
are not members of a varsity team that has been discriminated against on tbhedsasisThe

Districts point toPederson v. Louisiana State University, in which the Fifth Circuit held that

54 Shook v. Board of County Commissioners, 543 F.3d 597, 604 (10th CR008.

5.

56 DG exrel. Sricklin, 594 F.3d at 120(alteration in original) (internal quotation marks omitted)
57 Dkt. 76,1 105.

8 Dkt. 76at 46.
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plaintiffs who were not members of a varsity team did not have standigéllenge the
treatment of existing varsity athleted. But Plaintiffs in this case do not se@kief on behalf of
existing varsity athletes. They seek rebefy on behalf of themselvasd similarly situated
female studentsn the ground that they have been discriminated against on the basis of sex.
Plaintiffs have standing for their Equal Protection claim.

V. Conclusion

Plaintiffs’ Motion to Certify Class is GRANTED in part and DENIED in prtt is
ORDERED that the following class shall be certified under Rules 23(a) and 23(biii2)
Federal Rules of Civil Procedure:

All present and future Jordan, Canyon, and Granite school district female high

school students who seek to participate andre or were deterred from

participating on girls high school football teams.
That class is certified with respect to all factual and lesgalds relating to the PlaingffEqual
Protection Claim against Defendants

Because Plaintifféailed to provide the court an evidentiary basis from which to infer that
Rule 23(a)’'s numerosity requirement was satisfied with respect to tla¢efathletes class, the
courtDENIES certification of that class.
Although mindful of the arguments made by Defendanteeir motion to file a joint

supplemental memoranduin opposition to Plaintiffs’ Motion to Certify Clashose arguments
would not change the court’s analysis concerning adequacy or numerosity. Adgottieg

Defendants’ Mtionis DENIED 5!

59213 F.3dat 872.
80Dkt. 67.
61 Dkt. 103.
16



After the benefit of the partiebriefing and careful consideration of the Rule 23(g)
factors, the court hereby designates the following as class cobnkeken Washburn, Mark
Smith, and Jacob Fonnesbeck. The court declines to appoint Brent Goodamseal because
he islikely to be a necessary witness. The class representatives shall be thetnderdd s
plaintiffs: S.G., L.D., BS., M.C., D.R., I.N., and I.C.

SO ORDEREDhis 9th day of October, 2018.

BY THE COURT:

24

ROBE J. SHELBY
United States District Judge
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