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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

TERRY PRISBR,? MEMORANDUM DECISION AND
ORDER ADOPTING REPORT AND
Plaintiff, RECOMMENDATION
V.

Case N02:17¢v-00723DN-PMW
KEITH C. BARNES, GARY R. HERBERT,
and MATTHEW B. DURRANT District JudgeDavid Nuffer

Defendant.

The Report and Recommendafiggsued by United States Magistrate JuBgel M.
Warneron March 1, 2018commends thdefendants’ Motion to Dismisde granted
Plaintiff's Motion to Amend Complaifitoe deniegdand this case be dismissed with prejudice.
Plaintiff timely objectd to the Report and Recommendation on March 14, 2018.
Specifically, Plaintiffobjected tahe Magistrate Judge’s determinations {iaPlaintiff is not
entitled totheappointment of counsg2) judicial immunity precludes Plaintiff's claims against
Defendant Keith C. Barng¢$Judge Barnes’)(3) Plaintiff's claims for injunctive relieare
barred (4) Plaintiff failed to state a claim on which relief may be granted against dzeftn
Gary R. Herbert (“*Governor Herbertihd Matthew C. Durrar{tChief Justice Durrant})and

(5) amendment of Plaintiff's contgant would be futile.

! Plaintiff's last name is spelled two different ways in his court filingsist®?y” and “Prisbrey.”
2 Docket no. 32filed Mar. 1, 2018.

3 Docket no. 11filed July 21, 2017.

4 Docket no. 25filed Sept. 18, 2017.

5 Plaintiffs [sic] Oposition[sic] Resonségsic] to Courtgsic] Report and Recomendatiofsic] (“Objection”),
docket no. 35filed Mar. 15, 2018.
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De novo review has been completed of those portions of the Report and
Recommendation to which objection was made, including the record that was before the
Magistrate Judge and the reasoning set forth in the Report and Recomnme Béatnise the
analysis and conclusions of thealyistrateJudge arecorrect theyare accepted artie Report
and Recommendatidiis ADOPTED.

DISCUSSION
Plaintiff is Not Entitled to the Appointment of Counsel

Plaintiff asserts that Heas a disability caused laytraumatic brain injur§ He argueshat
“[t]his court has the ability to appoint counfsic] for a fair trial [and] equal protection under
the law yet it has elected notto . .° .”

“There is no constitutional right to appted counsel in a civil casé®Rather,[t] he
appointment of counsel in a civil case is left to the sound discretion of the district ¢our
Factorsfor making this determination includ&he merits of the litigant’s claims, the nature of
the factual isues raised in the claims, the litijja ability to present his claims, and the
complexity of the legal issues raised by the claifds.”

As discussed below, Plaintiff's claims are without merit. This is not becauséfPlain

lacks the ability tgoresent hislaims orto adequately convey information aadjument.

628 U.S.C. § 636(b)

" Docket no. 32filed Mar. 1, 2018.

8 Objection at 2.

°1d.

P Durre v. Dempsgy869 F.2d 543, 547 (10th Cir. 1989)

11 Shabazz v. Asking4 F.3d 533, 535 (10th Cir. 1994)

2 Rucks v. Boergermanhb7 F.3d 978, 979 (10th Cir. 1995)
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Plaintiff's Complaint® and his argumentsare thorough and readily understandaller. are
Plaintiff's claims deficientbecausélaintiff is appearingro se andthe factual and legal issues
are complexThey are notRather Plaintiff's claimsfail becausehe factsPlaintiff alleges

cannot support hislaimsas a matter of lawrhese circumstancek not justify the appointment
of counsel. Appointed counsebuld not materially assist Plaintidi the disposition of this case.
Therefore, Plaintiff is not entitled to the appointment of counded. Mlagistrate Judge’s
determinatiorwas correct.

Judge Barnesis Entitled to Absolute Judicial Immunity

Judge Barnes is a state court judge for Utahth Bifidicial District Courtwho presided
over Plaintiff's divorcecase'® Plaintiff alleges that Judge Barnes’s rulings iatttaseviolated
Plaintiff's constitutional rightd® He seeks monetary damages and injunctive réfief.

“[JJudgesof general jurisdiction are absolutely immune from monetary liability for their
judicial acts, even when such acts are in excess of their jurisdiction, and aed tildgve been
done maliciously or corruptly*® The only exceptions are when the “acti@ns not taken in the
judge’s judicial capacity[,]or when the actions, “though judicial in nature, [are] taken in the

complete absence of all jurisdictiof’”

13 Docket no. 21, filed June 30, 2017.

1 plaintiffs [sic] Respmse to Defendanfsic] Motion to Dismiss be Deniediocket no. 24filed Sept. 18, 2017,
Objection.

15 Complaint at 3.

161d. at 37, 9-15.

171d. at 79.

18 Stump v. Sparkmad35 U.S. 349, 3665 (1978)(internal quotations omitted
19 Mireles v. Wacp502 U.S. 9, 1412 (1991)


https://ecf.utd.uscourts.gov/doc1/18314015177
https://ecf.utd.uscourts.gov/doc1/18314090037
https://www.westlaw.com/Document/Id4c07e799c1d11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_364
https://www.westlaw.com/Document/I862cb1c19c9011d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_11

Thefacts allegedn supportof Plaintiff's claims againsiudge Barnepertain to and arise
out of judicial actions takelny Judge Barneis hisjudicial capacity’® And Judge Barnes had
jurisdiction to takehesgudicial actionsin Plaintiff's divorcecase?! Therefore, Judge Barnes is
entitled to absolute judicial immunijtandPlaintiff's claimfor monetary damages against Judge
Barnes fa# as a matter of lawrhe Magistrate Judge’s determination was correct

Plaintiff's Claimsfor Injunctive Relief are Barred

Plaintiff seeksrarious forms ofnjunctive reliefunder42 U.S.C. § 198&%om Judge
Barnes’s rulings ifPlaintiff's divorcecase?? Section1983 provides that “in any action brought
against a judicial officer for an act or omission taken in sufibeo®s judicial capacity,
injunctive relief shall not be granted unless a declaratory decree was violatalamaibry relief
was unavailable?®

Plaintiff does not allegand cannot shothatJudge Barnes violatealdeclaratory decree
or that declaratory reliefias unavailable. Therefore, Sectib883 bars Plaintiff's claimir
injunctive relief The Magistrate Judge’s determination was correct.

Plaintiff Fail s to Statea Claim Against Governor Herbert and Chief Justice Durrant

Plaintiff assertslaimsunder42 U.S.C. § 1983against Governor Herbert and Chief
Justice Durrant for failing to properly train, monitor, and oversee Judge Barhssder
[Section] 1983, government officials are not vicariously liable for the misconduct of their

subordinates?® “Supervisors are only liable und@ection] 1983 for their own culpable

20 Complaint at 37, 1215.

2l Utah Code Ann. § 784&-102(1).

221d. at 79.

2342 U.S.C. § 1983

24 Complaint at 1113.

25Serna v. Colorado Dep'’t of Correction455 F.3d 1146, 1151 (10th Cir. 2006)
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involvement in the violation of a person’s constitutional rigRes]i]t is not enough for a
plaintiff merely to showa defendant was in charge of other state actors who actually committed
the violation.?” “[T] he plaintiff must establish a deliberate, intentional act by the supervisor to
violate constitutional rights?® In other words, “the supervisor must be personally involved in
the constitutional violation, and a sufficient causal connection must exist betveesupervisor
and the constitutional violatiort®

Governor Herbert is the chief executive officer of the State of Utah, and asssooh
Judge Barnes’s supervisor. Separation of Powers prohibits such interfergmtieeviudicial
system by the executive branthChief Justice Durrant is also not Judge Barnes’s supetwsor
virtue of position as the Chief Justice of the Utah Supreme Court. Therefore fiialaims
against Governor Herbert and Chief Justice Durrant fail as a matter of law.

But evenif Governor Herbert and Chief Justice DurrarteJudge Barnes'’s supervisors,
Plaintiff fails to allege any personal involvement on their part in the allegeditcdional
violations of Judge Barnes. The only instance in which Chief Justice Durrargrisnedd in
Plaintiff's Complaint is the caption. And the allegatidhe Governor Herbert and Chief Justice
Durrantfailed to propely train, monitor, and oversee Judge Barnes are generalized and

conclusoryThese allegations are insufficient to state a cfiffherefore, Plaintiff fails to state

26d.

271d. (internal quotations omitted).

281d. (internal quotations omitted).

291d. (internal quotations omitted).

30 Utah Const. Art. V, § 1United States v. Wjl#49 U.S. 200, 2018 (1980)

31 Bell Atl. Corp. v. Twomb|\650 U.S. 544, 555 (2007 ory v. Allstate In$.583 F.3d 1240, 1244 (10th Cir. 2009)
Brown v. Zavaras63 F.3d 967, 972 (10th Cir. 1995)


https://www.westlaw.com/Document/Id4bbea909c1d11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_2018
https://www.westlaw.com/Document/Ib53eb62e07a011dcb035bac3a32ef289/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_555
https://www.westlaw.com/Document/I56448cc19d6e11dea82ab9f4ee295c21/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1244
https://www.westlaw.com/Document/I9df1fe18919f11d98e8fb00d6c6a02dd/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_972

a claim on which relief may be grantagainst Governor Herbert and Chief Justice Duriéme.
Magistrate Judge’s determination was correct.

Amendment of Plaintiff's Complaint is Futile

Plaintiff has twice sought leave to amend his Complaint. In his First Motion endm
Plaintiff sought to expand the Complaint from 16 pages to 68 pages; add Judge Paul D. Lyman
(“Judge Lyman”) as a defendant; aberrry Prisbrey Trust as a plaintiind add claims for
failure to investigate, violation of due process, breach of contract, and violation of grecéms
with Disabilities Act®? In his Second Motion to Amen@Iaintiff soughtto add factual
allegations regarding hitate cart protective ordecase, and a claim f@mergencynjunctive
relief to obtaintheappointment of counsel in his state caases®

Rule 15 of the Federal Rules of Civil Procedure provides that “a party may asiend it
pleading only with . . . the court’s leave [drdvd should[be] freely givgn] when justice so
requires.® However, justice does not require leave to amend when amendment would be
futile.® “A proposed amendment is futile if the complaint, as amended, would be subject to
dismissal.®

The amendments Plaintiff seeks with his First Motion to Amend are futile. Despig b
considerably longer, the additional page®lainiff's proposed Amended Complaiate

primarily legal opinion and argumemind despite asserting additional claims, Plaintiéitse

32 Motion to Amend Complaint (“First Motion to Amenda} 1, docket no. 25filed Sept. 18, 2017; Amended
Complaint,docket no. 28, filed Sept. 18, 2017

33 Motion to Amend Complaint, Request for Inmediate Injunctive Reliefaxnksistance (“Second Motion to
Amend”), docket 31, filed Feb. 26, 20Haintiff's Second Motion to Amend is addressed in the first instance
because it was not addressed in the Magistrate Judge’s Report and Recoromendati

% Fed. R. Civ. P. 15(a)(2)
35 Castleglen, Inc. v. Resolution Trust Cor@84 F.2d 1571 (10th Cir. 1993)
36 Jefferson Cty. Sch. Dist. No-IRv. Moody’s Inv'rs Servs., Incl75 F.3d 848, 859 (10th Cir. 1999)


https://ecf.utd.uscourts.gov/doc1/18314090055
https://ecf.utd.uscourts.gov/doc1/18314090057
https://www.westlaw.com/Document/N65EAF460B96211D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I84b9f4d3957211d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I6d7ecf68949711d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_859

allegations against Judge Barnes, Governor Herbert, and Chief Justice Dunantthee same.
For the reasons discussedeab, Judge Barnewould still beentitled to absolute judicial
immunity, andPlaintiff would still fail to state a clainon which relief may be grantedjainst
Governor Herbert and Chief Justice Durradditionally, the allegationagainstludge Lyman,
who is now presiding over Plaintiff's divorce case, pertain to and arise out of jaditans
takenby Judge Lymarnin his judicial capacity’ Judge Lyman is entitled to absolute judicial
immunity for these actionsTherefore, Plaintiff's proposed Amended Complaint would be
subject to dismissalnd is futile The Magistrate Judge’s determinatigas correct.

Likewise, the amendmenB®aintiff seeks with his Second Motion to Amend are futile.
The additional factual allegations regarding Plaintiff’'s state court protemtilex case do not
alter the above analysis of Plaintiff's claims. And the additional claim for em&yrgejunctive
relief fails for the same reasonsthe claims for injunctive reliein Plaintiff's Complaint
Thereforethe proposed amendmentsHhaintiff's Second Motion to Amend would be subject to
dismissal.

Finally, because Plaintii claims fail and amendmentRlaintiff's Complaint isfutile, it
is appropriate thahis casebe DISMISSED with prejudic&.herefore, lhe analysis and
conclusions of the lgistrateludge are acceptedndthe Report and Recommendafidis

ADOPTED.

37 Amended Complaint at 3, 340.
38 Docket no. 32filed Mar. 1, 2018
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ORDER

IT IS HEREBY ORDERED thathe Report and Recommendatidis ADOPTED This
case iIDISMISSED withprejudice.

The Clerkis directed taclose the case.

SignedMarch 27 2017.

BY THE COURT

Dy Mdfr

District Judge David NUffer

39 Docket no. 32filed Mar. 1, 2018.
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