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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

ZACHERY RICHMOND, an individual,
MEMORANDUM DECISION AND
Plaintiff, ORDER GRANTING IN PART AND
V. DENYING IN PART [20] PLAINTIFF'S
MOTION TO FOR LEAVE TO FILE
RICK HARRISON; VAUN RYAN; RYAN AMENDED COMPLAINT
SNOW, each as individuals, and
ROOSEVELT CITY, through its Police Case No2:17<v-00880DN
Department, and for the official actions of the '
aforementioned Defendants; and DOES, I- | District JudgeDavid Nuffer
unknown persons in interest,
Defendang.

Plantiff Zachery Richmond (“Richmorijifiled a motion for leave to filanamended
complaint(the“Motion”). * The proposedirst anended complairttAmended Complaint”)
brings 8§ 1983 claims for deprivation of procedural due process against DefendantsriRgdnHa
(“Harrison”), Ryan Snow (“Snow”), and Roosevelt City (“the City”) (colleety
“Defendants”)? Defendantdiled a memorandum in opposition to thefibn (the
“Opposition”).2 Richmondregied in suppor(the “Reply”).% For the reasons set forth below, the

Motion is GRANTED IN PART and DENIED IN PART.

I Motion for Leave to File Amended Complaint and Memorandum in Supmeket no. 20filed November 16,
2017.

2 Motion, Exhibit 1, Proposed First Amended Complailuicket no. 241, filed November 16, 2017.

3 Defendants’ Memorandum in Opposition to Plaintiff's Motion for Leave te Rihended Complaintocket no.
25, filed December 6, 2017.

4 Reply in Support of Motion for Leave to File Amended Complalotket no. 26filed December 14, 2017.
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BACKGROUND

Richmond filed his original Complaint on August 2, 26TThe Complaint specified that
Richmond was hired by the City’s police department on October 24,%2002lune 16, 2016,
Richmond was provided with a notice of terminatiéfhe notice specified that the termination
was due to a budgetary relateduction in forcé. At some point prior to Richmond’s
termination, Richmond alleges that Harrison informed Richmond that he was amsgipl
problem and needed to be let$on June 30, 2016, Richmond’s employment as a police officer
with the Cityofficially ended°

In theoriginal Complaint, Richmona@rguedhat the reduction in force was a pretextual
basis for his termination that was carried out without@egeduratlue process! In addition
to the Defendants Harrison, Snow, and Roosevelt City, the original Complaint named Vaun
Ryan, the mayor of Roosevelt City at the time of Richmond'’s termin&tidrsummons and a
copy of the Original Complaint for all four defendants was served on Hafdgmfendants and

Vaun Ryan filed a Motion to Quash, arguing tHatrisonwas not authorized to accept service

5 Complaint,docket no. 2filed August 2, 2017.
61d. 7 10.

71d. 7 11.

81d.

® Complaintq] 16.

01d. 7 12.

d. 7 18.

21d. 7 5.

13 Summons in a Civil Actiordocket no. 4filed August 7, 2017; Summons in a Civil Actiatucket no. 5filed
August 7, 2017; Summons in a Civil Actiaigcket no. 6filed August 7, 2017; and Summons in a Civil Action,
docket no. 7filed August 7, 2017.
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for any of the other named defendaHtblarrison also filed a Motion to Dismisseeking
dismissalbf the causes ofictionagainst him in the original Complaitt.

In response to the issues raigethese two motions, Richmond sought consent from the
Defendants and Vaun Ryan to amend the Complaint under Fed. R. Civ. P. 1S(@h).
proposed Amended Complaint dropped V&yan as a named defendand provided
additional, specific allegations regarding Defendants Snow and HatfiBmiendants did not
consento the amendmerand Richmond filed the Motion to Amen#,.

STANDARD OF REVIEW

The Federal Rules of Civil Procedure allow amendments tdiplgs“when justice so
requires.® Leave taamend complaintshould be “freely iyen,”?° as long as the amendment
would not be'futile,”?! or otherwise susceptible to dismis$alM ere conclusory statemehts

will not survivedismissal?® a wellpleaded complaint requires sufficient factual allegafibtts

14 Defendants Vaun Ryan, Ryan Snow, and Roosevelt City’s Motion to QuaBkficient Service of Process, or,
in the Alternative, Rule 12(b)(5) Motion to Dismiss, and Memorandunupp&rt,docket no. 15filed September
22, 2017.

15 Defendant Rick Harrison’s Rule 12(B)(6) Motion to Dismiss Plaintiffamplaint and Memorandum in Support,
docket no. 16filed September 22, 2017.

16 Motion 1 10

17 Motion 1 11

18 Motion 1 13.

¥ Fed. R. Civ. P. Rule 15(a)(2)

20 Foman v. Davis371 U.S. 178, 182 (1962)

21 Anderson v. Suiterg99 F.3d 1228, 1238 (10th Cir. 2003¢e alsduncan v. Manager, Dep't of Safety, City &
County of Denver397 F.3d 1300, 1315 (10th Cir. 2005)

22 \Watson ex rel. Watson v. Begk&#2 F.3d 1237, 123810 (10th Cir. 200Z%)see alsd.Spire Commc'ns, Inc. v.
N.M. Pub. Reqgulation Comm'892 F.3d 1204, 1211 (10th Cir. 2004)

23 Ashcroft v. Igbal556 U.S. 662, 678 (2009)
241d. at 679
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render the claimsplausible’® when considered in a light most favorable to the plaifftifihis
“factual content” must enable “the court to draw the reasonable inference that thewdefend
liable for the misconduct alleged?”

While thispleadingstandard applies to all cases gener#llgan have a particular “bite”
in the context of § 1983 clainteecauselaintiffs must in addition to sufficientlyestablishinga
constitutionakight and its violation, sufficiently respond defendantsualified immunity
affirmative defense “at the earliest possible stage of litigaidn.”

DISCUSSION

In support of the Motion to Amend, Richmond argues that the proposed Amended
Complaint is not fute becausd sufficiently alleges claims against Defendants Harrisons and
Snow in their individual capaciti¢d.Defendants argue in the Opposition that the Motion to
Amend should be denied because the proposed Amended Complaint esfdlile process
protections do not apply to employees discharged as a result layoffs or reoigasit2at
Additionally, Defendants argue that, because the doctrine of qualified immunityeequi
pleading that a government actor individually acted in a way that violatstitotional
protections, the motion to Amend should be denied as to Defendant®SbBefendants assert

that the allegations in the proposed Amended Complaint do not show that Defendant Snow acted

25 Bell Atl. Corp. v. Twombly550 U.S. 544, 570 (20Q7)
26 Ridge at Red Hawk, LLC v. Schneidé93 F.3d 1174, 1177 (10th Cir. 2007)
271gbal, 556 U.S. at 678

28 Robbins v. State of Okl&19 F.3d at 1242, 1249 (10th Cir. 200&% alsdvanZandt v. Oklahoma Dep't of
Human Servs276 Fed.App’'x 843, 847 (10th Cir. 2008)

29 Motion at 5.

30 Opposition at 56.
3l1d. at 6.


https://www.westlaw.com/Document/Ib53eb62e07a011dcb035bac3a32ef289/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_570
https://1.next.westlaw.com/Document/I06d80a582e0811dcaba8d9d29eb57eff/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=493+f3d+1177#co_pp_sp_506_1177
https://1.next.westlaw.com/Document/I90623386439011de8bf6cd8525c41437/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&__lrTS=20180912174824212#co_pp_sp_780_678
https://www.westlaw.com/Document/I679420e0f76911dca9c2f716e0c816ba/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1249
https://www.westlaw.com/Document/Ic278bfc11b8011ddb7e483ba170699a5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_6538_847
https://www.westlaw.com/Document/Ic278bfc11b8011ddb7e483ba170699a5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_6538_847

in this manne?? The issue of due process protections will be addressed first, followed by the
issues pertaining to the allegations against Defendants in their individualtiespac

The Proposed Amended Complaint Sufficiently Alleges th€onstitutional Violation of
Deprivation of Property and Liberty without Due Process

Richmond’s proposed Amendea@plaint alleges facts sufficient to render his claghs
constitutional violatios plausible and not futil®ringing claims under § 1983, Richmorihs
alleged that he had a constitutional property right to continued public employaemell as a
liberty right to his good name and reputatiémnd that Defendants violated thoigghts when
he was terminated without “notice and . . . opportunity to be heard” regardimgrhiedtion
and the reasons for that terminatiSn Utah, a police officer “has a recognized property right
in his job.”®® And while public employers owe no due process to empldgeesnaed as'the
resut of a layoff or reorganizatiors” public employees may bring procedural due process
claims if theyare “terminated for some form of misconduct without being given adequate
opportunity to respond to the allegatior8.”

Additionally, one may bring a § 1983 claim for an “infringement upabeatly interest”
in one’s reputation so long as it is connected with “tangible interests sucipks/ment.®® As
a police officerRichmond had a constitutional property right to continued public employasent

well asa liberty right to higeputation in connection with future employment, and notably,

321d. at 9.

33 AmendedComphint T 40.
341d. § 53.

35 |d. 1 41; gealsold. 1 27-30.

36 Becker v. Sunset Cjt216 P.3d367, 369 (Utah Ct. App. 200%ee alsdJtah Code Ann. § 2B-1105(1) (2007)
id. 8§ 10-3-1106

37Utah Code Ann. § :8-1105(1)b) (2007)
38 Johnson v. City of Murra 909 F.Supp.2d 1265, 1293 (D. Utah 2012)
39 McGhee v. Draper639 F.2d 639, 6423 (10th Cir.1981) see alsdPaul v. Davis 424 U.S. 693, 701 (1976)
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Defendants do not challengee existence of sugaights. The sole disput@ this case comes
down to the motive behind Richmondé&minationand whether itriggeredhis right todue
process

Taken inthe light most favorable tRichmond, thdacts alleged in thproposed
Amended Complairgufficiently plead that he was “terminatéat some form of misconduct”
and without the requisite process due to a police offitiiile the Notce of Termination
informed Richmond that his “termination was due to a reduction in force ntatesdy
budgetary constraint$® Richmondalleges that documents from the City obtaipesit-
termination reveal that he was terminated due to claims of, among other thingsnthignts
[sic] of citizen complaints “complaints by other like agenciesihistory of adverse attitude and
behavior towards supervisory personhahd “general management problerfis.”

Richmondfurtheralleges thaprior to termination, Harrison toldrni “he was a
disciplinary problem and needed to be let ffoaind that subsequentfarrison “made
statements to one or more individuals to the effect that Richmond’s terminationsgdsoba
vendetta and/or disciplinary issues,” and not on “a necessary reduction in‘foRielimond
also includes among his allegations thédrrisonexhibited disparate treatmeffttowards him

in his final months as an officer in Roosevelt City’s police department, “sghglih Richmond

40 Amended Complairf 9.
41 1d. § 50.

42 1d. § 22.

4d.

4 Amended Complairf 43.



for discipline” even asother officers within the department were not disciplined for similar
acts”* Richmond requested due process after his termination, and was tenied.

When Richmondaterattempted to apply for law enforcement jdbsge alleges that
“Defendants provided information tbe Potential Employet® which “gave the impression that
Richmond had an extensive disciplinary history with the City, caused many psoblaia
employed with the City, and was the source of many citizen complaints whileyaapvith the
City.” *® Takentogether intie light most favorable to Richmond, the documents, Harrison’s
alleged comments tRichmond and others, as well as #llegations oflisparate traanentand
allegations of unchallenged negative information passed to potential employeiisiplalead
thatRichmond’s due process was improperly denied him as to protected property and liberty
interests and thus that his constitutional rigkisreviolated.

The Proposed Amended Complaint Sufficiently Alleges Constitutional Violgons as to
Defendant Richmond but not to Defendant Snow

Defendants Richmond and Snow are individually implicated iontlge first cause of
action of the proposed Amended Complaint for deprivation of a protected property interest
without due proces®. Although the degeal factsin the proposed Amended Complaint
sufficiently pleadhis constitutionatiue process violation, the Amended Complaint @hdads

theviolation sufficientlyagainst Defendariarrison, but noagainstSnow.

4 1d. 1 16.

46 1d. 1 28.

47 1d. 1 32.

48 Amended Complairf 33.
4 d. 1 H4.

501d. at 8.



Due to qualified immunity, a 8983 clam cannot survivelismissalf it is not clear “that
each Governmentdfficial defendant, through his own individual actions, has violated the
Constitution.®! In other words, plaintiffs must show (1) each defendant acted in such a way to
violate the plaintifs constitutional rights, and] information available to defendants at the time
made it ‘apparent’that they were “violating the plaintiff[’s] ‘clearly estlished’ constitutional
rights” °? For the sake of a §983 claim, “a right is clearly established. ‘when a Supreme
Court or Tenth Circuit decision is on pointP}The constitutional property right to public
employment* and liberty right to reputatiAwere both clearly established in thenTre Circuit
at the time oRichmonds termination.Therdore, Richmond may overconi@efendans’
gualified immunity if he can show through the factual allegations tshbiildhave been
apparent to each defendant thest conduct violated Richmondiéearly established
constitutional righd.

DefendantHarrison

As stated above, the proposed Amen@edhplaintplausbly alleges that Harrisoshould
have been aware his conduct violated Richnsadnstitutional righg relative toRichmond’s
property interest in public employent ThatHarrisongavethe Notice ofTerminationto

Richmond wouldtaken as truendicate he was awathatRichmonds termination was

5l]gbal, 556 U.S. at 66Xee alsdGlover v. Mabrey384 F. App'x 763, 767 (10th Cir. 2010)

52 Anderson v. Creightor#83 U.S. 635, 6380 (1987); see alsdMoya v. Garcia895 F.3d 1229, 1234Qth Cir.
2018)(quotingThomas v. Kraver65 F.3d 1183, 1194 (10th Cir. 201.4)

53 Thomas 765 F.3dat 1194(internal quotation omitted

4 See, e.gKingsford v. Salt Lake City School Djs247 F.3d 1123, 1128 (10th Cir. 20pBecker v. Sunset Cjty
216 P.3d 367, 369 (Utah Ct. App. 2008hnson v. City of Murrgy909 F.Supp.2d 1265, 1293 (D. Utah 20E2e
alsoUtahCode Ann. § 183-1105(1) (2007)id. 8 10-3-1106

%5 Seee.g.,Paul, 424 U.S. at 7QIMcGhee 639 F.2d at 64243,
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officially “a reduction in force necessitated by budgetary constraifiéet according to

Richmond it wasalsoHarrison who told him “he was a disciplinary problem” who “needed to

be let go,®” and Harrison who subsequently “made statements to one or more individuals to the
effect that Richmond’s termination was based on vendetta and/or disciplingey,issnd not on

“a necessary reduction in force®”

This discrepancy between the Noticstated reasofor terminationand the nature of the
comments allegedly made by Harriggausibly suggest Harrison’s awareness of the
constitutional violatiorof Richmond’s property interest. Thus, Richmdasalleged facts
sufficient to overcome Harrison’s qualified immuynénd bring a cause of action against
Harrison in his individual capacity.

Defendant Snow

Unlike the factual allegationsegarding Harrisorthe Amended ©@mplaintdoes not
allegeenoughspecific facts againsénow, and therefore denot overcome his qualified
immunity. While theAmended Complairgtates that Snostated in the letter dated June 30,
2016, that Richmond would not be able to appeal his terminzt®npwalso asserteih the
letter that the termination wéaer thesameofficially stated reasorfsom Richmonds June 16,

2016 notice ofermination lettef “a layoff’ ¢! due to “budgetary reason®The remaining

56 Amended Complairf 9.
571d. 1 22.

8|d.

59 Amended Complairff 11.
501d. 7 9.

6ld.

62 Amended Complairf 10.



allegationsdo not plausibly demonstrate that Snow made thmsadl awareof any pretextual
motivations for the termination

The Amended Complainattempts to allege th&now was aware of Harrison’s
commentgegarding disciplinary issueBut the mere existence of documents obtained from the
city regarding Richmond’s purported behavior towards supervisory peréodaes not
immediately mean th&now had access to those documé&hthat Snow met with Harrison to
discuss “Snow’s displeasure with the Roosevelt Police Departiffamtthat “at or aound the
time” of this meeting, “one or more of the Defendants” decided to ternfieenonds
employmentdo not clearlyconnectSnow aconstitutional violatiorof Richmond’s due process
rights.®®

Evenif Snow agreed with Harrison to specifically term@fRichmond’s employment,
the Amended @mplaint states a conclusory mannéhatSnow did so “in order to deprive
Richmond of his rights to due processiith no allegation that he actual knew or was aware of
the real reagus for Richmont termination®’ Because the Amendé&bmplaint does not
sufficiently pleadthatit would have been apparent to Snow his conduct might violate
Richmonds constitutional righto due proces, the claims against Snow do not overcome his
qualified immunity The claims againssnow cannot survivdismissaland therefore cannot

remainin the Amended ©mplaint.Dismissal of these claims without prejudice is appropriate.

63 1d. § 23.
64 1d. q 11.
65 1d. § 20.
66 |d. 1 21.
67 AmendedComplaintq 45.
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ORDER

IT IS HEREBY ORDERED that the Motidfis GRANTED in part and DENIED in part.
The Motion is GRANTED as tthe claims againddefendantHarrison andefendant Roosevelt
City. The Motion is DENIED as to the claims agaiDsfendantSnow, which are dismissed
without prejudice.

IT IS FURTHER ORIERED thatbecause thimmemorandum decision and order
addresses the sufficienoythe allegations against Defendant Harrison, the pending Motion to
Dismis<$? that wasfiled prior to the Motion to Ameni$ MOOT.

IT IS FURTHER ORIERED thatbecause Vaun Ryan and Ryan Snow are no longer
parties to the present actijgheir pending Motion to Quaghis also MOOT

Plaintiff is ORDEREDto serve a copy of the First Amended Complaint, refle¢tieg
determinations of this memorandum decision and oattethe applicable partiegithin 14 days
after the entry of this order

As to Roosevelt City, the service of the First Amended Complaint must be accompanied
by the appropriate summons, served in a manner conforming with Rule Fed. R. Civ2R. 4(j)(
This specific directive is issued under the authagtyarding the time limit foserviceprovided
under Fed. R. Civ. P. 4(mBecauseany defect in the service as to Roosevelt @itly be cured

Roosevelt City’s pending Motion to Qudsks also MOOT.

68 Motion for Leave to File Amended Complaint and Memorandum in Supgmrket no. 20filed Nov. 16, 2017.

89 Defendant Rick Harrison's Rule 12(B)(6) Motion to Dismiss Plaintiff' srptaint and Memorandum in Support,
docket no. 16filed September 22, 2017.

0 pDefendants Vaun Ryan, Ryan Snow, and Roosevelt City’s Motion to QuaBkffoient Service of Process, or,
in the Alternative, Rule 12(b)(5) Motion to Dismiss, and Memorandunupp&rt,docke no. 15 filed September
22, 2017.

"1 Defendants Vaun Ryan, Ryan Snow, and Roosevelt City’s Motion to QuaBkffoient Service of Process, or,
in the Alternative, Rule 12(b)(5) Motion to Dismiss, and Memorandunupp&rt,docket no. 15filed September
22, 2017.
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https://ecf.utd.circ10.dcn/cgi-bin/show_multidocs.pl?caseid=106390&arr_de_seq_nums=67&magic_num=&pdf_header=1&hdr=&pdf_toggle_possible=1
https://ecf.utd.uscourts.gov/doc1/18314095136
https://ecf.utd.uscourts.gov/doc1/18314095130
https://ecf.utd.uscourts.gov/doc1/18314095130

Defendants are to respond to the First Amended Complaint with 14 days aftes, servic
required under Fed. R. Civ. P. 15(a)(3).

Signed September 27, 2018.

BY THE T\Fﬂ—%(\ﬁ

David Nuffer
United States District Judge
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