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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

STATE FARM FIRE & CASUALTY
COMPANY ,

Plaintiff,
V.

INEVAT, LLC, MICHAEL GRANT

JONES, STUCK & RENCHER, LLC, MEMORANDUM DECISION & ORDER

Defendans. CaseNo. 2:17<¢v-00901

Magistrate Judge Dustin Pead
INEVATE, LLC & MICHAEL GRANT

JONES,

Counterclaim Plaintiffs,

V.

STATE FARM FIRE & CASUALTY
COMPANY,

Counterclaim Defendants.

INTRODUCTION

The partiesconsented to United States Magistrate Judge Dustire&d Bonducting all
proceedings, including entry of final judgment, with appeal to the United StatetsaCdyppeals
for the Tenth Circuit Oral argument was held on March 27, 2018, after which the court took the
pending motions under advisemémow having considered theaties’ arguments aratiefing,

along with the relevant legal authorities, the court rules as set fortimherei

! Dkt. No. 19;See28 U.S.C. § 636(c), Fed. R. Civ. P. 73.

2 Dkt. No. 64, Dkt. No. 65.
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BACKGROUND

Information TechnologyIT) providerinevat, LLC (Inevat) and its owner Michael Grant
Janes (Jones) (collectively Defendantshtained a business owner’s insurance policy through
State Farm Fire & Casualty (State FaynPlaintiff) on September 23, 20£3.

On November 23, 2016, the law firm of Stucki & Rbar(Stucki)filed an actiomagainst
Defendantsn Utah’s Third Judicial District Court of Salt Lake Coufftihe state action”} In
the stateaction, Stuckseeks damages stemming from a secvash that resulted in the loss of
its electronic dat& Stucki alleges thabefendantsas the law firm’s IT providet‘failed to create
or construct any sort of offite backupo protect the Firm’s electronic data, documents and
records.®

Defendants tendered deferfeheir claimsto State Farn{.While providinga defense
under full eservation of rights, State Faoancurrently filedthis federal declaratorgctionto
determine the scope of Defendarusterage under the poli¢yDefendantand Stucki

counterclaimed State Farmmotioned to strikefor dismissabf counterclains and to stay

3 Dkt. No. 1, 1.

4 Dkt. No. 2-2,Stucki & Rencher, LLC v. Inevat, LLCase No. 160907296, Third Judicial Court,
Salt Lake County.

® Dkt. No. 2-2, 118.

® Dkt. No. 2-2, 1110-11.
"1d., 112.

®1d., 111318.

° Dkt. No. 9, Dkt. No. 12.



discovery* Defendants and Stuckiovedto dismiss StatEarm’sindemnificationclaim andfor
appointment of independent counSel.

PENDING MOTIONS

The following motions areurrentlypending:(1) State Farm’s motion to dismiss Stuski
counterclaims™ (2) State Farm’s motion to dismigise first cause of action of Defendants’
counterclaint*® (3) State Farm’s motion to striké (4) Defendantsamended motion to
dismiss™® (5) Stuckis amended motion to dismi$%(6) Defendantscross motion to appoint
counsel*” and(8) State Farm’s motion to staysdovery'®

The court’s rgiew of these mattens framedby an insurer’s duty to its insured.
Specifically,

[u]lnder the typical liability insurance policy, the insurer has two
duties. The sole source of these duties is the insurance contract.
First, an insurer has a duty to indemnify the insured, up to the
limits of the policy, for the payment of a judgment based on a
liability claim which is covered. Second, the insurer has a duty
to defend the insured against a liability claim which is covered
or which is potentially covered h€&se are two distinct duties,

with an insurer’s duty to defend [being] broader than its duty

to indemnify. This is because the dutyridemnify is

9Dkt No. 21, Dkt. No. 17, Dkt. No. 10, Dkt. No. 44.
' Dkt. No. 29, Dkt. No. 38.

2 Dkt. No. 17.

13 Dkt. No. 20.

4 Dkt. No. 21.

!> Dkt. No. 29

'8 Dkt. No. 33.

" Dkt. No. 38.

18 Dkt. No. 44.



determinedyy the underlying facts of the case, while the duty
to defend [is]controlled by the allegations in the complaint
againstthe insured. The duty to defend is a continuing duty
that istriggeredwhen the insured tenders the defense of an
action againsit which is potentially within the policgoverage.
If the underlying complairdllegesanyfacts or claims that
might fall within the ambitof the policy, tle insurer must offer
a defensé?

DISCUSSION

Defendants’ Motion to Dismiss and Stucks Amended Motion to Dismiss?°

Initially, the court examines whether State Farm’s declaratdgment ationis ripe A
cases ripe when'‘there is a substantial controversy, between parties having adverse legal
interestspf sufficient immediacy and reality to warrant the issuance of a declaratory
judgment.”* A court haso obligation to entertain every justiciable controversy and the question
of whether to address State Farm’s declaratory actrthen the sound discretion of the
court?

Defendants and Stucki move for dismisSarheyarguePlaintiff's declaratory action is

not ripe until the facts are determined in the state aéti@unverselyState Farmarguest is

¥ Summerhaze Co. v. Fed. Deposit Ins. G&p14 UT 28 136, 332 P.3d 908, 920 (Utah 2014)
(internal citations and quotations omitted) (emphasis in original).

20 Dkt. No. 29, Dkt. No. 33.

2! Columbian Fin. Corp. v. Banlnsure, In650 F.3d 1372, 1376 (Cir. 2011) Quoting
Medimmune, Inc. v. Genentech, 19 U.S. 118, 127, 127 S. Ct. 764, 166 L. Ed. 2d 604) (2007)).

2 SeeAspen Specialty Ins. Co. v. Utah Local Goviisist 954 F. Supp. 2d 1311, 131817 (D.
Utah 2013)“The Supreme Court has long made clearttha Declaratory Judgment Agave theederal
courts competence to make a declaration of rights; indidmpose a duty to do so.”) (internal citation
omitted); Surefoot LC v. Sure Foot Corfs31 F.3d 1236, 1240 (faCir. 2008) ([T]he district court is
not obliged to entertain every justible detaratory claim brought before it . . . .").

% As a separate ground for dismissal, Stucki ar@iate Farm’s complaint fails tmntain
sufficient factual matter to state a claim upon whidief may be grantedsee Bell Atl. Corp. v.
Twombly 550 U.S. 544, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007). WHalatiff's complaintis

4



appropriate t@eek guidancthrough a declaratory actiavhile theunderlyingstate cases
ongoing?®

An insurer’s duty to defenandits duty to indemnify are separate and distinct in both
time and scopé® Theduty to defendriseswhentheclaim isfirst assertedndis determined
under‘the language of the insurance policy and by the allegations in the complairagdetst

the insured.®” Theduty to defend appliesherethe complaintontains anyllegations or claims

limited, it attaches the insurance policy, summarizes the coverage arguments and compfiegogith
pleading standardSeeFed. R. Civ. P. 8(a)(2). Further, Defendants obtained additional information
related through the discovery process.

4 SeeHamlet Homes Corp. v. Mid Continent Casualty @017 U.S. Dist. LEXIS 148348 * 3
(D. Utah 2017)¢iting Boyle v. National Union Fire Ins. C&66 P.2d 595, 596) (Utah Ct. App. 1993));
see alsdtate Farm Mut. Auto. Ins. Co. v. Watkir015 U.S. Dist. LEXIS 63663 *1@V. D. Texas
2015) (“Further factuadevelopment is needed in the [u]nderlying [s]uit to determine liability, laed t
Court exertses its discretion in declining jurisdiction.”)

* See Summerhaz2014 UT28 138, 332 P.3d at 920, ftn. 88tihg Gen. Agents. Inc. Co. of
Am., Inc. v. Midwest Sporting Goods C215 Ill. 2d 146, 828 N.E. 2d 1092, 1102, 293 Ill. Dec. 594)
2005) (when an “insurance carrier is uncertain over insurance coverage for the underlying ttiaim,
proper course is for the insurance carrier to tender a defense and seek a declarateyt jadtyp
coverage under the policy.”) (internal quotations omitteddjley Forge Ins. Co. v. Health Care
Management Partners Ltd516 F.3d 1086, 10934 (10" Cir. 2010) (“In this light, then, we can discern
no possible error on the part of the district court in permitting the déatgjudgment actions to proceed
befae resolution of the underlying suit . . );.State Farm Fire & Cas. Co. v. MhooBl F.3d 979, 982
83 (10" Cir. 1994)(“Though the state tort suit. . was still in progress at the time, the federal district
judge agreed to hear State Farm’s declayadotion [, duties to defend and indemnify] . V); Fire Ins.
Exch. v. Oltmanns370 P.3d 566, 569 (Utah Ct. App. 2016) (“[S]ubmitting [a coverage dispute] issue to a
court for interpretation in a declaratory judgment action isradgnt, reasonable step toward the
resolution of a legitimate dispute over a coverage term or exclusion.”).

% Aspen Specialty54 F. Supp. 2d at 1315.

%" State Farm Fire & Cas. Co. v Ezzel012 U.S. Dist. LEXIS 132132 *4-5 (N. D. Ala. 2012)
(citations omitted).



“that mightfall within the ambit of the policy?® Because the duty to defend is broader dlngy
mayapply everin matterswhere thensureris “ultimately notliable to indemnify the insured®
Unlike the duty to defend, the duty to indemrtékes shapafterliability is
established® Indemnification relates taninsurer’s obligation to pay for liabilithat isimposed
under theerms of the policy*
Becauséhe duty to defend emerges when a claim is raisesiproperly addressearior
to indemnificationOften, courtsemploya twaotier analysis; firsadjudicating the duty to dehd
thendeferringissues ofndemnifcationuntil after liability isestablished? State Farnargues
againstapplication otwo-tiers, claiming policy exclusions may obviate coverage and therefore
both dutiesareripe for determinationThe courtdisagreesin theunderlyingstate actiopfact
discovery is ongoing, thigpe and amount oflamagesemainunknown,andliability hasnot
been imposedJnder these circumstanceswould be premature to address indemnification
sincethe court cannagnore “the possibility that the claim[s] may ultimately be established to
bewithin policy coverage* Moreover,State Farnfails to identify anyharm or prejudicé
would suffer by allowing the court to first consider the duty to detemite suspending

discussion ofndemnification

% Chapman Constr. LC v. Cincinnati Ins. C2015 U.S Dist. LEXIS 180878 *5 (D. Utah 2015)
(citing Summerhaz8&32 P.3d at 920) (emphasis added)

# Fire Ins. Exch. v. Estate of Therkels@fp1 UT 48, 22, 27 P.3d 555, 560 (Utah 2001)
% Nationwide Insurance v. Zavalis2 F.3d 689, 693 {7Cir. 1995) (citation omitted).

31 Aspen Specialty@54 F. Supp. 2d at 1316.

2 1d.

% Harbin v.Assurance Co. of America08 F.2d 748, 750 (1CCir. 1962).



At presentindemnification is not of “dficient immediacy and realityfor purposes of
adjudication® As a result, Defendangnd Stucki’s motions to dismiss State Farm’s declaratory
indemnity claim are granted without prejudie.

State Farm’s Motion To DismissStucki & Rencher’s Counterclaims,2®
State Farm’s Motion To Dismissthe First Cause of Action in Defendants’
Counterclaim,®*’ Defendants’ Cross Motion For Appointment of
Independent Counsef® and State Farm’s Motion To Strike Defendants
Fourth and Sixth Affirmative Defenses”’

On September 15, 2017, Stu@iled ananswer an@ounterclaimseekingo affirm State
Farm’sduties under the policy aridr the appointment of independent counsetepresent
Defendant$® Shortly theeafter,Defendants filed their answeassertinglefenses and
counterclains for declaratory reliefpad faithand appointment of independent counsel.

support of their claim for bad faith, Dafdants assert:

% See Columbian Fin. Corps50 F.3d at 1376Aspen Specialt@54 F. Supp. 2d at 1315 (D.
Utah 2013) ¢iting United Nat'l. Ins. Co. v. Dunbar & Sullivan Dredging C#63 F.2d 334, 33" Cir.
1992)(“A declaratory judgment action to determine an insurer’s duty to indglithinsured, brought
prior to a determination of the insured’s liability, is premature dineguestion to be determined is not
ripe for adjudication.”)Mount Vernon Fire Ins. Co. v. Okmulgee Inn Venture, 1453, Fed. Appx. 745,
749 (10" Cir 2011) (“Because the victims have not yet established [defendant’s] yidbiliany claims,
the question of [the insurance company’s] duty of indemnificasiowot ripe for adjudication); see also
Higgins v. State Farm Fire & Cas. C894 So.2d 5, 17-18 (Fla. S.C. 2004) (“[W]e continue to hold that
the timing determination [as to an insufided declaratory judgment action on its duty to indemnify] is
within the discretion of the triaourt weighing the factors we have outlined as well as the factors of the
particular case. . .").

% Dkt. No. 29, Dkt. No. 33. Defendants and Stuagipear tdimit their motions fo dismissal to
Plaintiff's duty to indemnify. However, to the extent that Defendants move to dismissfPéadlotty to
defend, that motion is denied.

% Dkt. No. 17.

% Dkt. No. 20.

%8 Dkt. No. 38.

% Dkt. No. 21.

40 Dkt. No. 9.



[State Farmpreached the obligations it owes to Inevat, including

by failing to reasonablyngage in settlement discussions, by

stalling and hampering Inevat’s defense, by failing to pay for

Inevat’s independent counsel, and by asserting baseless

arguments in aeffort to avoid coverage and/or exert undue

pressure on Inevat.

Collectively, thepending motionseekresolution of thdollowing discrete issuess

Stucki an appropriate party émforce duties undddefendants’ policy?s Defendantstlaim for
bad faithripe?ShouldState Farnprovide independent coungelrepresent Defendaritsthe
state actioflIs State Farmequired to pay for Defendants’ legal counsel indeelaratory

action?These issues are addresseflirtherdetail below.

Is Stucki The Appropriate Party To Enforce Duties Under The Policy

Plaintiff assertsStuckiis without" standing” to bringcounterclaims againState Farm.
Yet, given Stucki’'sstatusas a namegarty, Plaintiff’'s charactaration of theissue in terra of
“standing” proves somewhatisleadingIn thecivil context, $andingaddresses whether the
court has power under Article Il to hear a maffdrere,State Farm does natgue thathe
court lacks power over thraatter orthe motionsRather the thrust oPlaintiff’'s argument
appears to be that Stuckistnotthe appropriate party to raise counterclaonshe behalf of
DefendantsTo this, he court agrees.

Stucki is neither a party nor an intended third party beneficiattyeoBtate Farm

insurancepolicy.*® As a resultanyfuturerelief Stuckimay haves contingent upon a

“1 Dkt. No. at 10.

*2See, e.g., Lujan v. Defsf Wildlife, 504 U.S. 555, 559-60 (1992). Likewise, prudential
standing examines whether the court should decline to exercise its fewdrexmark Int'l, In¢v,
Static Control Components, Inc., U.S. 134, 134 S. Ct. 1377, 188 L. Ed. 2d 392 (2014).

* See tonshore Specialty Ins. Co. v. Callister, Nebeker & McCullough,28€C6 U.S. [st.
19220 *22 (D. Utah 2016d{smissing third party’s declaratory judgment claim seeking declaratitre
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determination ofiability andtheentry of judgment. Thus, while possible that Stunkily
incidentally benefifrom theagreementthe cleaintent of the policy is to protect the financial
well-being of the insurefDefendants] not to benefit the injured party®Stucki counterclaims
for a declaratiorof duties owed tdefendantandfor theappointment of independent counsel
for DefendantsThese claimshowever, belong to politylder Defendants-not Stucki®®
Indeed these same claims are advantedughDefendant®wn counterclaims and defenses
and therefore Stucki'slaims araedundant. Although Stuckirguesredundancy will not be an
issue if Defendantdeclare bankruptcy and default is enteseathclaim isentirely speculative
At this point,Defendantarepresent andepresentedndStucki’'s counterclaims are duplicative.

Stucki is not the proper party to bring a couclEam seeking a declaration of the rights
and duties owed tDefendantainder the ingrancepolicy, andState Farm’s motion to dismiss
Stucki’s counterclaims is grantéd

Is Defendants’ Bad Faith Claim Rip&?

Defendantscounterclainfor bad faithclaiming State Farnfailed: toreasonably egage
in settlement discussions, retainepeéndent couns& represent Defendantsthe state actign

and to obtairtounsel to represent Defendants in the declaratory a8iate Farnseeks to

rights and duties of other parties since the third party was not partyrmded third party beneficiary of
the underlying insurance contract.).

*1d., see also Sperry v. Sperry999 UT 101, 990 P.2d 381(Utah 1999%vage v. Educators
Ins. Co.,908 P.2d 862, 865 (Utah 199B)ixton v. State Farm Mut. Auto. Ins. C809 P.2d 746, 749
(Utah Ct. App. 1991)Broadwater v. Old Republic SuB54 P.2d 527, 536 (Utah 1993) (“A third party
who benefits only incidentally from thegormance of a contract has mght to recover under that
contract.”) (internal citation and quotatiararks omitted).

5 See Otay Land Co. v. Royal Indem. ®6.Cal Rptr. 3d 408, 414 (Cal. App. Div. 2008) (“It is
. . . well established that even though a liability insurer has the option tajoijueed third party as a
codefendant in the insurer'ecdlaratory relief action to determine coverage, that does not mean that a
third party clamant has equivalent rights.”).

46 Dkt. No. 17.



dismiss Defendants’ counterclaim arguing any clainbéat faith is not ripeAs discussed
below, the court agrees.
Failure to Reasonably Engagen Settlement Discussions

In general;'an insurer owes its insured a duty to accept an offer of settlement within the
policy limits when there is a substantial likelihood of a judgnbemg rendered against the
insured in excess of those limit§. Defendantsllegebad faith based on State Farm’s failtoe
reasonablengage in settlement negotiatioBsate Farm responds, arguing the claim is not ripe
sincebad faith is notletermineduntil afterfinal disposition of the underlying third party claim
against the policyholdéf

A ca is driven by its facts. Thus, the wisdom of a rule that only envisions the formation
of bad faith after final disposition of the underlying third party claim is @ddbatt seemdikely
that a factual scenario coutatig under which final judgment would not be the ontgeptable
form of evidence. At present, howevthis caseloes not present that scenario. Indeed, without
something more concretea final disposition, the rejection of offers where the insured is “facing
the significant likelihood of an excess judgmefit3r an “unreasonable” decision to proceed to
trial---the court is presented widtltheoretical conflict as to what may or might hapget at

this juncture, prove®o nebulougo support the claim.

* Campbell v. State Farm Mut. Auto Ins. G%0 P.2d 130, 140 (Utah Ct. App. 1998ii(g
Larraburu Bros. v. Royal Indem. C604 F.2d 1208, 1211-1212) (9th Cir. 1979)).

8 Campbell v. State Farm Mut. Auto Ins. G#0 P.2d 130, 140 (Utah Ct. App. 1992).

*¥Rupp v. Transcon. Ins. C627 F. Supp. 2d 1304, 1324 (D. Utah 20Q8gdicting that a claim
for bad faith could accrue prior to final disposition of the underlying théndy claim against the
policyholder if an insurefailed “to accept reasonable settlement offers within policy limits”, but
limiting the extension toases where the insured is facing a likely excess judgmedat (citing
Isadore Rosen & Sons, Inc. v. Security Mut. Ins. &oN.Y.2d 342, 291 N.E. 2d 380, 382, 339 N.Y.S.2d
97 (N.Y.1972).

10



State Farm isurrentlyprovidinga defensandthere has ndteen a trial, final
disposition, or entry of an adverse judgment. In tDefendantslo not assert the likelihood of
excess judgmerand, to the contrary, contetttht theyare likely toprevail in the underlying
action.

Failure to Pay Independent Counsl|

Under the terms of the policy, State Farm reserves the exclusive righhtcombtolthe
defense of lawsuits seeking covered damages against Deferadahts hire counsel of its
choice®® Pursuant to this provision, Plaintiff hired defense counsel to protect Defendants’
interests in the state action, whileeking judicial guidance ats coverage obligationthrough
declaratory judgment

Defendants conteral conflict of intereshas arisen between themselves and State Farm
appointed counsel, requirirgtate Farm to pay for independent counsel selected by the
Defendants! State Farm counterarguing naconflict exiss becauseinder &dual-client”
paradigm “the attorney’s allegiance is [always] to the insured becéasdrsurer’s duty to
provide a defense in good faitPé" The parties agree that Utah course not directly addressed

the conflict of interesissue, but declinthe court’s invitationfor certification

0 Dkt. 20 at 2 ¢iting Dkt. 2-1, 11) (“We will have the right and duty to defend the insured by
counsel of our choice against any “suit” seeking [covered] damages.”).

*L State Farm v. Mut. Auto. Ins. Co. v. Hansg®i7 P.3d 338, 341-42 (2015) (“When a conflict of
interest exits between an insurer and its insured, [the] law requires the insurdsty ismtontractual
duty to provide representation by permitting the insured to select indepeodestl and by paying the
reasonable costs of such coungel.”

2 Spratley v. State Farm Auto Mut. Ins. C&8,P.3d 603, 607 (Utah 2003).

11



It is notimmediately cleato what “stall[ing] and hamper[ing]” Defendants referas
support fortheir claim of conflic® State Farm paid for counsel to defend Defendarttsein
underlying lavsuit. In the stataction case depositiorarenoticed and discoveryas been
served Defendantsomewnhat elusivelyeference amended Scheduling Order, whitiey
claim postponed thstateactionto their detriment” Yet, it is uncleahow, at this pointthe
entry ofa scheduling order suppodsconflictso substantial that State Farm’s failur@ppoint
independent counsel, based therggves rise tobad faith. Defendants do not direct the court to
any similarly designated atlict and the claim does not raigeyplausibleentitlement to

relief.®®

Moreover the ultimatedecision oramendment restsot with the parties, but in the
capable hands of the state judiciary.
Failure to Pay for Legal Counsel n the Declaratory Action
Finally, Defendants asseftate Farnis required to pay for independent counsel to
representhe Defendanti this declaratory judgment actiofi.
In general, “[a]n award of attorney fees is not warranted ‘where the plaimtiéflyn
stated its position and initiated [an] action for determination of what appears tadteialple

controversy.”’ Here, State Farm has availed itself of the right to seek a judicial determination

on the scope of its duties while providing a defense fontheed in the underlying liability

* Dkt. No. 12, 110.

** Dkt. No. 37 at 3See alsoDkt. No. 55 at 7 (“The amended scheduling order was stipulated to
by counsel for Stucki & Rencher, as permitted by the Utah SasaaCivility and Professionalism Rule
14.7).

%5 Ashcroft v. Ifpal, 556 U.S. 662, 680, 129 S. Ct. 1937, 17Ed. 2d 868 (2009).

% See generallyDoctors’ Co. v. Drezga218 P.3d 598, 608 (Utah 2009).

*’ Farmers Ins. Exch. v. Call12 P.2d 231, 237-38 (Utah 1986jting Western Casualty &
Surety Co. v. Marchang15 P.2d 324, 421{1980)).

12



action® In the declaratory actionpth Defendants and Stuckie present and representéd.
While the couris sympathetic to Defendants’ financbsition, under the circumstances, there
is norequirement thaPlaintiff provide representaticand a claim for bad faith cannstem from
State Farm’s failure to do s

Accordingly, r thereasonset forth the court findDefendantsbad faithclaim unripe
or legally unsupported. Therefore, Plaintiff’'s mottordismiss Defendants’ first counterclaim
and Plaintiff’'s motiorstrike Defendants’ fourth and sixtffiemative defenseare granted,

without prejudicé®*

*® Summerhaze Co. v. Fed. Deposit Ins. G&p14 UT 28 136, 332 P.3d 908, 920 (Utah 2014)
(internal citations and quotations omitted).

%9 Cmpr.Drezga 218 P.3d at 608 (Utah 2009) (cornerstone of court’s decision to appaisetou
in declaratory judgment action was to avoid default becdngsmsured was “absent and unaware of the
litigation” and such a conclusion would “adversely affect the intecésta innocent third party)”

9 SeeFarmers Insurance Exchange v. Call,2 P.2d 231, 237-38 (Utah 1986itihg American
States Insurance Co. v. WalkdB6 P.2d 1042, 1044 (1971) (“before an award of attorney’s fees [can] be
made in the declaratoryggment actioffto a prevailing insuredjt must appear that the insurance
company acted in bad faith or fraudulently or was stubbornly litigious.”).

51 Dkt. No. 20, Dkt. No. 21.
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ORDER

As discussedn the record anset forthherein the court ORDER&sfoll ows:

1. State Farm’s motioto dismiss Stucki & Rencher'suonterclaimis GRANTED %

2. State Farm’snotion to dismiss Defendants’ counterclaim for baithfis
GRANTED without prejudicé?

3. State Farns motion to strike Defendants’ fourth and sixth affirmative defenses
from their aswer isSGRANTED without prejudicé?

4. Defendants’ motion to dismiss State Farm’s indemnity claim is GRANTED
without PREJUDICE?

5. Stucki & Rencher’'s amended motion to dismiss plaintiff's complaint is
DENIED.®®

6. Defendants’ cross motion for appointment of independent counsel is DENIED.

7. State Farm’snotion to stay discovery pending resolution of dispositive motions is
MOOT.®®

®2 Dkt No. 17.

% Dkt. No. 20.

® Dkt. No. 21.

% Dkt. No. 29.

®® Dkt. No. 33.

®7 Dkt. No. 38.

% Dkt. No. 44.

14



IT 1S SO ORDERED.

DATED: the 8" day of June, 2018.

) THjQL?

Dusfip
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