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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

INCEPTION MINING, INC, a Nevada
Corporation; MICHAEL AHLIN, an
individual; and TRENT D’AMBROSIO, an | MEMORANDUM DECISION AND
individual, ORDER ON MOTION TO DISMISS

Plaintiffs,

V.
Case N02:17<v-00944DN
DANZIG, LTD., a North Carolina
Corporation; ELLIOT FOXCROFT, an District JudgeDavid Nuffer
individual; and BRETT BERTOLAMI, an
individual,

Defendans.

Plaintiffs initiated this case seeking declaratory and injunctive relief relatinbitcation
proceedingpending in Salt Lake City, Utah and Boston, Massachuse#figectively, the “SLC
Arbitration” and the “Boston Arbitration”j.Defendants seek dismissal of Plaintiffs’ Complaint
arguing (1) subject matter jurisdiction is lackimgvenue is impropdrasedonthe Federal
Arbitration Act and the parties’ binding agreements to arbitrate; and {&igtron should be
declined in favoof a firstfiled federal case pending in tiiéesternDistrict of North Carolina
(the “North Carolina Case?

Because ubject matter jurisdiction exisend venue is proper tteterminewhether

Plaintiffs Michael Ahlin and Trent D’Ambrosi@ihe “Individual Plaintiffs”)may berequiredto

! Complaint,docket no. 4filed Aug. 22, 2017.
2 Defendants’ Motion to Dismiss Plaintiffs’ Complaint (“Motion to Dismijssfocket no. 14filed Sept. 19, 2017.
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arbitratein the SLC Arbitration, Defendants’ Motion to Dismisss DENIED in part However,
becauséssues of arbitrabilityn the SLC Arbitration are to be decided by the arbitrator,
Defendant’s Motion to Dismi§éss GRANTED in part. Additionally, determination on
DefendantsMotion to Dismiss is STAYED as to Plaintiffs’ claims concerrjithe Boston
Arbitration pendingtheresolution of a motion to dismiss for lack of personal jurisdiction filed in

the North Carolina &se.
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BACKGROUND
Plaintiffs’ claims in ths caseelate tofour contracts, two arbitration proceedings, and a
first-filed federal casé.
The Contracts

The four contractsait issue in this case are

e a consulting agreemeantered betweelmception Mining, Inc. anélliot
Foxcrofton March 27, 2014the “Foxcroft Agreement”y;

e a consulting agreemeantered betweeGold American Mining Corpand
Danzig, Ltd.on February 25, 201@he “Danzig Agreement’§

e anassetpurchaseagreement entered between Inception ResourcesabhdC
Gold American Mining Corp.Inception Development Inand Brett
Bertolamion February 25, 2013 (the “Asset Purchase Agreem&atijt

e adebtexchangeagreement entered between Gold American Mining Corp. and
Bret Betolamion February 25, 2013 (the “Debt Exchange Agreeméfit”).

The SLC Arbitration

On July 20, 2017, Elliot Foxcroft initiated an arbitration proceediitly the American
Arbitration Association (“AAA”) in Salt Lake City, Utahgainst Inception Mining, Inc., Michael
Ahlin and Trent D’Ambrosidthe “SLC Arbitration”).** In theSLC Arbitration, Mr. Foxcroft
alleges claims relating to the Foxcroft Agreemémtluding federal securities fraud; Utah

securities fraud; breach of contract; unjust enrichment; common law fraadhlw€&fiduciary

6 Complaint 1 1411, 2223, 29, 40.
7 Docket no. 41, filed Aug. 22, 2017.

8 Docket no. 42, filed Aug. 22, 2017. Gold American Mining Corp. is now known as Inceptionndj Inc.
Complaint 11 25, 228, 32a.

9 Docket no. 43, filed Aug. 22, 2017.
10 Docket no. 44, filed Aug. 22, 2017.
11 Complaint q 10.


https://ecf.utd.uscourts.gov/doc1/18314062731
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duty; negligent misrepresentation; and breach of the implied covenant of gooahdbittira
dealing??
The Boston Arbitration

On June 12, 2017, Danzig, Ltd. initiated an arbitration proceadihghe AAA in
Boston, Massachusetts against Inception Mining, Inc., Michael Ahlin and TrsmitdPosio (the
“Boston Arbitration”)® In the Boston Arbitration, Danzig, Ltdlleges taims relating tdhe
Danzig Agreement, the Asset Purchase Agreement, and the Debt Exchange Agreemen
including:federal securities fraudjorth Carolina securities fraud; breach of contract; unjust
enrichment; common law fraud; breach of fiduciary duty; and negligent miseepatisn*

The North Carolina Case

On January 23, 2017, Danzig, Ltd. and Brett Bertolami filed a lawsuit in the United
States District Court, for the Western District of North Caradigainst Inception Mining, Inc.,
Michael Ahlin, and Trent D’Ambrosioldanzig, Ltd. et al. v. Inception Mining, Inc. et al., case
no. 5:17ev-00018-RIGDSG—the “North Carolina Case¥ In the North Carolina Case,
Danzig, Ltd. and Mr. Bertolami allege claims relating to the Danzig Agregrtiee Asset
Purchase Agreement, and the Debt Exchange Agreement, including: federal secatities f
North Carolina scuritiesfraud; breach of contract; unjust enrichment; common law fraud;

breach of fiduciary duty; and negligent misrepresentdfion.

21d. 11 1611; Initial Statement of Claim (“SLC Statement of Claim”) 79733docket no. 14, filed Sept. 19,
2017.

1 Complaint 1 22.

¥1d. 11 2223, 29; Initial Statement of Claim (“Boston Statement of Claim”) 195 Hocket no. 14, filed Sept.
19, 2017.

15 Complaint 1 40.

18 1d. 11 40, 4243; First Amended Complaint (“North Carolina Complaint”) 1¥9®4docket no. 144, filed Sept.
19, 207.
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Plaintiffs’ Complaint

Plaintiffs initiated this case on August 22, 204 Plaintiffs’ Complaintallegesthree
claimsagainst Defendant$ Plaintiffs’ first claim seeks declaratory judgment that:

(a) the Individual Plaintiffs are not proper parties to the SLC Arbitration; and

(b) only disputes between Inception Mining, Inc. &tiibt Foxcroftmaybe
arbitrated in the SLC Arbitratiot?.

Plaintiffs’ secondlaim seeks declaratory judgment that:

(a) the Individual Plaintiffs are not proper parties to the Boston Arbitration;

(b) claims under the Asset Purchase Agreement and the Debt Exchange
Agreement are not properly the subject of the Boston Arbitration;

(c) the exclusive dispute resolution forum underaezig Agreement is
arbitration; and

(d) the exclusive dispute resolutiorum for claims under the Asset Purchase
Agreement is arbitration in Salt Lake City, Utah before an arbitrator wigh fiv
years of experience in the gold mining indusgtty.

And Plaintiffs’ thirdclaim seeks injunctive relief:

(a) enjoining Danzig, LtdandBrett Bertolami from asserting claims under the
Asset Purchase Agreement in any court;

(b) enjoining Danzig, Ltdand Brett Bertolami from asserting claims under the
Danzig Agreement in any court;

(c) enjoining Defendants from asserting claims under tiat BExchange
Agreement in any arbitration brought under the Foxcroft Agreement, the Danzig
Agreement or the Asset Purchase Agreement; and

(d) enjoining Defendants from asserting any claims under the Foxcroft
Agreement, the Danzig Agreement, the Asset RagelAgreemertr the Debt
Exchange Agreement against the Individual Plainffffs.

7 Complaint.
81d. 17 1647.
2d. 7 109.
201d. § 37.
2l|d. q1 4447.



DISCUSSION

Subject matter jurisdict ion existsand venue is proper to determine whether
the Individual Plaintiffs may berequired to arbitrate in the SLC Arbitration

“[A]rbitr ation is a matter of contract and a party cannot be required to submit to
arbitration any dispute which he has not agreed so to subii[X] party who has not agreed to
arbitrate will normally have a right to a court’s decision about the merits of itsteligj’3 “But,
where the party has agreed to arbitrate, he or she, in effect, has relinquisheaf thatright’s
practical value.” And ‘{v]hen a plaintiff's claim is subject to arbitration, federal courts lack
subject matter jurisdiction to entertain the actiéh.”

Plaintiffs’ first claim seeks declaratory judgment thia¢ Individual Plaintiffs are not
proper parties to the SLC Arbitration, and that only disputes between InceptiargMimg. and
Elliot Foxcroftmaybe arbitrated in the SLC ArbitratidA Additionally, a portion of Plaintiffs’
third claim seeks to enjoin Defendants from asserting any claims undextr®ft Agreement
aganst the Individual Plaintiff¢® Defendants argue that subject matter jurisdiction o\eseth
claimsis lackingor venue is improper because the Foxcroft Agreement contains an arbitration
clauseunder which the parties agreed that issues of arbitrabiétyodbe decided by an

arbitrator?’

22 Howsam v. Dean Witter Reynolds, Inc., 537 U.S. 79, 83 (200Zi)nternal quotations omitted).
23 First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 942 (1995)

24 Adams v. Burlington Northern R.R. Co., 838 F.Supp. 1461, 1464 (D. Kan. 1998)ing Atkins v. Louisville &
Nashville RR. Co., 819 F.2d 644, 650 (6th Cir. 1987)

25 Complaint 1 19.
261d. 1 47.

27 Motion to Dismiss at 2, 12; Defendants’ Reply in Support of Their Motion tmidgsPlaintiffs’ Complaint
(“Reply”) at 1-2, docket no. 29filed Oct. 31, 2017.
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The arbitrator determines arbitrability of claims against signatories téhe Foxcroft
Agreement

“[W]ho—court or arbitrator—has the primary authority to decide whether a party has
agreed to arbitrate can make a critical difference to a party resisting arbitatichis is
because wna party “ask§|] a court to review the arbitrator’s decision. the court wilket that
decision aside only in very unusual circumstanéés.”

In answering “the ‘who’ question.¢., thestandarebf-review question)[,]” he Supreme
Court held that[j] ust as the arbitrability of the merits of a dispute depends upon whether the
parties agreed to arbitrate that dispute, so the question ‘who has the primary powigleto de
arbitrability’ turns upon what the parties agreed albat matter.’® “[ W]hen parties agree that
an arbitrator should decide arbitrability, they delegate to an arbitratbreghild questions
concerning arbitrability-including ‘whether their agreement covers a particular controvetsy.”

“When deciding whether the parties agreed to arbitrate a certain mattediigclu
arbitrability), courts generally . . . should apply ordinary state-law ptigeithat govern the
formation of contracts® However, the Supreme Court has “added an important qualification,
applicable when courts decide whether a party has agreed that arbitrators shdeld deci

arbitrability: Courts should not assume that the parties agreed to arbititiebdity unless

there is clear and unmistakabledaice that they did sG*

28 First Options of Chicago, Inc., 514 U.S. at 942
22d.
301d. (internal citations omitted, emphasis in original).

31 Belnap v. Lasis Healthcare, 844 F.3d 1272, 1280 (10th Cir. 201@uotingRent-A-Center, West, Inc. v. Jackson,
561 U.S. 63, 6&9 (2010).

32 First Options of Chicago, Inc., 514 U.S. at 944

331d. (internal quotations and punctuation omitted).
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Tenth Circuit precedemlictatesthata “clear and unmistakable intent to arbitrate
arbitrability . . . may be inferred from the parties’ incorporation in theiresgeat of rules that
make arbitrability subject to arbitratio[i[>*

The SLC Arbitration involves claims relating to the Foxcroft Agreemefihe Foxcroft
Agreementontains the followin@rbitrationclause

This Agreement shall be governed by and construed under the laws of the State of

Utah without regard to principals of conflicts of laws provisions. In the event of

any dispute betweeBompanyand Consultant arising under or pursuant to the

terms of this Agreement, or any matters arising under the terms of this

Agreement, the same shall be settled only by arbitration through [AAA] located in

Salt Lake City, Utah, in accordance with the Code of Arbitration Procedure

published by the [AAA]. The determination of the arbitrators shall be final and

binding upon Company and Consultant and may be enforced in any court of
appropriate jurisdictiors®

UnderAAA rules, decisions of arbitrability are conferred on the arbitrator: “The
arbitrator shall have the powerrde on his or her own jurisdiction, including any objections
with respect to the existence, scope, or validity of the arbitration agreenterthe arbitrability
of any claim or counterclaim®® Therefore by specifyingthat arbitration shall be in acctance

with AAA rules,the Foxcroft Agreement’s arbitrati@mausereflects a clear and unmistakable

intent that the partie® the contacageed to arbitrate arbitrabili3?

34 Belnap, 844 F.3d at 1290
35 Complaint 11 14.1; SLC Statement of Claim 71-33.

36 Foxcroft Agreement at 2, 1 6. The Foxcroft Agreement identifiegptimeMining, Inc. as the “Company” and
Elliot Foxcroft as the “Consultantld.

87 R-7(a) Commercial Arbitration Rules and Mediation Procedures, AnmeAdaitration Association (2013);
Belnap, 844 F.3cat128384.

38 Belnap, 844 F.3d at 1290
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This court has jurisdiction to decidewhether the Individual Plaintiffs may be required to
arbitrate in the SLC Arbitration

However, he Foxcroft Agreemertdoes not identify the Individual Plaintiffs as parties to
the contract. Ratheit identifies only Inception Mining, Inc. arlliot Foxcroftas parties®
MichaelAhlin executed the Foxcroft Agreemebuton behalf of Inception Mining, Inc. as its
“CEOQ,” not in his individual capacit§® TrentD’Ambrosio did not execute the Foxcroft
Agreementand his name does rappeamnywhere in the contradloreoverthe Foxcroft
Agreementontains naeferencdo rights or obligations of the Individual Plaintiffs under the
contract or benefits flowing to the Individual Plaintiffs in their individual capacityerefore,
there is no clear ahunmistakable evidence that the Individual Plsagreed to be bound by
the Foxcroft Agreement ats arbitration clause

Defendants argue the Individual Plaintiffs are nevertheless bound bgxbeft
Agreement’s arbitration clause based on theories of estoppel and 4yBatpefendants did
notraise this argument until their Repbnd the argument goes to théstantive merit of
Plaintiffs’ claims not whether jurisdiction and venue are proper for Plaintiffs claimgeidre,
theargumenwill notbeaddressed in this Memorandum Decision @nder.

In the absence of clear and unmistakable evidence that the IndividualffiSlagtieed to
arbitrate issues of arbitrabilitynder the Foxcroft Agreemersiubject matter jurisdiction exists
and venue is proper to determine whether the Indiviglahtiffs may beequiredto arbitrate in

the SLC Arbitration

3% Foxcroft Agreement at 1.
401d. at 3.
4 Reply at 26.



Issues of arbitrability concerningthe signatories to the Foxcroft Agreement
are to be decided by the arbitratorin the SLC Arbitration

As discussed, thparties to thé-oxcroft Agreemenagreed to arbitration “in accordance
with the Code of Arbitration Procedure published by the [AAZK.Bnd because AAA rules
confer decisions of arbitrability on the arbitratdthere is a clear and unmistakable intent that
the signatorieso theFoxcroft Agreementgreed to arbitrate arbitrability.

A portion of Plaintiffs’ third claim seeks to enjoin Defendants from assertangs
under the Debt Exchange Agreement in any arbitration brought under the Foxcreftnagt®
This requested relief goes directly to a determination of the sfdpe Foxcroft Agreement’s
arbitration clause antthe arbitrability of clains in the SLC Arbitration. Therefore, this portion of
Plaintiffs’ third claim is an issue of arbitrability that is for the arbitrator in the Stigitration to
decide and subjeamatter jurisdiction is lacking®

Determination on Defendants’ Motion to Dismiss is stayed
as to Plaintiffs’ claims concerningthe Boston Arbitration

Plaintiffs second claim and the remaining portionsh&iir third daim relate to the
Boston Arbitration and involvethe Danzig Agreement, the Asset Purchase Agreerardtthe
Debt Exchange AgreemefftDefendants argue that jurisdiction over these clainosildbe

declined in favor of the North Carolina Case becausestthe firsffiled federal casé®

42 Foxcroft Agreement at 2, 1 6.

43 R-7(a) Commercial Arbitration Rules and Mediation Procedures, AnmeAdaitration Association (2013).
44 Belnap, 844 F.3d at 1290

45 Complaint 1 46.

46 Belnap, 844 F.3d at 1280dams, 838 F.Supp. at 1464

47 Complaint 11 2438, 4447.

48 Motion to Dismiss at 3}, 1213; Reply at .
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“Federal courts have recognized that, as courts of coordinate jurisdictioguaidank,
they must be careful to avoid interfering with each other’s affairs in aaewroid the waste of
duplication, to avoid rulings which may trench upon the authority of sister courts, and to avoid
piecemeal resolution of issues that call for a uniform restit:To aid in achieving this goal,
the ‘first-to-file’ rule permits a district court to decline jurisdiction where a complaint raising the
same issues against the same parties has previously been filed in anatbecalist.”°

But “simply because a court is the first to obtain jurisdiction does not nabesszain
that it should decide the merits of the ca¥¢[T]he first federal action is generally given
priority[] absent a showing of greater convenience or special circumstdratdavor the second
action[.]">? “District courts are afforded discretion when deciding whether thedifde rule or
an exception to thatile applies to the case at hartd.”

Plaintiffs argue this case is not substantially similar to the North Carolina Ecaade
Elliot Foxcroft is not a party to the North Carolina Case and the FoxcrofeAgnet is not at
issue in the North Carolina Ca¥€This is correct. And for this reason, jurisdiction over
Plaintiffs’ claims relating to the SLC Arbitration and the Foxcroft Agreement will aot b

deferred in favor of the North Carolina Case.

49 Buzas Baseball, Inc. v. Bd. of Regents of Univ. Sys. of Georgia, 189 F.3d 477, *2 (10th Cir. 199@)uotingSutter
Corp.v. P & PIndus, Inc., 125 F.3d 914, 91 (5th Cir. 1997).

50]d.
51 Hospah Coal Co. v. Chaco Energy Co., 673 F.2d 1161, 1164 (10th Cir. 1982)

52|nre Telluride Glob. Dev., LLC, 380 B.R. 585, 593 (B.A.P. 10th Cir. 20q@ting Bradley v. Kelly, 479
F.Supp.2d 281, 284 (D. Conn. 2007)

53 MedSpring Grp., Inc. v. Atl. Healthcare Grp., Inc., 2006 WL 581018, *3 (D. Utah Mar. 7, 200@)ting Columbia
Pictures Indus., Inc. v. Schneider, 435 F.Supp. 742, 747 (S.D.N.Y. 19)7)

54 Plaintiffs’ Opposition to Defendants’ Motion to Dismiss Plaintiffs’ ComplaiResponse”) at 112, docke
no. 25, filed Oct. 17, 2017.

11
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However, the North Carolina Casmearly identicato the Boston ArbitratiorExcept
for Brett Bertolami not being a party to the Boston ArbitrattbeNorth Carolina case and
Boston Arbitration involve the same partf@And they involve the sameaims relating to the
Danzig Agreement, the Asset Purchase Agreat,and the Debt Exchange Agreeméht.
Plaintiffs’ second claim and the remaining portions of ttterd claim seek declaratory and
injunctive relief relating to the same subject matter of the North Carolina CasieeaBdston
Arbitration.®” Indeed the declaratory relief Plaintiffs seek with their second claim &ssenca
defense to the claims brought against them in the North Carolina Case. Motle®veligf
Plaintiffs seek with the remaining portionstbkir third claimwould enjoin aspects of the
proceedings in both the North Carolina Case and the Boston ArbitP&tion.

The firstto-file rule and its exceptions “prevent a misuse of litigation in the nature of
vexatious and oppressive foreign suit¥The existence of a venue selection [ditaation]
clause does not impose an absolute duty nor does it endow a party with an absolute right to hav
every dispute between the parties litigated in the named fotttfT.The applicability of the
[clause] is an issue of fact [and law]and of itsel” 6 The Federal Rules of Civil Procedure
require “a party to assert a defense of improper [jurisdiction or] venue bgfwagtion or

responsive pleading? “If [courts] were to permit a partg object . . by filing suit for

55 Boston Statement of Claim 1-19; North Carolina Complaint 17 116.
56 Boston Statement of Claim 11-85; North Carolina Complaint 11 &8.
57 Complaint {1 4447.

581d.

59 Hospah Coal Co., 673 F.2d at 116@nternal quotations omitted).

601d.

611d.

521d.; FED. R.CIv. P. 12(b)(1) (3).
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injunctive relief in a sepate forum . . . rule 12(b) [would be rendered] a nullf§/The fact
that a venue selection [or arbitration] clause is involved does not negate the reopsigime
rule 12(b).”* “Were it otherwise, a party to such a contract would be invading the peovinc
the courts to decide issues of [jurisdiction and] verfde.”

“In a similar vein, P8 U.S.C. § 1404 (apstablishes a procedure whereby a party may
request a change of venu&.7If [courtd were to allowa party who desires or asserts a right to
litigate his suit in a court other than that where [a] suit is first filedthe procedures outlined in
§ 1404(a) [would be] little more than an exercise in futilty.”

“[ A] declaratoryjudgment [or injunctive relief] action cannot be used as a substitute for
the rules of civil procedure in response to a pending lawsuit, nor can [those]dmioised as
yet another weapon in a game of procedural warféaihtiffs second claim and themaining
portions of their third clainare“weapons in a game of procedural warfafehese issues are
more appropriately raised and resolved in the fikstt North Carolina Case.

However a motion to dismiss for lack of personal jurisdiction is currently pending in the
North Carolina Case® The determination of that motion will inform whether the fiisfile rule
will apply to Plaintiffs’ second claim and the remaining portions of their third claimarefore,
it is appropriate to stay determination Defendants’ Motion to Dismisegardinghese claims
pending resolution of the motion to dismiss for lack of personal jurisdiction in the North

Carolina Case

63 Hospah Coal Co., 673 F.2d at 1163
641d.

651d. at 116364.

661d. at 1164.

571d.

58 Opposition at 14.
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ORDER

IT IS HEREBY ORDERED that

1) Defendants’ Motion to Dismi§3is DENIED as to Plaintiffs’ first clainand the
portion of Plaintiffs’ third claim seeking to enjoin Defendants from assertipglams under
the Foxcroft Agreement against the Individual Plaintiffs

2) Defendants’ Motion to Dismigsis GRANTEDasto the portion of Plaintiffs’
third claim seeking to enjoin Defendants from asserting claims under the Xtatrige
Agreement in any arbitration brought under the Foxcroft Agreefient.

3) Determination is STAYED obefendants’ Motion to Dismig3as to Plaintifs
second claim and themainingportions of Plaintif§’ third claim’* pending resolution of the
motion to dismiss for lack of personal jurisdiction filed in the North Carolina Case.

4) The parties are directed to jointly file a report stating the stdtiiie North
Carolina Case upon the issuance of a ruling on the motion to dismiss for lack of personal
jurisdiction.

SignedJanuary?24, 2017.

BY THE COURT

Pyl Mo

District Judge David Nuffer

69 Docket no. 14filed Sept. 19, 2017.
70 Complaint 1 1€20, 47.

" Docket no. 14filed Sept. 19, 2017.
72 Complaint 1 46.

73 Docket no. 14filed Sept. 19, 2017.
74 Complaint 11 2438, 4447.
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